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REPORTS   OF   CASES 


DBTEHMINED  ON 


POINTS    OF   PRACTICE. 


COURT  OF  EXCHEQUER. 

IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Buzzard  v.  Bousfield. 

"N  the  5th  February  the   defendant   was  arrested  at 

«c  suit  of  another  creditor^  and  on  the  7th  petitioned  for     .  *  m 

^  discbarge  under  the  Insolvent  Debtors*  Act.     On  the  Whew  a  de- 

iflii    m  •  •  «       ^^  1  UuDcr  is  lodffod 

'^  May  the  petition  was  heard ,  and  the  Court  then  against  a  pn- 
n»ade  an  order  that  he  should  be  discharged  forthwith  as  J|?^®'  ^^j^^JJ^ 
to  all  debts  stated  in  his  schedule,  with  the  exception  of  65th  "ection  of 

*  A         .  1  •     •/«»         J    ***®  Insolvent 

two,  one  of  which  was  due  to  the  present  plaintin,  and  Debtors'  Act, 
for  these,  he  was  ordered  to  be  detained  in  prison  sixteen  ^^  declare 
months.    On  the  same  day  that  the  adjudication  took  jj^^®  ^® 
place,  Buzzard  lodged  a  detainer  against  the  defendant,  3  Wm.  4. 
Under  the  55th  section  of  the  7th  Geo.  4,  c.  57,  which  en-  to  whether  he 
lets  "  that  in  all  cases  where  it  shall  have  been  adjudged  ci]^^^!^  *' 
that  any  such  prisoner  shall  be  so  discharged,  and  so  the  year, 
entitled  as  aforesaid  at  some  future  period,  such  prisoner 
shall  be  subject  and  liable  to  be  detained  in  prison,  and 
to  be  arrested  and  charged  in  custody  at  the  suit  of  any 
one  or  more  of  his  creditors,  with  respect  to  whom  it  shall 
have  been  so  adjudged  at  any  time  before  such  period 
shall  have  arrived,  in  the  same  manner  as  he  or  she  would 
VOL.  VII,  B  D.  p.  c. 
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1838.        have  been  liable  to  if  this  act  had  not  passed."     Buzzard 
Buzzard      ^^^  taken  no  further  step  in  the  action. 


9. 

BousnsLD. 


F,  Kelly  moved  to  discharge  the  defendant  out  of  cus- 
tody as  to  this  action^  on  the  ground  that  be  was  super- 
sedeable.    The  detainer  was  lodged  on  the  l^th  May,  and 
the  plaintiff  not  having  yet  declared  the  defendant  is  en- 
titled to  bis  discbarge  under  the  rule  of  T.  T.  3  Wm.  4  (a), 
unless  the  supersedeas  is  taken  away  by  the  15th  section  of 
7  Greo.  4,  c.  57.     That  section  enacts,  '^  that  no  prisoner 
who  shall  have  so  petitioned  the  said  Court  for  relief  under 
this  act  shall,  after  the  filing  of  his  or  her  petition,  be 
discharged  out  of  custody  as  to  any  action,  suit,  or  process 
for  or  concerning  any  debt,  sum  of  money,  damages,  or 
claim,  with  respect  to  which  an  adjudication  in  the  matter 
of  such  petition  can,  under  the  provisions  of  this  act,  be 
made,  by  or  by  virtue  of  any  supersedeas,  judgment  of 
non-pros  or  judgment  as  in  case  of  a  non-suit  for  want  of 
the  plaintiff  or  plaintiffs  in  such  action,  suit,  or  process 
proceeding  therein.**     This  section  only  contemplates  the 
case  of  an  action  brought  before  the  time  of  the  adjudica- 
tion.    The  words  ^'  with  respect  to  which  an  adjudication 
in  the  matter  of  such  petition  can  be  made,'*  have  evidently 
a  prospective  effect.     In  construing  this  statute,  all  its 
provisions  must  be  read  together.   The  50th  section  enacts 
''  that  every  discharge  so  adjudicated  as  aforesaid,  as  to 
any  debt  or  damages  of  any  creditor  of  such  prisoner  shall 
be  deemed  to  extend  also  to  all  costs  incurred  by  such 
creditor  before  the  filing  of  such  prisoner's  schedule  in  any 
action  or  suit  brought  by   such   creditor  against  such 
prisoner  for  the  recovery  of  the  same ;  and  that  all  per- 
sons as  to  whose  demands  for  any  such  costs,  money,  or 
expenses  as  aforesaid  any  such  person  shall  be  so  ad- 
judged to  be  discharged,  shall  be  deemed  and  taken  to  be 
creditors  of  such  prisoner  in  respect  thereof,  and  entitled 

(a)  Ante,  Vol.  2,  p.  211. 
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to  the  benefit  of  all  the  provisions  made  for  creditors  by        1838. 
this  act."     If  an  action  is  brought  after  a  prisoner  has     ^^^^      ' 
filed  his  petition,  and  the  plaintiff  proceeds  to  judgment  «• 

and  execution  before  the  time  of  adjudication,  there  is  no 
provision  in  the  statute  to  exonerate  the  prisoner  from  the 
costs  of  that  action.  [Parke,  B.— The  statute  affords  a 
good  plea  in  bar  to  any  action  for  their  recovery.]  The 
discharge  can  only  be  pleaded  in  cases  where  the  action 
is  brought  after  the  adjudication  has  taken  place. 
[Parie^  B. — The  prisoner  is  discharged  as  to  the  debt, 
and  therefore  incidentally  as  to  the  costs :  he  may  relieve 
himself  by  an  audita  querela.]  The  15th  section  cannot 
apply  to  a  case  like  the  present,  which  is  a  debt  in  respect 
of  which  an  adjudication  has  been  made. 

Parke,  B. — The  case  does  not  appear  to  admit  of  the 
least  doubt.  The  statute  enables  the  Court  to  discharge 
a  prisoner  as  to  all  debts  mentioned  in  his  schedule ;  the 
discharge  therefore  would  be  a  good  bar  to  any  action 
brought  for  such  debts ;  and  it  follows  as  a  consequence 
that  the  defendant  would  have  a  verdict,  and  that  the 
plaintiff  would  be  obliged  to  pay  defendant's  costs. 
The  50th  section  expressly  discharges  the  prisoner  from 
the  costs  incurred  before  the  filing  of  his  petition,  and 
gives  a  corresponding  remedy  to  the  plaintiff,  by  enabling 
him  to  be  a  creditor  in  respect  of  them.  I  am  of  opinion 
that  the  15th  section  applies  to  all  actions  brought  within 
such  time  as  to  enable  the  party  to  come  in  for  a  rateable 
proportion  with  the  other  creditors.  When  a  person  has 
taken  the  benefit  of  the  act  it  would  be  a  great  hardship 
to  compel  the  creditor  to  incur  further  expense  in  proceed- 
ing against  him.  If  the  plaintiff  does  not  declare  within  a 
year,  he  will  perhaps  be  out  of  Court ;  but  it  is  sufficient 
in  this  case  to  say  that  the  defendant  is  not  supersedeable. 

Alderson,  B. — Where  there  is  an  order  by  the  Insol- 
vent Court  that  a  prisoner  shall  be  discharged  at  the  end 

B  2 
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1838.        of  sixteen  months,  I  doubt  whether  the  plaintiff  is  com- 
BuzzAU)      Polled  to  declare  within  the  year.    He  is  obliged  to  sue 

_     «•  out  process  in  order  to  prevent  the  prisoner  from  heinst 

BousriELD.       .  . 

discharged,  and  then,  if  he  does  not,  he  must  be  con- 
sidered as  having  made  his  election  to  come  in  with  the 
other  creditors.  I  am  clearly  of  opinion  that  the  defendant 
in  this  case  is  not  supersedeable. 

Rule  refused. 


Reynolds  v.  Pocock  and  Wife. 

Aptgeoftbe      X  HE  defendant  Pocock  having  been  taken  on  a  capias 
fecondTclaas  in  ^^  satisfaciendum,  Barstow  moved  for  a  rule  to  shew 
MjdeS^  ^an^  cause  why  he  should  not  be  discharged  out  of  custody,  on 
not  betaken  on  the  ground  that  he  was  page  of  the  presence  of  the  second 
satkfaciendam.  class  in  ordinary  to  Her  Majesty.    The  affidavit  stated, 
that  since  the  demise  of  the  late  King  he  had  held  the 
situation  of  servant  in  ordinary  to  Her  Majesty,  and  was 
paid  a  salary  quarterly,  and  that  during  the  residence  of 
Her  Majesty  at  Windsor  he  resided  there,  and  was  on  all 
occasions  obliged  to  attend  Her  Majesty ;  that  in  pursu- 
ance of  an  arrangement  with  the  other  servants,  he  attended 
once  a  month,  but  was  liable  to  be  called  upon  at  any 
time.     It  was  also  stated  that  the  debt  was  incurred  by 
the  wife,  who  kept  a  shop  at  Windsor. 

Alexander  shewed  cause  upon  an  affidavit,  which  stated 
that  application  had  been  made  to  the  Lord  Chamberlain 
and  that  he  had  refused  to  interfere. 

Per  Curiam.  We  think  the  defendant  is  entitled  to  be 
discharged. 

Rule  absolute. 
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Jackson  v.  Cooper/ 
fiHEE  had   obtained  a  rule  to  shew  cause  why  the  Tbedefendant 
defendant  should  not  be  at  liberty  to  put  in  a  common  arrart^  on'' 
appearance,  and  why  an  exoneretur  should  not  be  entered  J^'^uf  ^^i 
upon  the  bail  piece,  and  why,  in  the  mean  time,  all  pro-  <>»  ^«  '^^  Oct. 
ceedings  against  the  bail  should  not   be  stayed.     The  that  day,  Bnal 
defendant  having  been  arrested  on  mesne  process  was  out  nnoi^nd  mi 
on  bail  on  the  1st  October.    After  that  day,  final  judg-  **»«  ^  ^^\* 

•"  •'      ^     a  ca.  sa.  to  fix 

ment  was  signed,  and  on  the  6th  November  a  writ  of  ca.  the  bail  was 
sa.,  to  fix  the  bail,  was  lodged  at  the  sheriff's  office,  and  sheriff's  office, 
on  the  8th  the  present  rule  was  obtained.  ^  retSl^ble. 

a  motion  was 
made  to  enter 

Gumey  shewed  cause  and  contended  that  the  bail  were  an  ezoneretnr 
not  entitled  to  be  discharged,  as,  final  judgment  having  p^:_H*(d, 
been  signed,  the  defendant  could  not  be  considered  in  t*>»t  the  bail 

®        '  were  not  en- 

custody  on  mesne  process.  titled  to  relief 

under  the  7th 
section  of  the 

iSibtf  in  support  of  the  rule. — ^The  fact  of  final  judgment  ^,^0.  **^* 
having  been  signed  does  not  affect  the  case,  for  the  de- 
fendant is  not  in  custody  on  final  process,  and  even  if  he 
was,  the  question  is  not  what  is  his  present  position,  but 
how  was  he  situated  when  the  act  came  into  operation  ? 
At  that  time  final  judgment  was  not  signed ;  then,  as  to  the 
ca.  sa.,  it  cannot  be  said  to  have  lain  four  days  at  the 
sheriff's  office,  so  as  to  give  regularity  to  any  proceeding 
against  the  bail.  A  writ  of  ca.  sa.  to  fix  the  bail  cannot 
be  sued  out,  returnable  immediately ;  Kemp  v.  Hyslop  (a). 
If  the  defendant  had  been  rendered  by  his  bail  he  would 
have  been  entided  to  his  discharge  imder  1  &  2  Vict, 
c.  110,  s.  7,  as  in  that  case,  he  would  clearly  have  been  in 
custody  on  mesne  process ;  and  therefore,  the  bail  are 
entitled  to  succeed  in  this  application  to  avoid  the  expense 
and  circuity  of  a  render.  [Lord  Abtnger,  C.  B. — Suppose 
the  defendant  had  gone  to  prison  for  want  of  bail,  and  had 

(a)  Ante,  Vol.  4,  p.  687. 
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Jackson 
Cooper. 


remained  there,  without  making  any  appHcation  for  his 
discharge,  until  after  judgment,  could  you  say  he  was  in 
custody  on  mesne  process  ?]  For  the  purposes  of  this  act, 
he  may  be  said  to  be  in  custody  on  mesne  process  until  he 
is  charged  in  execution.  [Alderson,  B. — Your  argument 
is,  that  he  is  in  custody  on  mesne  process  when  he  is  out 
on  bail.  I  doubt  whether  that  is  the  case  where  a  ca.  sa. 
has  been  lodged  against  him.] 

Cur.  adv.  vult.  (a) 


A  defendant 
who  had  paid 
money  into 
court  in  lieu 
of  bail,  pre- 
vious to  the 
1  &  2  Vict, 
c.  110  coming 
into  operation, 
is  not  entitled, 
under  an  equit- 
able construc- 
tion of  the  7th 
section,  to  have 
the  money  paid 
out  to  him. 


Harrison  r.  Dickinson. 
Cy  ORRIE  had  obtained  a  rule  to  shew  cause  why  the 
money  paid  into  court  in  lieu  of  special  bail  should  not  be 
paid  out  to  the  defendant,  on  entering  a  common  appear- 
ance. The  arrest  took  place  on  the  4th  September,  and 
on  the  same  day  the  defendant  deposited  with  the  sheriff 
95/.  on  account  of  the  debt,  and  10/.  for  costs.  On  the 
2 1st  September,  in  lieu  of  bail  above,  an  order  was  ob- 
tained to  add  10/.  to  the  money  already  paid  to  the  sheriff. 
This  was  accordingly  done,  and  an  appearance  entered 
the  same  day.  A  declaration  had  been  delivered,  with 
notice  to  plead. 


Petersdorff  shewed  cause. — This  application  is  made 
under  the  7th  section  of  the  1  &  2  Vict.  c.  110,  which 
enacts  "  that  every  prisoner,  who,  at  the  time  appointed 
for  the  commencement  of  this  act,  shall  be  in  custody  upon 
mesne  process  for  any  debt  or  demand,  and  shall  not  have 
filed  a  petition  to  be  discharged  under  the  law  now  in 
force  for  the  relief  of  insolvent  debtors,  shall  be  entitled 
to  his  discharge  upon  entering  a  common  appearance  to 
the  action."  The  defendant  has  not  brought  himself 
within  the  terms  of  this  section.  The  application  to  add 
10/.  to  the  sum  deposited  with  the  sheriff  was  not  made 


(a)  See  post,  p.  9. 
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until  after  the  time  limited  for  putting  in  special  bail  had        1 838. 
expired.     The  plaintiff  had  then  a  vested  right  to  the     ^^^~^      ' 
money,  and  the  allowing  him  to  pay  the  further  sum  was  v, 

a  mere  indulgence.     Besides,  the  affidavit  on  which  the 
application  is  made  does  not  state  that  the  defendant  has  not 
petitioned  the  Insolvent  Debtors'  Court,  nor  does  it  appear 
that  the  arrest  did  not  take  place  under  a  judge's  order. 
Then  the  17th  section  enables  the  Court  to  relieve  the  party 
on  entering  a  common  appearance :  but  here,  an  appearance 
has  been  already  entered,  not  in  pursuance  of  the  1  &  2 
Vict  c.  110,  but  of  the  7  &  8  Geo.  4,  c.  71.  It  would  seem 
also  from  the  case  of  Haines  v.  Nairn  (a),  that  the  affidavit 
ought  to  state  that  notice  of  the  motion  had  been  given  to 
the  Solicitor  of  the  Treasury.     The  7th  section  cannot 
apply,  unless  there  is  some  person  who  has  a  physical 
ooDtroul  over  the  defendant.    It  speaks  of  persons  who 
have  not  petitioned  for  relief  under  the  Insolvent  Debtors* 
Act,  which   could  not  be  done   without  the  defendant 
was  in  actual  custody.     [Alderson,  B. — Upon  this  sec- 
tion the  judges  only  meant  to  decide,  that  if  a  party  was 
out  on  bail  at  the  time   the  act  came  into   operation, 
they  would  consider  him  a  prisoner  in   custody  within 
the  meaning  of  the  act,  for  inasmuch  as  he  would  be  en- 
titled to  relief,  if  he  rendered  in  discharge  of  his  bail, 
the  Court  in  the  exercise  of  its  discretion  would  permit  the 
bail  to  be  exonerated,  in  order  to  avoid  circuity.]     The 
Court,  by  taking  an  imaginary,  instead  of  a  real  render, 
may  do  the  greatest  injustice  to  the  plaintiff.  The  defend- 
ant may  have  left  the  country,  and  it  may  be  wholly  out  of 
the  power  of  the  bail  to  render  him.     [Parke,  B. — In  the 
ordinary  case  of  bankruptcy,  the  Court  order  an  exonere- 
tur  to  be  entered  on  the  bail  piece,  in  order  to  save  the 
necessity  for  the  bankrupt  rendering.]     In   those  cases, 
it  appears   by   the  affidavit,  that  the  principal  has  ob- 
tained his  certificate,   which  is  of  course  a  bar  to  the 

(a)  Ante  Vol.  2,  p.  43. 
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1838.        action.     It  is  very  material  to  know  whether  the  party  is 
^J22^^     in  ^  situation  to  render  at  the  time  the  application  is  made. 
[Alderson,  B. — ^I  cannot  see  how  a  man,  who  has  paid 
money  into  Court,  can  be  said  to  be  detained  in  custody.] 

Carrie  in  support  of  the  rule.— The  defendant  is  entitled 
to  have  this  rule  made  absolute.  It  is  admitted,  that 
unless  the  defendant  is  in  a  situation  to  go  to  prison,  there 
is  no  ground  for  the  application.  By  the  3rd  section  of 
the  7  &  8  Geo.  4,  c.  71,  the  defendant  may,  at  any  time 
before  issue  joined,  receive  the  money  out  of  Court,  upon 
putting  in  and  perfecting  special  bail,  and  then  he  may  after- 
wards render  in  discharge  of  the  baiL  The  act  authorizing 
money  to  be  paid  into  Court  being  in  ease  of  defendants, 
ought  not,  in  this  case,  to  be  construed  to  their  prejudice. 
It  is  a  mistake  to  suppose  that  the  7th  section  is  alone  appli- 
cable to  this  case.  The  important  section  is  the  1st,  which, 
after  reciting  that  the  present  power  of  arrest  upon  mesne 
process  is  unnecessarily  extensive  and  severe,  enacts,  that 
from  and  after  the  time  appointed  for  the  commencement 
of  the  act,  no  person  shall  be  arrested  upon  mesne  process 
in  any  civil  action,  in  any  inferior  Court  whatsoever,  or 
except  in  the  cases  and  in  the  manner  hereinafter  provided 
in  the  superior  Court.  The  word  **  arrest,'*  used  in  that 
section,  means  being  in  a  state  of  arrest,  and  it  must 
be  read  **  that  no  person  shall  be  detained  in  custody  on 
mesne  process."  The  arrest  is  not  the  mere  taking  in  the 
first  instance  by  the  sherifi*'s  officer,  but  it  is  the  detaining 
the  party  by  virtue  of  the  writ.  The  Court  will  rather 
extend  than  curtail  the  meaning  of  the  act.  [AldersoH,  B. 
In  construing  the  act,  the  first  and  second  sections  must 
be  taken  together,  thus ;  that  all  actions  must  be  com- 
menced by  writ  of  summons,  and  not  by  writ  of  capias.] 
Such  interpretation  would  exclude  from  relief  a  party  who 
had  given  bail  to  the  sheriff*.  [Alderson,  B. — Suppose 
the  defendant  in  this  case  was  to  render,  I  apprehend  he 
might  be  detained,  if  it  appeared  that  he  was  about  to 
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leave  the  country  if  he  obtained  his  discharge.     Parke,  B«        1838. 
If  the  legislature  had  intended  the  clause  to  apply  to     haiuiison 
such  a  case  as  this,  it  might  have  been  done  by  altering  the  ^- 

terms  of  the  section  thus — **  that  every  prisoner  who  at, 
or  after f  the  time  appointed  for  the  commencement  of  this 
act"]  It  is  submitted  that  the  correct  reading  of  the  act  is, 
that  no  person  shall  be  detained  except  in  cases  provided 
for  by  the  Srd  section. 

Parke,  B. — In  deciding  this  ca^,  we  will  consider  the 
defendant  in  the  same  situation  as  if  he  had  put  in  bail 
above,  or  rendered  to  prison. 

Cur.  adv.  vult 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — There  were  two  cases  which  turned  upon 
the  construction  of  the  act  1  &S  Vict.  c.  1 10,  for  abolishing 
arrest  on  mesne  process,  and  which  stood  over  to  enable 
us  to  confer  with  the  judges  of  the  Common  Pleas,  with  a 
view  to  a  uniformity  of  decision  upon  the  construction  of 
that  act.  In  one  of  these  cases  an  application  was  made 
to  enter  an  exoneretur  on  the  bail  piece,  the  defendant 
being  out  on  bail  on  the  1st  October,  and  a  ca.  sa.  to  fix 
the  bail  having  been  lodged  after  that  time,  but  not 
returnable  when  the  application  was  made.  In  the  other 
case  the  defendant  applied  to  have  u  sum  of  money,  which 
he  had  paid  into  court  before  the  1st  October  returned 
to  him,  being  ready  to  put  in  bail  and  to  be  rendered  by 
them,  in  order  to  take  the  opinion  of  the  Court  as  to  his 
right  to  be  discharged.  The  sections  of  the  act  on  which 
these  applications  were  made,  are  the  1st  and  7th. 
The  Ist  section  enacts — "That  from  and  after  the  time 
appointed  for  the  commencement  of  this  act,  no  person 
shall  be  arrested  upon  mesne  process  in  any  civil  action  in 
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any  inferior  Court  whatsoever,  or  (except  in  the  cases  and 
in  the  manner  hereinafter  provided  for)  in  any  superior 

«.  Court.**    This  section  applies  to  cases  where,  after  the 

Dickinson 

commencement  of  the  act,  arrest  has  been  adopted  as  a 

first  process,  and  not  where  defendants  have  been  arrested 
before  and  have  remained  in  custody  after  the  passing  of 
this  act.  The  parties,  therefore,  are  not  entitled  to  be 
discharged  under  the  1st  section.  The  question  is,  whe- 
ther they  are  entitled  to  be  discharged  under  the  7th. 
That  section  enacts — **  That  every  prisoner  who,  at  the 
time  appointed  for  the  commencement  of  this  act,  shall 
be  in  custody  for  any  debt  or  demand,  and  shall  not 
have  filed  a  petition  to  be  discharged  under  the  laws  now 
in  force  for  the  Relief  of  Insolvent  Debtors,  shall  be  entitled 
to  his  discharge  upon  entering  a  common  appearance  to 
the  action.**  The  judges  of  the  Common  Pleas  have  put 
a  liberal  construction  upon  this  section,  in  order  to  carry 
into  effect  the  principle  of  the  act,  and  have  held,  that  in 
order  to  entitle  a  party  to  the  benefit  of  its  provisions,  he 
need  not  have  been  in  actual  custody  when  the  statute 
came  into  operation,  but  that  he  must  be  in  custody  in  some 
sense  when  he  applies  for  his  discharge.  On  this  ground 
they  have  released  persons,  who,  having  been  arrested  on 
mesne  process,  were  out  on  bail  at  the  time  of  their  appli- 
cation to  be  discharged,  and  have  entered  an  exoneretur 
on  the  bail  piece;  the  object  being  to  save  the  parties 
the  expense  and  trouble  of  a  render,  and  then  making  an 
appUcation  under  this  act  to  be  discharged.  This  practice 
has  been  extensively  acted  upon  at  chambers,  and  we 
should  have  been  willing  to  apply  it  to  the  latter  of  these 
cases,  had  it  been  possible.  But  we  think  that,  although 
by  the  equity  of  the  statute  a  man  may  be  said  to  be  in  the 
custody  of  his  bail,  yet  that  a  party  who,  before  the  1st 
October,  has  paid  money  into  Court,  cannot,  in  any  sense, 
be  said  to  be  in  custody,  so  as  to  be  entitled  to  relief 
under  the  7th  section.  The  rule  of  Mr.  Corrie  must 
therefore  be  discharged.     In  the  other  case  we  cannot 
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relieTe  the  bail  per  saltum  in  the  manner  suggested,  for  we        1838. 
ire  not  sure  that  the  defendant  is  in  a  situation  to  be     haeeison 
rendered :  and  if  we  were,  though  in  the  first  instance  he  ^- 

Dickinson 

might  be  in  custody  on  mesne  process,  still,  as  final  judg- 
ment has  been  signed,  and  a  ca.  sa.  issued,  he  might  be 
charged  in  execution  immediately,  and  thus  placed  in 
actual  custody  on  final  process.  For  these  reasons  we 
think  that  in  these  cases  we  cannot  interfere — both  rules 
most  therefore  be  discharged,  but  without  costs. 

Rules  discharged. 


•ecUoD 


LaRCHIN    V.   WiLLAN. 

1  HE  defendant  had  been  arrested  on  a  bill  of  exchange,  j^^  3^ 

by  virtue  of  an  order  made  by  Gumey^  B.,  under  the  ^^^^  J\q 

3d  section  of  the  1  &  3  Vict  c.  1 10.      The  order  was  ^bich  enables 

obtained  upon  an  affidavit,  which,  after  stating  the  debt,  der  the  arrest 

alleged  that  the  defendant  had  held  a  commission  in  the  puL^to'^^ery 

Scotch  Fusileer  Guards,  that  he  had  sold  that  commission  ^,^  °J  *^09« 

'  from  EnglaDd, 

and  had  bought  into  another  regiment,  which  was  about  which  will  de- 
to  go  abroad,  and  that  it  was  the  intention  of  the  defendant  in  obtaining 
to  quit  England  ;  and  that  he  would  do  so,  unless  forth-  the  o^duTaij 
with  apprehended.  course. 

The  defendant  having  given  bail. 

Butt  moved  for  a  rule  to  shew  cause  why  the  order  of 
Gumey,  B.,  should  not  be  rescinded,  and  why  the  bail  bond 
should  not  be  delivered  up  to  be  cancelled.  This  affidavit 
stated,  that  the  defendant  was  at  present  in  the  22d  regi- 
ment, which  was  in  Ireland,  and  that,  from  the  circum- 
stance of  its  having  recently  returned  from  foreign  service, 
there  was  no  probability  of  its  leaving  this  country  for 
several  years :  that  defendant  had  leave  of  absence,  on  ac- 
count of  ill  health,  and  that  such  leave  would  not  expire 
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1838.        until  the  30th  of  the  month,  when  he  was  about  to  join  his 
^]][JJ^^JJJ"^     regiment,  provided  his  health  enabled  him  so  to  do.    This 
V*  is  not  a  case  within  the  3d  section  of  the  I  &2  Vict.  c.  1 10, 

which  enacts,  '^  that  if  a  plaintiff  in  any  action  in  any  of 
Her  Majesty's  superior  Courts  of  law  at  Westminster  in 
which  the  defendant  is  now  liable  to  arrest,  whether  upon 
the  order  of  a  judge,  or  without  such  order,  shall,  by  the 
a£Bdavit  of  himself  or  of  some  other  person,  shew  to  the 
satisfaction  of  a  judge  of  one  of  the  said  superior  courts,  that 
such  plaintiff  has  a  cause  of  action  against  the  defendant 
or  defendants,  to  the  amount  of  SOL  or  upwards,  or  has 
sustained  damage  to  that  amount,  and  that  there  is 
probable  cause  for  believing  that  the  defendant,  or  any 
one  or  more  of  the  defendants,  is  or  are  about  to  quit 
England,  unless  he  or  they  be  forthwith  apprehended,  it 
shall  be  lawful  for  such  judge,  by  a  special  order,  to  direct 
that  such  defendant  or  defendants  so  about  to  quit 
England,  shall  be  held  to  bail  for  such  sum  as  such  judge 
shall  think  fit,  not  exceeding  the  amount  of  the  debt  or 
damages,  and  thereupon  it  shall  be  lawful  for  such  plaintiff, 
within  the  time  which  shall  be  expressed  in  such  order, 
but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of 
capias  into  one  or  more  different  counties,  as  the  case 
may  require,  against  such  defendant  so  directed  to  be 
held  to  bail,  which  writ  of  capias  shall  be  in  the  form 
contained  in  the  schedule  to  this  act  annexed,  and  shall 
bear  date  on  the  day  on  which  the  same  shall  be  issued.'* 
It  is  clear,  from  the  words  **  forthwith  apprehended,"  that 
the  legislature  contemplated  the  case  of  a  person  leaving 
England  in  order  to  avoid  being  sued.  Here,  the  defend- 
ant is  obliged  to  leave  in  performance  of  his  duty  as  an 
officer.  A  similar  case  occurred  before  CoUman,  J.,  at 
chambers,  and  that  learned  judge,  having  consulted  Tindalf 
C.  J.,  decided  that  the  3d  section  of  the  statute  did  not 
apply  to  an  officer  about  to  leave  England  in  respect  of 
his  duty  as  such. 
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Alderson,  B. — ^The  effect  of  his  leaving  is  to  avoid        1838. 
process :  the  inconvenience  is  the  same,  whether  he  goes     T"'^''"""^ 
finr  a  good  or  a  bad  purpose.    Try  the  new  practice  by  the  «• 

oU.  Where  an  order  was  obtained  for  arresting  the 
captain  of  a  ship  for  some  misconduct,  no  question  was 
erer  raised  as  to  whether  he  was  going  abroad  to  avoid  the 
process. 

BuH. — Here,  it  appears  that  it  is  only  a  temporary 
abtence,  whfle  the  rej^ment  is  in  Ireland.  The  statute 
seems  to  apply  only  to  cases  of  permanent  absence,  in 
order  to  avoid  the  process. 

Alderson,  B. — If  a  party  is  going  abroad  for  such  a 
period,  that  the  suit  is  thereby  necessarily  delayed,  and  he 
b  not  ready  to  be  apprehended  at  the  time  that  execution 
would  take  place  in  the  ordinary  progress  of  a  cause,  that 
is  such  an  absence  as  ought  to  be  prevented  by  the  pro« 
visions  of  the  Sd  section. 

Parke,  B. — It  is  clear  that  every  case  of  a  person  about 
to  leave  England  is  not  within  the  meaning  of  the  section. 
Look,  for  instance,  at  the  case  of  a  captain  of  a  packet 
plying  between  Dover  and  Calais. 

Butt. — ^Then,  the  6th  section  provides  "  that  it  shall  be 
lawful  for  any  person  arrested  on  such  writ  of  capias,  to 
apply  at  any  time  after  such  arrest  to  a  judge  of  one  of 
the  superior  Courts  at  Westminster,  or  to  the  Court  in 
which  the  action  shall  have  been  commenced,  for  an  order 
or  rule  on  the  plaintiff  in  such  action,  to  shew  cause  why 
the  person  arrested  should  not  be  discharged  out  of 
custody ;  and  that  it  shall  be  lawful  for  such  judge  or 
Court  to  make  absolute  or  discharge  such  order  or  rule, 
and  to  direct  the  costs  of  the  application  to  be  paid  by 
either  party,  or  to  make  such  other  order  therein  as  to 
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1888.        such  judge  or  Court  shall  seem  fit ;  provided  that  any  such 
^^[^'^""'^     order  made  by  a  judge  may  be  discharged  or  varied  by 
V.  the  Court,  on  application  made  thereto  by  either  party 

dissatisfied  with  such  order.*' 

Parke,  B. — I  am  of  opinion  that  the  defendant  is  not 
entitled  to  a  rule.  It  appears  from  his  own  affidavit  that 
he  is  about  to  proceed  to  Ireland  to  join  his  regiment  I 
agree  in  the  view  taken  by  my  brother  Alderson^  that  a 
plaintiff  has  a  right  to  arrest  the  defendant  unless  it 
appears,  that  he  is  about  to  leave  England  for  a  mere 
temporary  purpose,  and  will  return  in  sufficient  time  to 
enable  the  plaintiff  to  proceed  to  judgment  and  execution. 
I  should  have  been  disposed  to  grant  this  rule  out  of 
respect  to  my  brother  ColimaHf  but  I  have  communicated 
with  him,  and  though  he  did  decide  as  stated  after 
consulting  with  the  Chief  Justice,  yet  he  now  thinks  that 
in  that  case  there  was  sufficient  ground  for  arresting  the 
defendant,  and  he  has  changed  the  opinion  upon  which 
he  then  acted. 

Alderson,  B. — I  have  corresponded  with  my  brother 
lAttledale  in  vacation,  and  we  have  come  to  the  conclusion 
that,  inasmuch  as  the  plaintiff  is  deprived  of  his  remedy  in 
the  first  instance,  if  the  judge  has  reason  to  believe  that 
the  defendant's  absence  from  England  would  prevent  the 
plaintiff  from  having  execution  of  the  body  at  the  proper 
time,  that  is  a  ground  for  ordering  his  arrest.  But  let  us 
look  at  the  practice  which  existed  before  the  recent 
statute :  In  cases  in  which  a  party  could  not  be  held  to 
bail  by  a  mere  affidavit,  it  was  usual  to  subject  him  to 
arrest  at  the  discretion  of  a  judge,  in  order  that  he  might 
be  forthcoming  to  be  taken  in  execution.  That  is  the 
meaning  of  the  present  enactment.  If  it  meant  more,  the 
statute  would  have  taken  away  arrest  altogether,  and  have 
left  only  mesne  process.    The  third  section  clearly  means 
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to  give  the  plaintiff,  in  tlie  first  'instance,  that  which  he        1838. 
woold  be  ultimately  entitled  to* 

GuRMKY,  B. — I  am  of  the  same  opinion* 


Larchin 

WlLLAN. 


Rule  refused* 


HoDsoN  0*  Wilde* 

1  HIS  cause  was  referred  to  arbitration  under  a  judge's  a  reference  bj 
order,  and  the  order  of  reference  contained  (amongst  contab^\^^* 
others)  the  following  clause : — "  And  by  the  like  consent,  foliowing^^ 
I  do  further  order,  that  the  said  parties  to  this  suit,  (if  the  do  farther  order 
said  arbitrator  shall  think  fit,)  and  their  respective  wit-  to  Uiis  sw^^ 
nesses  shaU  be  examined  upon  oath  to  be  sworn  before  ghtu  tb'^^o 
me  or  some  other  judge  of  the  Court  of  Exchequer,  or  «Qd  their  re- 

j   1  xi.     •     J  »  spective  wit- 

commissioners  duly  authorized.  nesses  shall  be 

examined  upon 
oath  to  be 

Warren  had  obtained  a  rule  nisi  to  set  aside  the  certifi-  "^<>™  ^^^^ 

me,  or  some 

cate  of  the  arbitrator,  on  the  ground  that  he  had  impro-  other  judge  of 
perly  sworn  the  witnesses.      His  affidavit  stated  that  it  Exchequer,  or 
was  submitted  to  the  arbitrator,  that  the  above  clause  in  l^'^^^^^y 
the  order  of  reference  did  not  give  him  any  power  to  rired."— if«w, 
swear  the  witnesses.    The  arbitrator  overruled  the  objec-  did  not  limit 
tion,  and  proceeded  with  the  reference.  IdmmisterlBm 

oath  to  a  judge 
or  commis- 

Humfrey  shewed  cause. — Unless   the  clause  in  the  sioner.  but  that 
order  of  reference  can  be  considered  as  restrictive,  the  also  had  the 
arbitrator  had  full  power  to  examine  the  witnesses  upon  Y^^^^* 
oath.  The  3  &  4  Wm.  4,  c.  42,  s.  41,  enacts,  "  that  when 
in  any  rule  or  order  of  reference,  or  in  any  submission  to 
arbitration  containing  an  agreement  that  the  submission 
shall  be  made  a  rule  of  Court,  it  shall  be  ordered  or  agreed 
that  the  witnesses  upon  such  reference  shall  be  examined 
upon  oath,  it  shall  be  lawful  for  the  arbitrator  or  umpire, 
or  any  one  arbitrator,  and  he  or  they  are  hereby  authorized 


WiLDl. 
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1838.        and  required  to  administer  an  oath  to  such  witnesses,  or 

^^TT^^^""^     to  take  their  affirmation  in  cases  where  affirmation  b 
H0D6OK 

V.  allowed  by  law  instead  of  oath,**  &c.    The  power  being 

thus  given  by  statute,  it  cannot  be  taken  away,  except  by 
express  words  to  that  effect.  Though  the  order  of  re- 
ference mentions  only  the  judges  of  the  Court  of  Exchequer, 
yet  it  is  submitted,  that  the  judge  of  any  other  of  the 
superior  Courts  would  have  the  like  power.  As  the 
defendant  afterwards  consented  to  proceed  with  the  re- 
ference, he  must  be  considered  as  having  submitted  the 
case  upon  a  new  parol  agreement. 

Warren  in  support  of  the  rule. — ^The  Court  unll  not 
extend  the  terms  of  the  order  of  reference.  Here,  the 
parties  have  agreed  that  witnesses  should  be  sworn  before 
one  of  the  judges,  and  there  might  be  valid  reasons  for  so 
doing.  [Parke f  B. — If  the  word  ''only**  had  been  in- 
serted, it  might  have  altered  the  case.]  The  arbitrator 
has  not  pursued  the  authority  given  him  by  the  order  of 
reference. 

Parke,  B. — ^This  matter  does  not  come  before  the 
Court  without  their  having  had  an  opportunity  of  con- 
sidering it.  Lord  Abinger  was  very  reluctant  to  grant  the 
rule.  As  the  defendant  objected,  in  the  first  instance,  to 
the  witnesses  being  sworn  by  the  arbitrator,  it  is  too  much 
to  say  that  he  has  submitted  the  case  to  reference  upon 
new  terms.  Then  we  must  have  recourse  to  the  original 
agreement  to  see  whether,  under  that,  the  arbitrator  had 
power  to  swear  the  witnesses.  The  statute  says,  that  in 
any  rule  or  order  of  reference,  or  in  any  submission  to 
arbitration  containing  an  agreement  that  the  submission 
shall  be  made  a  rule  of  Court,  it  shall  be  ordered  or 
agreed 'that  the  witnesses  upon  such  reference  shall  be 
examined  upon  oath  ;  then,  the  arbitrator  shall  have  power 
to  administer  an  oath.  There  is  in  this  order  of  reference 
an  agreement  that  the  witnesses  shall  be  examined  upon 
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oith ;  then  the  question  is,  whether  the  terms  of  it  are  ^  IBdS. 
restrietiTe  or  comprehensiye.  If  the  word  ''only'*  had 
been  inserted,  it  would  have  limited  the  power  of  the 
iiUtrator,  and  confined  the  authority  to  administer  the 
osth  to  a  judge  or  commissioner*  It  would  have  been  an 
extremely  improper  thing  to  have  inserted  that  word,  and 
I  have  no  doubt  the  judge  would  not  have  permitted  it. 
It  seems  to  me  that  we  must  construe  this  order  of  refer- 
ence as  containing  a  power  to  the  arbitrator  in  addition  to 
thst  given  to  a  Judge  or  commissioner. 

Alderson,  B. — I  should  be  very  sorry  to  put  this  case 
opon  die  ground  of  waiver,  because  I  have  a  strong 
opinion  upon  the  other  point.  Where  the  words  in  pa- 
renthesis are  introduced  into  the  order  of  reference,  it 
must  be  considered  as  a  declaration,  that  if  the  arbitrator 
shall  think  fit  he  shaD  examine  the  witnesses  upon  oath* 
Then  the  act  says,  that  if  it  shall  have  been  agreed  that 
the  witnesses  shall  be  examined  upon  oath,  the  arbitrator 
shall  have  the  power  to  administer  the  oath.  I  construe 
this  order  as  giving  a  power  to  the  arbitrator  as  well  as  to 
s  judge  or  commissioner. 

GvRNBY,  B. — It  seems  to  me  that  there  is  nothing  in 
the  order  of  reference  to  take  away  the  power  of  the 
arbitrator. 

Rule  discharged,  with  costs. 


Calvert  r.  Baker. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  when  a  bill 
exchange.     Plea— that  the  defendant  did  not  accept  the  ^^^^^^Jiy^^d 

bill  modo  et  formi.  afterwards  al- 

tered without 
the  consent  of 
the  tcceptoT  by  inserting  the  words  "  payable  at  Williams  and  Co." — Htld,  that  the  objection 
BU|ht  be  taken  advantage  of  under  the  plea  that  defendant  did  not  accept  the  bUl. 

VOL.  vir.  c  D.  p.  c. 
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1838.  At  the  trial  before  Alderson,  B.,  at  the  sittings  in  term, 

Calvebt      ^^  appeared  that  the  bill  was  accepted  by  the  defendant, 
^-  without  being  made  payable  at  any  particular  place*    The 

acceptance  was  afterwards  altered  by  making  the  bill 
payable  at  "  Williams  and  Co.*'  The  jury  found  that  the 
alteration  was  made  without  the  consent  of  the  defendant. 
The  declaration  stated  the  bill  to  be  accepted  generally. 
A  verdict  having  been  found  for  the  defendant, 

R.  V,  Richards  moved  to  set  aside  the  verdict,  on  the 
ground  that  the  objection  could  not  be  taken  advantage 
of,  under  the  plea  that  the  defendant  did  not  accept  the 
bill.  As  there  was  at  one  time  a  valid  bill,  the  defendant 
should  have  pleaded  the  alteration  specially.  This  case 
is  distinguishable  from  Walter  v.  Cubley  (a),  for  there  the 
alteration  was  made  with  the  consent  of  the  acceptor.  In 
Cock  V.  CoxweU  (i),  the  Court  held  that  an  alteration  in 
the  date  of  a  bill  of  exchange  might  be  taken  advantage 
of,  under  the  plea  that  defendant  did  not  accept  the  bill, 
but  then  the  bill  declared  upon  was  in  its  altered  form. 
Here  the  bill  is  set  out  in  the  declaration  as  the  defend- 
ant in  fact  accepted  it.  In  Atkinson  v.  Hawdon  (c),  the 
alteration  was  specially  pleaded. 

Lord  Abinger,  C.  B.— The  plea  is  sufficient.  The 
defendant  says  that  he  did  not  accept  the  bill  in  manner 
and  form,  and  you  produce  a  bill  with  a  different  accept- 
ance from  that  which  he  made. 

Parke,  B. — The  declaration  suits  the  altered  form  as 
well  as  the  original  acceptance;  the  plaintiff*  does  not 
produce  any  bill  which  the  defendant  has  accepted. 

Rule  refused. 

(a)  2  C.  &  M.  161.  (6)  2  C.  M.  &  R.  291. 

(c)  2  A.  &  E.  628. 
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1838. 

Badnall  0.  Haley. 

This  action  was  commenced  in  the  year  1836,  at  which  where  a  plain- 
time  the  plaintiff  resided  in  the  Isle  of  Man.     A  rule  was  ^^^,i^2> 
oide  absolute  for  security  for  costs,   which  was  given  fifi^e  security 

for  costs  on  ac- 

aoeordingly.     One  of  the  sureties  had  since  died.  count  of  his 

residence 
abroad,  the 

Whately  moved  on  behalf  of  the  other  surety,  for  a  ^^f^jfj^on] 
nde  to  shew  cause  why  the  bond  given  in  this  case  should  to  be  cancelled 
not  be  delivered  up  to  be  cancelled.     This  affidavit  stated  that  he  has  re- 
that  the  plaintiff  "had  removed  from  the  Isle  of  Man  on  SSfanlbre-' 
or  about  die  month  of  January,  1887,  and  has  been,  from  awientUiere. 
that  time  up  to  the  present  resident  in  England  as  a 
hooseholder,  at  Cotton  Hall,  in  the  County  of  Stafford,  at 
which  place  he  (the  plaintiff)  is  altogether  domiciled.** 

Parke,  B. — I  know  of  no  precedent  for  such  an  appli- 
cation. 

Alderson,  B. — The  plaintiff  commences  an  action  under 
such  circumstances  that  the  Court  ynpose  upon  him  cer- 
tun  terms ;  surely  those  terms  must  last  while  the  suit 
goes  on.  It  is  very  possible  that  this  may  be  a  fraudulent 
return,  in  order  to  get  rid  of  the  bond. 

Rule  refused. 


Heath  0.  Boxall. 

x/LARKSON  had  obtained  a  rule  nisi  for  judgment,  as  it  is  not  ne- 

in  case  of  a  nonsuit.     It  was  a  country  cause,  and  issue  thebsue should 

was  joined  on  the  7th  May,  1 838,  which  was  in  Easter  ^/J^^Jf^^P^ 

Term,  but  no  issue  had  been  made  up  or  delivered.  in  order  to  en- 

title the  deCend- 
>Bt  to  move  for  judgment  as  in  case  of  nonsuit. 

Where  issue  is  joined  in  a  country  cause  in  a  non-issuable  term,  the  defendant  may  move  for 
jodgmeDt  as  in  case  of  a  nonsuit  in  the  first  term  after  the  assizes. 

c  2 
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White  shewed  cause. — According  to  the  case  of  Har- 
rison  v.  Williams  (a),  this  application  is  premature.  There, 
in  a  country  cause,  issue  was  joined  on  the  14th  December, 
which  was  in  the  vacation  after  Michaelmas  Term,  and  no 
notice  of  trial  had  been  given,  and  it  was  held  that  a  motion 
for  judgment  in  case  of  a  nonsuit  in  Easter  Term  was  too 
early.  Besides,  there  is  a  further  objection,  that  the  issae 
has  not  been  made  up  or  delivered.  IParke^  B. — ^The 
80th  rule  of  H.  T.,  2  Wm.  4,  expressly  says  that  no 
entry  of  the  issue  shall  be  requsite  in  order  to  entitle  the 
defendant  to  judgment,  as  in  case  of  a  nonsuit.]  That 
rule  cannot  apply  here,  for,  in  this  Court,  there  never  was 
any  rule  to  enter  the  issue,  CocUtsworth  v.  Martin  (i); 
and  the  only  object  of  the  new  rule  was  to  assimilate  the 
practice  of  the  two  other  Courts.  The  word  issue  is  pro- 
perly defined  to  '^  the  entry  of  the  allegations  or  pleadings 
themselves.*'    2  Tidd,  717;  Boole's  Suit  at  Law,  116. 

Parke,  B. — The  case  of  Evans  v.  Barnard  (e)  is  pre- 
cisely in  point,  to  shew  that  this  motion  is  not  premature* 
There,  this  Court  decided,  that  in  a  country  cause,  where 
issued  is  joined  in  Easter  Term,  the  defendant  may  move 
for  judgment,  as  in  case  of  a  nonsuit,  in  Michaelmas  Term. 
Then  as  to  the  second  objection,  the  Master  says,  that 
the  filing  the  similiter  is  a  joining  of  issue,  and  I  am 
also  of  the  same  opinion.  Besides,  the  not  making  up 
and  delivering  the  issue  was  the  plaintiff's  own  laches,  and 
he  ought  not  to  be  allowed  to  take  this  advantage  of  it 

Alderson,  B. — ^When  one  party  affirms  and  the  other 
denies,  then  they  are  said  to  be  at  issue,  and  that  process 
is  complete  by  the  delivery  of  the  similiter. 

Rule  absolute. 


(a)  Ante,  Vol.  6,  p.  772.  (6)  2  C.  &  J.  123. 

(c)  Ante,  Vol.  6,  p.  367. 
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1838. 

PococK  and  another  r.  Cockerton.  ^ 

PococK  0.  Percy. 

JlEOGGINS  had  obtained  a  rule  nisi  to  set  aside  the  od  the 24th 
writ  of  ca,  sa.,  issued  in  the  first-mentioned  action,  and  also  ^^^  *  ^^*  °^ 

'  \  ca.ta.w«s 

the  prooeedini?s  against  the  bail  in  the  second  action.  The  lodged  at  the 

•     •      1     v-     ^-  .u^^u  -^    r  •     *U      Sheriflfe' office, 

pmcipal  objection  was,  that  the  wnt  of  ca.  sa.  was  in  the  and  on  the  3rd 
Dime  of  "William''  instead  of  "  Victoria."  The  ca.  sa.  ^'J^;,. 
was  lodged  at  the  SheriflTs  oflSce  on  the  24th  October-  ^^^  •8»«»' 

**  the  bail : — 

On  the  3rd  November  the  proceedings  were  commenced  ifeid.tUata 
against  the  bail,  and  on  the  13th  November  the  present  isthNov.toaet 
motion  was  made.  ^  *t^' *; 

and  subsequent 
proceedings  for 

DowUng  shewed  cause,   and  objected  in  the  first  in-  too  late. 
stance  that  the  affidavit  on  which  the  rule  was  obtained  was  cation*  by'^li 
imnroperly   intituled.       It  mieht  be  intituled  either  in  tosctasidepro- 

'^        ,  ,  ®  ceedmgs  in  the 

the  original  action,  or  in  that  against  the  bail,  but  not  as  orinnaa  action, 

1.  •     i_  -.L     .^  and  in  action 

nere,  in  tX>tll  actions.  against  them- 

selves, the  affi- 
davits may  be 

The  Court  having  overruled  the  objection,  entitled  in  boih 


actions. 


DowUng  then  contended  that  an  irregular  ca.  sa.  was 
no  ground  for  setting  aside  the  proceedings.  Even  if 
there  was  no  ca.  sa.  sued  out,  the  Court  would  not  interfere 
on  motion  to  stay  the  proceedings,  but  would  leave  the  bail 
to  plead  that  matter,  Philpot  v.  Manuel  (a).  At  all  events, 
tbe  application  is  too  late. 

Hoggins^  in  support  of  the  rule,  referred  to  the  aflSda- 
▼its,  in  which  it  was  stated  notice  of  the  objections  had 
been  given  to  the  plaintiffs  on  the  4th  October.  Besides, 
an  application  had  been  made  to  a  judge  at  chambers,  to 
enter  an  exoneretur  on  the  bail  piece. 

Lord  Abinger,  C.  B. — The  application  is  too  late.    If 

(a)  5  D.  &  R.  615. 
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1838. 


POCOCK 
V, 

COCKE&TON. 


the  application  at  chambers  had  been  of  the  same  natare, 
it  might  have  altered  the  case,  but  it  appears  to  have  been 
of  another  kind. 

Parke,  B. — If  the  application  at  chambers  was  of  the 
same  nature,  I  should  still  think  this  motion  too  late, 
as  there  was  the  whole  of  the  term  before  the  I  Sth,  to 
apply. 

Rule  discharged. 


The  wife  of  a 
lunatic  who 
has  no  com- 
mittee, has  a 
sufficient  im- 
plied authority 
to  sae  in  the 
name  of  the  lu- 
natic for  debts 
due  to  him. 


Rock  v,  Slade. 

J[N  this  case,  the  plaintiff  was  a  lunatic,  and  the  action 
was  brought  by  his  wife  in  his  name  to  recover  a  sum  of 
money,  which  was  admitted  by  the  defendant  to  be  due* 
The  defendant's  attorney  took  out  a  summons  before 
Coleridge f  J.,  calling  on  the  plaintiff's  attorney  to  shew  by 
what  authority  the  action  was  brought.  The  learned 
judge  was  of  opinion,  that  under  the  circumstances,  the 
plaintiff's  wife  had  an  implied  authority  to  bring  the 
action,  and  he  ordered  that  the  amount  of  the  debt  should 
be  paid  into  Court,  and  all  proceedings  stayed  until  further 
order.     The  money  having  been  paid  in  accordingly, 

F.  KeUy  moved  for  a  rule  to  shew  cause  why  the  money 
should  not  be  paid  out  of  Court  to  the  wife  of  the  plaintiff. 
He  contended,  that  the  wife  had  sufficient  authority  to 
bring  the  action,  and  referred  to  Com,  Dig.  tit.  Idiot  B. 
(7),  in  which  it  is  stated  that  any  one,  the  next  friend  of  a 
lunatic,  may  sue  in  his  name. 


Petersdorff  shewed  cause. — The  appointment  of  an 
attorney  presumes  some  mental  power  upon  the  part  of 
the  individual  making  it,  which  a  lunatic  is  incapable  of 
exercising.     Besides,  if  this  rule  be  made  absolutei  the 
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defendant  would  have  no  protection  against  any  future        1838. 
action  at  the  suit  of  the  plaintiffl    It  could  not  be  pleaded     ^^1^^]^ 
m  bar  to  such  action  that  the  money  has  been  paid  to  the  «• 

Slam. 

wife.     A  judgment  in  the  ordinary  course  would  be  an 
ettqipeL 

Lord  Abinoxr. — It  is  every  day's  practice  to  sue  in  the 
name  of  a  lunatic,  and  I  never  heard  any  question  as  to 
the  propriety  of  such  action  where  no  committee  was  ap- 
pointed. If  we  were  to  compel  a  party  to  go  into  equity 
for  the  appointment  of  a  committee,  there  are  many  in- 
stances in  which  a  lunatic  might  starve  before  he  could 
recover  his  money.  If  the  defendant  wants  the  protection 
of  this  Court,  he  should  let  the  plaintiff  obtain  judgment. 
It  seems  to  me  that  the  rule  of  this  Court  would  be  a  suffi- 
cient prdectioif,  though  I  do  not  give  any  positive  opinion 
00  that  point. 

Rule  absolute. 


Stansbury  v.  Matthews. 

1  HE  declaration  stated  that  the  plaintiff  agreed  to  buy,  where  the 

and  the  defendant  to  sell  a  large  quantity  of  potatoes,  to  J^^J^  Amended 

wit,   the   produce  of  about  one   hundred  lugs  of  land,  the  record,  in 

,            .           «^                       1              •        1   «.           1    1        I       1  a  case  in  which 

at  the  price  of  gs.  per  sack,  to  be  delivered  by  the  de-  it  was  doubtful 

fendant  to  the  plaintiff  within  a  reasonable  time  in  that  Authority, Ibe 

behalf,  and  to  be  paid  for  by  the  plaintiff  to  the  defendant  ^"^[^/j?^*^ 

on  delivery  thereof,   (mutual  promises):  and  although  a  cause  it  did  not 

reasonable  time  for  the  delivery  thereof  had  long  since  davit  that  the 

ehipsed,  and  although  the  defendant  was  requested  by  the  ^t^defen^, 

plaintiff  to  deliver  the  same,  yet  the  defendant  did  not  nor  ^^  "^^^^^  ^ 

«           <•           .  1  ^*"  notpre- 

would,  when  he  was  so  requested  as  aforesaid,  or  at  any  pared  at  the 

other  time  deliver,   nor  hath  he  tendered  or  offered  to  ^^' 
deliver  the  said  potatoes,  but  on  the  contrary  thereof, 
hath  wholly  omitted  and  neglected  so  to  do,  &c.     Plea, 
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1838.        non  assumpsit.    At  the  trial  before  CoUmatij  J.,  at  the  last 
Stansbuky     **8ize8  for  the  county  of  Wilts,  it  appeared  that  the  plain- 
V.  tiff  and  defendant  having  met   together,  the  defendant 

stated  that  he  had  just  planted  about  one  hundred  lugs 
of  land  with  potatoes,  when  the  plaintiff  agreed  to  purchase 
the  same  at  £^.  a  sack,  and  to  gather  them  at  the  proper 
time,  the  expense  of  diggers  to  be  borne  by  the  plaintiff. 
It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  a  material  variance  between  the  evidence  and  the 
contract  declared  upon.  The  learned  judge  then  amended 
the  record,  by  inserting  after  the  word  land  *'  then  planted, 
and  being  on  the  land  of  the  defendant,  the  same  to  be 
dug  by  the  plaintiff  at  the  usual  time  for  digging  the  same," 
and  to  be  paid  for  by  the  plaintiff  to  the  defendant  *^  at  the 
last-mentioned  time  ;'*  "and  although  the  defendant  was  re- 
quested by  the  plaintiff  to  permit  and  suffer  him  to  dig 
the  same,  yet  the  defendant  did  not  nor  would  permit  or 
suffer  the  plaintiff  to  dig  the  same,  but,  on  the  contrary 
thereof,  wholly  refused  so  to  do  ; "  by  means  whereof  the 
plaintiff  lost  great  gains  and  profits,  which  he  might  and 
otherwise  would  have  had  out  of  the  said  potatoes,  '^  had 
they  been  dug  and  taken  away  by  the  plaintiff  as  afore- 
said.^   A  verdict  having  been  found  for  the  plaintiff, 

Crowder  now  moved  to  enter  a  nonsuit  pursuant  to 
leave  reserved.  He  contended  that  the  judge  had  no 
power  to  make  such  amendment  (a).  If  the  plaintiff 
had  declared  in  the  amended  form  in  the  first  instance, 
the  defendant  might  have  pleaded  differently. 

Lord  Abinoer,  C.  B. — The  Court  cannot  interfere,  un- 
less it  appears  by  affidavit  that  you  had  a  good  defence, 
which  you  were  not  prepared  with  at  the  time.  In  such 
case  leave  would  be  granted  to  plead  de  novo. 

(a)  It  was  also  contended  that     which  the  Court  decided  in  the 
there  wa«  an  interest  in  land,      negative. 
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Parke,  B. — I  am  not  quite  clear  as  to  the  propriety  of       1838. 

the  amendment,  but  unless  the  judges  are  liberal  in  allow-  STANMuay 

ing  amendments,  the  rule  which  confines  the  plaintiff  to  ^,    »• 
one  Count  will  operate  as  a  great  hardship. 

Rule  refused. 


Richardson  v.  Daley  and  Ruoolesford. 

mLATT  shewed   cause  against  a  rule  obtained  by  ThegiTinga 
C.  Janes  for  setting  aside  the  judgment  signed  in  this  case  SS  m  aStbo- 
for  irregularity.    On  the  g6th  October  1837,  a  writ  of  %  to  enter 
capias  issued  against  the  defendants,  upon  which,  Daley  and  to  do  all 
alone  was  arrested,  and  remained  in  prison  until  he  was  M^tom^ 
superseded.    On  the  26th  September  1838,  Rugglesford  ^•^Jj^p^ 
executed  a  cognovit,  upon  which,  the  plaintiff's  attorney      it  is  com- 
entered  an  appearance,  and  filed  a  declaration  against  ^rtyagabft 
both  defendants.     The  grounds  of  the  motion  were,  first,  ^m  iuedTto 
that  the  coirnovit  did  not  ffive  any  authority  to  enter  an  <^ome  in  and 
appearance;    and,  secondly,  that  the  cognovit  was  not  pearance after 
given,  nor  the  appearance  entered,  until  seven  months  after  spired. 
the  writ  of  capias  had  expired.     Piatt  referred  to  Kerly 
v.  Jenkins  (a). 

C.  Jones  in  support  of  the  rule,  contended,  that  as  the 
capias  had  expired,  there  was  no  writ  to  found  the  cognovit 
upon. 

Parke,  B. — The  giving  a  cognovit  implies  that  the  party 
is  in  Court,  and  authorizes  the  attorney  to  do  all  that  is 
necessary  to  make  the  instrument  effectual.  Then,  as  to 
the  second  objection,  suppose  a  defendant  chooses  to  come 
in  voluntarily  after  a  writ  has  expired,  is  there  any  doubt 
that  such  would  be  a  good  appearance  ?     The  provision 

(a)  2  Tyr.  499. 
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1838.  requiring  the  writ  to  be  executed  within  four  calendar 

Richardson  ™^"^^s>  ®"'y  "^eans  that  the  writ  shall  not  be  valid  after 

«•  that  time  for  the  purpose  of  compelling  an  appearance. 

and 

RUGGLE8FORD  j^^j^  dischargcd,  with  costs. 


Radford  v.  Smith. 

A  meretem-  t^OWLING  (on  the  1 2th  June)  shewed  cause  against  a 
^i^isTfuffi.  ^^  ^^'  judgment,  as  in  case  of  a  nonsuit  upon  an  affi- 
ci«nt  ezcose  to  javit,  which  stated  that  the  pldntiflT  had  been  unable  to 

discharge  a  ^        ^  * 

rule  for  judg-  proceed  to  trial,  in  consequence  of  being  disappointed  in 
ofanonsaiton  the  receipt  of  a  remittance  from  the  country,  and  that  he 
ui^^dumr?^     expected  to  receive  one,  so  as  to  enable  him  to  go  to  trial 

at  any  time  after  the  1st  July  next     Weak  d.  Barge  v. 

Callaway  {a),  was  referred  to,  in  which  case  a  temporary 

incapacity,  from  domestic  afl9iction,  was  held  a  sufficient 

excuse* 

Mafuel,  in  support  of  the  rule,  cited  Cleasby  v.  Poole  (A), 
in  which  case,  it  was  held  that  it  was  no  answer  to  a  rule  for 
judgment,  as  in  case  of  a  nonsuit,  that  the  plaintiff  was 
poor,  and  had  neglected  to  furnish  his  attorney  with  money 
to  conduct  the  suit. 

Parke,  B. — This  case  is  distinguishable  from  Cleasby 
▼.  Poole :  for  there,  the  excuse  set  up  was  a  permanent 
insolvency  ;  but  here,  it  is  only  that  the  plaintiff  is  not  in 
funds  at  present,  but  expects  to  be  so  within  a  definite 
period. 

Rule  discharged  upon  a  peremptory 
undertaking. 

(a)  7  Price,  631.  ijb)  1  C.  M.  &  R.  621. 
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Lanoridge  0.  Levi. 
{In  the  Court  of  Exchequer  Chamber.) 

In  this  case  a  writ  of  error  was  brought  upon  the  judg-  A  dcfeMUac  in 
ment  of  the  Court  of  Exchequer  (a),  and  that  judgment  tointeMnpon 
was  affirmed.  S^j'i?^ 

BaU  appUed  for  interest  upon  the  judgment,  from  the  •*  execvtwn 
tune  that  execution  had  been  dekyed  by  the  ¥rrit  of  error.  Uj^d  by  the 
The  8  &  4  Wm.  4^  c.  4«,  s-  30,  enacted,  "  that  if  any  ^•^«~'- 
person  shaU  sue  out  any  ¥rrit  of  error  upon  any  judgment 
whatsoerer  given  in  any  Court  to  any  action  personal, 
and  the  Court  of  Error  shall  give  judgment  for  the 
defimdant  thereon,  then  interest  shall  be  aDowed  by  the 
Court  of  Error  for  such  time  as  execution  has  been  delayed 
by  such  writ  of  error  for  the  delaying  thereof.**    It  was 
contended  that  this  statute  rendered  it  imperative  to  allow 
interest. 

The  Court  ordered  interest  to  be  allowed  at  the  rate  of 
four  per  cent. 

(a)  Vide  2  M  &  W.  S19. 


Cane  v.  Spinks. 

In  this  case,  a  bill  of  particulars   had  been  delivered  The  Court  will 
which  did  not  specify  dates  or  items.     An   order   was  to  compel  the 
subsequently  made  by  Gumey,  B.,  for  further  and  better  SvcTparS:*^ 
particulars,  and  that  in  the  mean  time  all  further  proceed-  ^^" '°  P^^^* 

*^  ^  *^  suance  of  a 

ings  should  be  stayed.      This  order    not  having  been  judge's  oider. 
complied  with, 

HurUtone  moved  for  a  rule,  calling  on  the  plaintiflTs 
attorney  to  shew  cause  why  he  should  not  deliver 
particulars,  pursuant  to  the  order  of  the  learned  judge* 


^ 
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Aloerson,  B. — I  never  knew  of  such  an  application  as 
the  present.  If  the  plaintiff  does  not  choose  to  obey  the 
order,  by  delivering  further  and  better  particulars,  he 
cannot  proceed  with  his  cause,  and  is  kept  at  arms  length, 
as  it  were,  until  he  thinks  proper  to  do  so.  But  he  cannot 
be  compelled  in  this  manner  to  comply  with  the  order. 


Rule  refused. 


Harrison  v.  Pimmins. 

.  J.  HE  Attorney  General  had  obtained  a  rule  to  shew 

Companv  was  cause  why  the  defendant  should  not  pay  the  debt,  for 
tate  to  sue  a^  which,  judgment  had  been  signed,  or  why  the  plaintiff 
be  sued  in  the    should  not  be  at  liberty  to  sue  out  execution  against  him. 

name  of  a  di-  ^  ^  ^ 

rector.   There    The   defendant  was  one  of  the  directors  of  the  West 
Tision,  reqJir.     Cork  Mining  Company,  and  was  sued  as  nominal  de- 
fendant under  the  provisions  of  the  3d  section  of  the 
4  &  5  Wm.  4,  c.  69  (a).     The  affidavit  upon  which  the 

as  a  guaran-  ^  '  * 

tee  fuod,  and 

it  was  declared  that  persons  entitled  to  take  ont  execution  upon  a  judgment  might  levy  the 
amount  of  damages  and  costs  upon  that  fund: — Htid,  that  the  nlaintiff  who  had  obtained  a  ver- 
dict could  not  sue  out  execution  against  the  nominal  defeooant,  notwithstanding  it  appeared 
that  the  company  possessed  no  proper^. 


ing  the  direc- 
tors to  invest 
a  certain  sum 


(a)  4  &  6  Wm.  4,  c.  69*  8.  3. 
And  be  it  farther  enacted,  that  all 
actions,  suits,  and  proceedings, 
whether  at  law  or  in  equity,  or 
otherwise,  to  be  commenced, 
instituted,  and  prosecuted  or 
carried  on  by  or  on  behalf  of  the 
said  company  against  any  person 
or  persons,  body  or  bodies  politic 
or  corporate,  whether  such  person 
or  persons,  body  or  bodies  politic 
or  corporate,  is  or  are  or  shall 
then  be  a  member  or  members  of 
the  said  company  or  not,  shall 
and  lawfully  may  be  commenced, 
instituted,    and    prosecuted    or 


carried  on  in  the  name  of  the 
person  who  shall  be  for  the  time 
being  the  managing  director  of 
the  said  company,  or  in  the  name 
of  any  one  director  for  the  time 
being  of  the  said  company,  as  the 
nominal  plaintiff  or  party  proceed- 
ing for  and  on  behalf  of  the  said 
company;  and  that  all  actions, 
suits,  and  proceedings,  whether 
at  law  or  in  equity  or  otherwise, 
to  be  commenced,  instituted,  and 
prosecuted  or  carried  on  against 
the  said  company  by  or  on  behalf 
of  any  person  or  persons,  body 
or  bodies   p<^tic    or  corporate. 
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rule  was  obtained,  stated  that  the  action  was  brought  to 
recover  from  the  company  certain  wages  and  arrears  of 


whether  such  person  or  persons, 
body  or  bodies  politic  or  corporate, 
is  or  are  or  shall  then  be  a 
member  or  members  of  the  said 
company  or  not,  shall  and  law- 
Inlly  may  be  commenced,  insti- 
tuted, and  prosecuted  or  carried 
on  against  the  person  who  shall 
be  for  the  time  being  such  mana- 
ging director,  or  against  any  one 
director  for  the  time  being  of  the 
add  company,  as  the  nominal 
defendant  or  party  proceeded 
against  for  and  on  behalf  of  the 
said  company;  and  that  all 
proaecutions  to  be  commenced, 
instituted,  or  carried  on  by  or  on 
in  behalf  of  the  said  company 
against  any  person  or  persons 
for  embesslement,  robbery,  or 
stealing  of  the  monies,  goods, 
effects,  or  property  of  the  said 
company,  or  for  fraud  upon  or 
against  the  siud  company,  or  for 
any  other  crime  or  offence  com- 
mitted against  or  with  intent  to 
injure  or  defraud  the  said  com- 
pany, shall  and  lawfully  may  be 
so  commenced  or  instituted  and 
carried  on  in  the  name  of  such 
managing  director  or  any  such 
director  for  the  time  being  of  the 
said  company ;  and  in  all  indict- 
ments and  informations  to  be  had 
or  preferred  by  or  on  the  part  of 
the  said  company  it  shaU  be  law- 
ful to  state  the  monies,  goods, 
effects,  or  property  of  the  said 
company  to  be  the  monies,  goods, 
effects,  or  property  of  such 
managing  director  or  directors  for 
the  time  being  of  the  said  com- 
pany ;  and  any  crime  or  offence 
committed  against  or  with  intent 


to  injure  or  defraud  the  said 
company  shall  and  lawfully  may« 
in  such  indictment,  or  inform- 
ation, be  laid  or  stated  to  have 
been  committed  against  or  with 
intent  to  injure  or  defraud  such 
managing  director  or  directors  for 
the  time  being  of  the  said  com- 
pany, and  any  offender  or  offend- 
ers may  thereupon  be  lawfully 
convicted  of  any  such  crime  or 
offence ;  and  in  all  other  indict- 
ments, informations,  allegatioAa^ 
or  other  proceedings  at  law  or  in 
equity  or  otherwise,  in  which  it 
would  otherwise  have  been  neces- 
sary to  state  the  names  of  the 
persons  composing  the  said 
company,  it  shall  and  may  be 
lawful  and  sufficient  to  state  the 
name  of  mch.  managing  dinetor 
or  directors ;  and  no  action,  suit, 
or  other  proceeding  to  be  com- 
menced, instituted,  and  prose- 
cuted or  carried  on  by  or  against 
the  said  company,  by  rirtue  of 
this  act,  in  the  name  of  such 
managing  director  or  directors, 
shall  abate  or  be  discontinued  or 
prejudiced  by  the  death,  resigna- 
tion, removal,  or  disqualification 
of  such  managing  director  or 
directors,  or  by  any  act  of  such 
managing  director  or  directors, 
but  the  managing  directors,  or 
any  one  director  of  the  said 
company  for  the  time  being  as 
aforesaid  shall  always  be  deemed 
the  plaintiff*  or  party  proceeding, 
or  (as  the  case  may  be)  the 
defendant  or  party  proceeded 
against,  for  or  on  behalf  of  the 
said  company,  in  such  action, 
suit,  or  proceeding. 


1838. 


llAaaiBON 

o. 
Pnomfs. 


30  CASES   ON    POINTS   OF    PRACTfCE,    EXCH. 

18.38.        salary  due   from    the   company   to   the   plaintiff  as  the 

Hauison      superintendent  or  manager  of  the  companys*  works   at 

••  Castle  Haven ;    that  a  verdict  was  found  in  favour  of  the 

PiMMINS 

plaintiff  for  125/.;  that  the  costs  of  the  action  had 
since  been  taxed  and  final  judgment  signed;  that  the 
company  had  not,  and  did  not  possess  any  property 
within  the  kingdom  of  England  upon  which  the  pUintiff 
could  cause  to  be  levied  his  damages  so  adjudged  to  him 
as  aforesaid ;  that  all  the  directors  of  the  company  were 
resident  within  the  jurisdiction  of  the  Court,  and  that 
unless  he  could  issue  execution  against  the  person  or 
property  of  the  directors  or  shareholders  or  some  one  of 
them,  there  was  no  likelihood  or  probability  that  he  would 
ever  obtain  the  amount  of  his  damages,  and  that  the  said 
judgment  would  be  wholly  unavailing. 

CresstDeUaxid  Henderson  shewed  cause. — The  defendant 
is  a  mere  nominal  party  to  the  record.  There  is  nothing 
on  the  face  of  the  declaration,  to  shew  that  he  is  a 
contracting  party.  The  declaration  states  the  promise  to 
have  been  made  by  the  company,  and  the  breach  alleged 
is  non-payment  by  the  company,  and  it  does  not  appear 
that  the  defendant  was  a  director  either  at  the  time  of  the 
making,  or  of  the  breach  of  promise.  There  then  is  nothing 
to  shew  that  the  defendant  was  ever  liable  at  common  law 
to  pay  any  portion  of  the  damages.  The  statute  gives  the 
power  to  sue  any  director  only  as  a  nominal  party ;  the  de- 
fendant therefore  could  not  plead  in  abatement  the  non- 
joinder of  other  parties,  nor  could  he  plead  any  matter  in 
discharge  of  his  personal  liability.  If  the  defendant  had  been 
sued  at  common  law,  he  might  have  had  many  grounds  of 
defence;  he  might  have  shewn  that  he  was  not  a  member 
of  the  company  at  the  time  the  contract  was  made,  or  he 
might  have  pleaded  bankruptcy  or  a  release ;  but  if  this 
application  is  to  prevail,  the  plaintiff,  who  has  had  the 
advantage  of  a  statutory  mode  of  suing,  will  have  the 
benefit  of  a  common  law  execution,  which  the  defendant 
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could  have  no  means  of  resisting.  The  affidavit,  upon 
whicli»  the  rule  was  obtained,  clearly  shews  that  the  action 
was  brought  against  the  company,  and  not  against 
the  defendant  individually.  The  16th  section  of  the 
4  &  5  Wm.  4,  c  69  (a),  enacts,  that  leases  and  contracts 
entered  into  by  the  directors,  shall  express  that  they  are 
not  for  their  individual  benefit,  and  it  expressly  provides, 
that  the  directors  who  shall  execute  any  lease,  contract  or 
agreement,  shall  in  no  case  be  personally  responsible  to 
any  party  for  the  damages  sustained  by  such  party,  by 
reason  of  a  breach  on  the  part  of  the  company  of  any 
covenant,  proviso,  undertaking,  matter,  or  thing  in  any  such 
lease,  contract  or  agreement,  but  that  it  shall  be  lawful  for 
the  party  entitled  to  take  out  execution,  and  levy  the 
amount  of  damages  and  costs  upon  the  reserved  fund. 


1838. 


Harbison 

V, 
PiMMINf. 


(s)  4  &  5  Wm.  4,  c.  69,  s.  16. 
And  be  it  foxther  enacted,  that  in 
cffoy  lease,  contract,  or  aip^ee- 
meat  which  shaU  be  made  by  any 
three  or  more  of  the  directors  of 
the  said  company,  pursuant  to 
the  proTisionB  of  this  act,  shall  be 
expressed  that  such  lease,  con> 
trad,  or  agreement  is  made  and 
entered  into  by  such  directors  as 
directors  of  the  said  company, 
and  for  the  benefit  of  the  whole 
of  the  said  company  exclusively, 
and  not  for  their  individual  or 
other  benefit  or  advantage ;  and 
in  case  it  shall  be  necessary  to 
put  any  such  lease,  contract,  or 
agreement  in  suit,  either  at  law 
or  in  equity,  then  and  in  every 
such  case  it  shall  and  may  be 
lawful  for  the  party  so  putting 
tndi  lease,  contract,  or  agreement 
in  suit  to  make  the  managing 
director  or  any  one  of  the  directors 
of  the  said  company  for  the  time 
bang  the  sole  plaintiff  or  defend- 
iBt,  as  the  case  may  be,  in  the 


said  suit,  although  such  managing 
director  or  directors  may  not  be  a 
party  to  such  lease,  contract,  or 
agreement ;  provided  always, 
nevertheless,  that  no  suit  shaU 
abate  by  reason  of  the  death, 
resignation,  or  disqualification 
of  such  managing  director  or 
directors;  and  provided  always, 
that  such  managing  director 
and  the  said  directors  who 
shall  so  as  aforesaid  make  or 
execute  any  lease,  contract,  or 
agreement  shall  in  no  case  be 
personally  responsible  to  any 
party  for  the  damage  sustained 
by  such  party  by  reason  of  a 
breach  on  the  part  of  the  said 
company  of  any  covenant  pro- 
mise, imdertaking,  matter  or 
thing  in  any  such  lease,  contract, 
or  agreement,  but  it  shall  and 
may  be  lawful  for  the  party 
entitled  to  take  out  execution  for 
and  in  respect  of  any  judgment 
obtained  against  such  managing 
director  or  any  such  director  as 
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o. 
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and  all  other  property  whatsoever  belonging  to  the 
company.  It  will  perhaps  be  said  that  this  section  applies 
only  to  written  contracts,  but  it  would  be  strange  that  a 
party  who  signs  a  written  contract  is  not  to  be  personally 
responsible,  yet  if  he  contracts  by  parol,  and  on  behalf  of 
the  company,  he  is  to  be  personally  Uable.  That  section 
clearly  shews  that  it  was  intended  that  persons,  contracting 
with  the  company,  should  look  for  payment  to  the  fiind 
provided  by  the  20th  section  (a),  and  not  to  the  directors. 
The  1  Vict  c  88,  was  passed  for  amending  and  enlarging 
the  provisions  of  the  4  &  5  Wm.  4,  c.  69,  and  by  the 


aforesaid,  and  levy  the  amount  of 
his,  her,  or  their  damages  and 
costs  upon  the  reserved  fund 
hereinafter  provided,  and  all  other 
property  whatsoever  belonging  to 
the  said  company. 

(ff)  4  &  5  Wm.  4,  c.  69,  s.  20. 
And  be  it  further  enacted,  that 
within  six  calendar  months  after 
the  passing  of  this  act  the 
directors  of  the  said  company 
shall  invest  in  some  or  one  of  the 
public  parliamentary  funds  of 
Great  Britain  or  Irdand  the  full 
sum  of  five  thousand  pounds, 
part  of  the  said  capital  or  joint 
stock,  in  the  names  of  the  mana- 
ging director  and  one  or  more 
directors  of  the  company ;  "  that 
the  said  sum  of  five  thousand 
pounds  shall  not  be  sold  out  or 
transferred  until  the  fund  to 
answer  contingencies  hereinafter 
directed  to  be  created  shall 
amount  to  the  full  sum  of  ten 
thousand  pounds:  Provided  al- 
ways, that  the  directors  of  the 
said  company  may  from  time  to 
time  vary  the  funds  in  which  the 
said  sum  of  five  thousand  pounds 
or  any  part  thereof  may  for  the 
time  being  be  invested  for  any 


other  fund  or  funds  of  the  nature 
aforesaid;  Provided  also, that  the 
said  directors  shall  be  empowered 
to  apply  the  said  sum  of  five 
thousand  pounds  or  any  part 
thereof  in  or  towards  payment  of 
any  debt  or  debts  which  may  be 
due  or  owing  from  and  by  the 
said  company;  Provided  also, 
that  the  said  directors  shall  and 
they  are  hereby  required,  so  often 
as  the  same  sum  of  Awe  thousand 
pounds  shall  be  diminished  for  or 
on  account  of  any  such  debt  or 
debts,  forthwith  to  invest  as 
aforesaid,  and  to  be  held,  applied 
and  disposed  as  aforesaid,  a  sum 
equal  to  the  amount  which  shall 
or  may  be  taken  therefrom,  so  as 
to  keep  a  dear  fund  of  five 
thousand  pounds  at  the  least  to 
answer  any  sudi  debt  or  debts  as 
aforesaid  until  the  said  fund  to 
answer  contingendes  shall  a- 
mount  to  the  said  sum  of  ten 
thousand  pounds,  and  that  the 
dividends  of  the  said  funds 
during  the  continuance  of  such 
investments  shall  be  applied  as 
the  general  income  of  the 
company  shall  be  applicable. 
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8th  section  (a),  after  reciting,  that  doubts  had  arisen  as  to        1838. 
the  manner  in  which  execution  ousht  to  be  levied  upon     Vt^^'^      ' 

^  *^  Harrison 

judgments  recovered  against  the  said  company,  or  the  t>, 

directors  thereof,  it  declares,  that  it  shall  be  lawful  for  any 
person  entitled  to  take  out  execution  in  respect  of  any 
judgment  obtained  against  a  director  as  a  nominal  defend- 
ant, to  levy  the  amount  of  damages  and  costs  upon  the  re- 
served fund.  As  the  plaintiff  has  availed  himself  of  the 
statutory  mode  of  suing,  he  must  obtain  his  execution  in 
the  mode  pointed  out  by  the  statute.  It  is  an  established 
role,  that  where  a  judgment  is  such  as  would  not  ordinarily 
be  warranted  by  the  previous  proceedings  on  the  record, 
the  proper  course  is  to  enter  a  suggestion  on  the  roll ;  so 
that  the  party  to  be  affected  may  demur,  if  the  plaintiff 
does  not  set  forth  facts  to4)ring  the  case  within  the  act  of 
parKament,  or  that  he  may  traverse  those  facts,  if  un- 
true; Barilett  v.  Pentland{b).  The  present  defendant 
is  no  party  to  the  record.  In  Wormwell  v.  Hailstone  (c), 
where  an  action  was  brought  against  the  clerk  of  the  trus- 
tees of  a  turnpike  road,  under  a  statute  which  permitted 
the  trustees  to  sue  and  be  sued  in  the  name  of  such  clerk,  a 
verdict  having  passed  for  the  plaintiff,  he  sued  out  execu- 
tion against  the  goods  of  the  clerk,  and  it  was  held  that 
execution  could  not  issue  against  that  individual  person- 
ally; but  Tindali  C.  J.,  in  delivering  judgment,  said  there 
was  no  doubt  that  the  funds  of  the   trustees   could  be 

(a)  1  Vict.  c.  88,  8.   8.    And  of  any  judgment  already  obtained 

whereas  doubts  have  arisen  as  to  or  hereafter  to  be  obtained  against 

the  manner  in  which  execution  any  managing  director,  or  any 

ought  to  be  levied  upon  judg.  other     director    as     a    nominal 

meotd  recovered  against  the  said  defendant  for  or  on  behalf  of  the 

company  or  the  directors  thereof,  said  company,  to  levy  the  amount 

according  to  the  provisions  of  the  of  his,  her,  or  their  damages  and 

said  act,  and  it  is  expedient  to  costs  upon  the  reserved  fund  of 

remove  such  doubts ;  be  it  there-  the  said  company,  and  all  other 

fore  declared  and  enacted.  That  property  whatsoever  belonging  to 

it  shall  and  maybe  lawful  for  any  the  said  company, 
person  or  persons  entitled  to  take  {b)  1  B.  &  Add.  704. 

oat  execution  for  and  in  respect  (c)  G  Bing.  66S. 
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1838.        made  answerable  for  the  amount  ascertained  in  the  action, 
Harrison      ©''her  by  a  mandamus  or  a  bill  in  equity.     As  the  plain- 

„    ^'  tiff  has  availed  himself  of  the  statutory  mode  of  sutnir* 

P1MMIN8.  ,  ^  "^  ° 

he  must  take  it  with  all  its  incidents. 

The  Attorney  General  and  Bayley  in  support  of  the 
rule. — The  company  possess  no  property  upon  which  exe- 
cution can  be  levied,  but  the  directors  are  all  within  the 
jurisdiction  of  the  Court ;  and  unless,  then,  there  is  some- 
thing in  the  act  to  limit  their  liability,  it  is  submitted  that 
each  is  liable  in  solido.  By  law,  an  execution  creditor  of 
a  partnership  firm  may  take  out  execution,  either  against 
the  joint  property  of  all  the  partners  or  the  separate  pro- 
perty of  each  individual  partner.  The  burthen  of  shewing 
the  exemption  rests  upon  those  who  claun  it.  There  is 
nothing  in  the  act  to  exempt  the  separate  property  of 
each  individual  partner  from  liability  for  the  partnership 
debts.  The  1st  section  of  the  4  &  5  Wm.  4,  c.  69,  creates 
a  joint  stock  company,  but  that  is  subject  to  all  the  rights 
and  liabilities  of  a  common  partnership.  Then  it  is  said, 
that  as  the  plaintiff  has  availed  himself  of  the  provisions 
of  the  3d  section,  he  is  deprived  of  his  common  law  right ; 
but  that  section  only  enables  him  to  sue  an  individual 
partner,  which  he  could  not  have  done  at  common  law. 
It  is  the  same  as  if  the  action  had  been  brought  nominatim 
against  all  the  shareholders.  If  Pimmins  were  not  men- 
tioned by  name,  it  might  perhaps  be  necessary  to  enter  a 
suggestion  on  the  record.  It  is  conceded  that  the  16th 
section,  in  some  measure,  limits  the  responsibility  of  the 
directors ;  but  that  applies  only  to  leases  and  written  con- 
tracts. The  20th  section,  respecting  the  guarantee  fund, 
shews  that  the  law  contemplated  an  individual  responsi- 
bility, and  the  judgment  must  be  considered  as  obtained 
against  each  of  the  shareholders.  If  the  question  had 
depended  upon  the  first  act  alone,  it  is  submitted  that 
there  could  be  little  doubt  of  the  defendant's  liability. 
The  question  then  is,  whether  the  second  statute  has  in 


PiMMINS. 
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any  respect  limited  it  ?  The  8th  section  is  merely  direc-  1838. 
tory ;  it  does  not  deprive  a  judgment  creditor  of  any  right  Harrison 
which  he  before  possessed.  Tiiese  acts  of  parliament 
are  bargains  between  the  adventurers  and  the  public^  and 
should  receive  a  rigid  construction.  It  was  not  necessary 
that  the  act  should  contain  any  express  declaration  that 
each  partner  should  be  personally  liable,  because  he  would 
be  so  by  law,  unless  there  was  some  enactment  to  the  con- 
trary. Barilett  v.  Pentland  is  distinguishable ;  since  there, 
execution  was  taken  out  against  a  person  who  was  not  a 
party  to  the  record,  and  without  the  entry  of  a  suggestion, 
he  could  have  oo  opportunity  of  shewing  that  he  was  not 
a  partner.  Wormwell  v.  Hailstone  does  not  apply ;  there 
execution  was  sued  out  against  the  goods  of  a  person  who 
was  not  a  party  to  the  contract.  In  Rex  v.  Tlie  St.  Ka» 
tkerineDoci  Company  (a),  the  action  was  brought  against 
the  treasurer  of  the  company,  and  the  cause  was  referred 
to  an  arbitrator,  who  awarded,  that  the  defendant,  as  such 
treasurer,  should  pay  a  certain  sum  of  money  ;  and  it  was 
held,  that  a  mandamus  would  lie,  commanding  them  to  pay 
die  sums  awarded.  In  the  act  incorporating  that  com- 
pany, there  was  an  express  provision,  that  the  treasurer 
should  not  be  personally  liable.  The  intention  of  the 
legislature  may  be  inferred  from  9  Geo.  4,  c.  91,  s.  2, 
which  enacts,  that  members  of  corporations  incorporated 
by  charter  shall  be  individually  Uable  (6). 

Cur.  adv.  vult. 

Parke,  B. — In  this  case,  a  verdict  had  been  recovered 
by  the  plaintiff  against  the  defendant,  as  nominal  defend- 
ant on  behalf  of  the  West  Cork  Mining  Company,  and 
an  application  was  made  to  the  Court  for  a  rule  that  the 
defendant  should  pay  the  amount  recovered,  or  that  the 
pkintiff  should  be  at  liberty  to  issue  execution  for  that 

(a)  4  B.  &  Adol.  361.  (b)  See  1  Vict.  c.  73. 

D  2 
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amount  against  the  defendant.    It  would  be  sufScient,  in 
order  to  dispose  of  this  application,  to  say,  that  the  Court 
».  can  not  grant  any  rule  to  pay  money,  which  they  are  not 

prepared  to  enforce  by  attachment,  in  case  of  disobedience; 
and  that,  if  the  plaintiff  is  entitled  to  issue  execution 
against  the  defendant,  he  may  do  so  without  the  leave  of 
the  Court.  But  we  are  not  disposed  to  discharge  the 
rule  on  this  ground,  and  we  have  lieen  anxious  to  give 
the  question  full  consideration,  and  to  afford  the  plain- 
tiff a  remedy  upon  his  judgment  by  some  modification 
of  the  rule,  if,  upon  the  construction  of  the  act  of  par- 
liament, establishing  the  company,  we  are  enabled  to  do 
so.  We  think,  however,  that  the  defendant  can  in  no 
way  be  made  personally  liable,  and  the  rule  must  therefore 
be  discharged. 

The  4th  &  5th  of  Wm.  4,  c.  69,  s.  3,  provides  for 
actions  against  the  company.  It  is  as  follows :  "  That  all 
actions,  suits,  or  proceedings,  whether  at  law  or  in  equity, 
or  otherwise,  to  be  commenced,  instituted,  and  prosecuted 
or  carried  on  by  or  on  behalf  of  the  said  company  against 
any  person  or  persons,  body  or  bodies  politic  or  corpo- 
rate, whether  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  is,  or  are,  or  shall  then  be  a  member 
or  members  of  the  said  company  or  not,  shall,  and  law- 
fully may  be  commenced,  instituted,  and  prosecuted  or 
carried  on  in  the  name  of  the  person  who  shall  be  for  the 
time  being  the  managing  director  of  the  said  company,  or 
in  the  name  of  any  one  director  for  the  time  being  of  the 
said  company,  as  a  nominal  plaintiff  or  party  proceeding 
for  and  on  behalf  of  the  company.  And  that  all  actions, 
suits,  and  proceedings,  whether  at  law  or  in  equity,  or 
otherwise,  to  be  commenced,  instituted,  and  prosecuted,  or 
carried  on  against  the  said  company,  by  or  on  behalf  of 
any  person  or  persons,  body  or  bodies  politic  or  corpo- 
rate, whether  such  person  or  persons,  body  or  bodies 
politic  or  corporate,  is,  or  are,  or  shall  then  be  a  member 
or  members  of  the  said  company  or  not,  shall,  and  law- 
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fully  may  be  commeneedy  instituted,  and  prosecuted  or        1838. 
carried  on  against  the  person  who  shall  be  for  the  time     ^T'^      ' 

,  ,  ,  .  Harrison 

being  such  managing  director,  or  against  any  one  director  «• 

for  the  time  being  of  the  said  company,  as  the  nominal 
defendant  or  party  proceeded  against  for  or  on  behalf  of 
the  said  company.'* 

Upon  this  section  alone  it  would  seem  that  the  director 
for  the  time  being,  who  should  be  selected  as  a  defendant, 
oould  not  be  made  personally  responsible.  He  is  a  nominal 
defendant  only,  he  continues  so,  though  he  should  resign, 
be  removed,  or  disqualified,  and  so  be  totally  disconnected 
with  the  company,  his  name  would  still  be  used,  though  he 
should  die ;  and  as  the  action  is  to  be  brought  against  a 
director,  at  the  time  the  suit  is  instituted,  he  may  be  a 
person  who  was  a  perfect  stranger  to  the  company  when 
the  cause  of  action  accrued.  We  cannot  suppose,  there- 
fore, that  the  legislature  meant  such  a  defendant  to  be 
personally  liable.  But  it  would  be  very  unjust  if  they  had 
not  provided  some  remedy  ;  they  might  have  enacted,  that 
after  a  recovery  against  a  nominal  party,  each  of  the  part- 
ners, at  the  time  the  cause  of  action  arose,  should  be 
individually  liable;  a  remedy  which  was  given  by  the 
statute  establishing  the  St.  Patrick's  Insurance  Company, 
upon  which  the  question  arose  in  the  case  of  Bart/.eit  v. 
Peniland  (a) ;  or  they  might  have  enacted,  that  each  part- 
ner, at  the  time  the  action  was  brought,  should  be  respon- 
sible ;  which  would  be  a  strong  measure,  but  which  was, 
nevertheless,  enacted  by  the  same  statute.  But  the  act  of 
parliament  gives  no  such  remedy.  It  does,  however, 
provide,  by  the  16th  section  (explained  by  the  subsequent 
statute,  1  Vict.  c.  88,  s.  8),  that  it  shall  be  lawful  for  one 
who  has  recovered  judgment  against  a  nominal  defendant 
to  levy  the  amount  on  the  reserved  fund,  or  on  any  other 
property  of  the  company,  and  the  remedy  which  is  thus 
provided  is  one  of  a  different  character  to  that  which  the 

(a)  1  B.  &  Adol.  705. 
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Hareuson 

V, 
PiMMINS. 


creditor  would  have  had  at  common  law,  if  he  had  sued 
the  whole  of  the  partners,  for  he  could  only  have  taken 
the  joint  or  several  property  of  those  who  were  partners 
at  the  time  of  the  contract ;  but  this  act  enables  him  to 
take  all  the  joint  property  of  the  partners  at  the  time  of 
the  execution  executed,  whether  they  were  partners  or 
not  at  the  time  of  the  contract. 

The  effect  of  the  provisions  in  both  acts  is  to  make  the 
company  a  quasi  corporation,  with  the  privilege  to  sue 
and  be  sued  by  a  mere  name,  with  an  exemption  of  per- 
sonal liability  on  the  part  of  its  members,  and  a  liability  of 
all  joint-stock  property,  whenever  acquired. 

We  therefore  think  that  the  defendant  cannot  be  made, 
in  any  way,  personally  responsible,  and  the  rule  must  be 
discharged. 


Rule  discharged. 


A  sheriff  is 
bound  to  keep 
prisoners  in  his 
custody  after 
the  return  of 
mesne  process. 


Williams  v,  Mostyn. 

vyASE  against  the  Sheriff  of  Flintshire,  for  an  escape. 
The  declaration  stated  that  the  defendant,  on  the  7th 
September,  1837,  arrested  one  Langford,  under  and  by 
le  process,   virtue  of  a  writ  of  capias,  indorsed  for  47/.,  in  an  action 
a?e  c^ha^b^  "P^"  promises  at  the  suit  of  the  plaintiff.    Yet  the  defend- 
execution,  in      ant,  not  regarding  his  duty,  but  intending  to  injure  the 

arctA  custodid         i   .     ./*»  i  ,   ,  .    .  ,  .        . 

in  his  gaol.  plaintin,  and  to  delay  and  injure  him  in  and  from  the 
where^ party,  recovery  of  his  debt,  afterwards,  and  after  the  time  when 
beine  arrested,    jj^g  ^^[^  yf^\^  ousht  to  have  been  returned  by  the  defend- 

continuod  m  °       ^  .... 

the  custody  of  ant,  and  after  the  time  for  putting  in  special  bail  for  the 
after  the  e'xpi-     said  Langford,  as  in  the  said  writ  mentioned,  had  expired 

ration  of  the 

time  for  putting 

in  bail,  went  in  charge  of  a  sheritF's  officer  to  the  court  of  a  revising  barrister : — Heid,  that  this 

was  an  escape. 

But  in  the  case  of  an  escape  on  mesne  prucc&s,  iiu  action  can  be  maintained,  unless  the  plaintiff 
can  prove  some  damage. 


MOSTYN. 
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— to  wit,  on  the   10th  day  of  October,  in  the  year  afore-        1838. 
said,  without  the  leave  and  Ucense,  and  against  the  will  of    ^^ir^^^^~~^ 
the  plaintin,  and  without  any  special  bail  having  been  put  v. 

in  for  the  said  Langford,  as  required  by  the  said  writ, 
voluntarily  suffered  and  permitted  the  said  Langford  to 
escape  and  go  at  large,  wheresoever  he  would,  out  of 
the  custody  of  the  defendant ;  the  said  debt,  for  which 
the  said  Langford  was  arrested  as  aforesaid,  and  every 
part  thereof  then,  and  still  being  wholly  unpaid,  to  the 
plaintiff^;  and  the  plaintiff*  in  fact  says,  that  the  said  Lang- 
ford did  not  cause  special  bail  to  be  put  in  for  him  in  the 
said  action,  or  otherwise  obey  the  said  writ,  according  to 
the  exigency  thereof,  but  therein  wholly  failed  and  made 
default,  whereby  the  plaintiff*  has  been,  and  is  greatly 
injured,  and  delayed  in  the  recovery  of  his  aforesaid  debt, 
and  is  likely  to  lose  the  same,  and  thereby  also  the 
plaintiff^  hath  lost,  and  has  been  deprived  of  the  means  of 
recovering  his  debt,  costs,  and  charges,  by  him  paid,  laid 
out,  and  expended,  in  and  about  the  suit  so  commenced 
and  prosecuted  against  the  said  Langford,  amounting 
together  to  a  large  sum  of  money — to  wit,  the  sum  of  200/. 
To  the  damage  of  the  plaintiff*  of  200/L 

Plea. — Not  guilty. 

At  the  trial  before  Atderson,  B.,  at  the  Middlesex  Sit- 
tings in  last  Hilary  Term,  it  appeared,  that  a  writ  of 
capias  ad  respondendum  had  been  sued  out  by  the  plaintiff 
against  one  Langford,  for  a  debt  of  47/.,  under  which,  he 
was  arrested  on  the  7th  September,  and  lodged  in  the 
gaol  at  Flint.  The  writ  was  returnable  immediately  on 
the  execution  thereof.  Langford,  previously  to  his  arrest, 
had  been  employed  in  serving  notices  of  objection  under 
the  Reform  Act,  and  his  evidence  being  required  before 
the  revising  barrister,  who  was  then  holding  his  court  for 
the  revision  of  the  list  of  electors  at  Mold,  an  authority 
was  given  by  the  under-sheriff* to  the  gaoler,  under  whicli 
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Langford  was  taken  to  Mold,  and  there  kept  during  the 
3rd  and  4th  October,  after  which,  he  was  again  brought 
,    »»•  back  to  the  gaol  at  Flint.     On  the  12th  December,  Lang- 

ford  was  discharged  under  the  Insolvent  Act,  no  steps  in  the 
action  having,  in  the  mean  time,  been  taken.  It  was  admit- 
ted, that  no  actual  damage  had  been  sustained.  On  the  part 
of  the  defendant  it  was  contended,  that  these  circumstances 
did  not  constitute  an  escape,  and  even  if  they  did,  that  the 
plaintiffhad  no  right  of  action,  as  he  had  sustained  no  da- 
mage. His  lordship,  however,  thought  that  this  was  an  es- 
cape, and  that  the  law  would  presume  a  damage.  A  verdict 
was  entered  for  the  plaintiff,  with  1*.  damages,  with  liberty 
to  move  to  enter  a  nonsuit. 

JerviSy  having  in  Hilary  Term  obtained  a  rule  nisi 
accordingly,  Wightman  shewed  cause.  The  authorities 
relating  to  what  shall  be  deemed  an  escape,  are  collected  in 
Bac.  Abr.,  '^  Escape  in  Civil  Cases,^  B.  ^  D.  This  being  an 
escape  after  the  return  of  the  writ,  stands  upon  the  same 
footing  as  an  escape  by  a  party  in  custody  on  final  process. 
In  the  latter  case,  the  sheriiT  is  bound  to  keep  the  defend- 
ant in  salva  et  arcta  custodia,  and  the  letting  him  go 
abroad,  though  for  ever  so  short  a  time,  amounts  to  an 
escape.  Plow.  86 ;  3  Co.  44 ;  2  Inst.  381 ;  Cro.  Car.  466. 
But,  where  the  defendant  is  in  custody  on  mesne  process, 
the  sheriff  or  gaoler  may  permit  the  prisoner  to  go  at  large, 
provided  he  has  him  at  the  return  of  the  writ,  Atkinson  v. 
Matteson{a)\  Hawkins  v.  Plomers{b);  Lewis  v.  Morland{c)\ 
and  therefore,  in  actions  for  escape  on  mesne  process  it 
was  necessary  to  aver  that  the  sheriff  ad  largum  ire  per- 
misit  et  non  comperuit  ad  diem.  This  distinction  arises 
out  of  the  nature  of  the  writs,  the  one  being  to  compel  an 
appearance  at  a  particular  day,  the  other  to  obtain  satis- 
faction of  the  debt.     The  plaintiff  is  not  prejudiced  by  the 


(a)  2  T  R.  172.  (6)  2  W.  Bl.  1048. 

(c)  2  B.  &  Aid.  56. 
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defendant  being  suffered  to  go  at  large  in  the  interim,  as        1838. 
during  that  time  no  step  could  be  taken :  but  after  the  day,     williamb 
he  is  entitled  to  call  upon  him  at  any  moment.    Planck  ▼,       ,    ^ 
Anderson  (a)  may,  perhaps,  be  cited  on  the  other  side,  but 
that  case  has  no  application,  for  there,  it  could  hardly  be 
said  that  there  was  an  escape.     Under  the  circumstances 
of  this  case,  the  defendant  would  not  have  been  allowed 
to  put  in  bail  after  the  commencement  of  this  action. 
Fuller  ▼.  Prest  (b). 

Secondly. — As  the  sheriff  committed  a  breach  of  duty 
in  allowing  his  prisoner  to  go  at  large,  the  plaintiff  is 
entitled  to  recover,  although  he  has  sustained  no  actual 
damage.  In  Barker  v.  Green  (c),  it  was  held,  that 
if  there  is  a  breach  of  duty,  the  Court  will  presume 
some  damage.  That  decision  is  confirmed  by  Blofeld  v. 
Payne  (d\ 

Jervis  and  Whately  in  support  of  the  rule. — The  ques- 
tion is,  whether  the  sheriff,  after  the  return  of  the  writ, 
and  after  the  expiration  of  the  time  for  putting  in  bail,  is 
bound  to  keep,  a  prisoner  on  mesne  process  in  arcta  et 
salva  custodia?  The  old  authorities,  in  which  a  strict 
custody  is  enjoined,  are  not  applicable  to  a  case  like  the 
present,  but  only  to  a  custody  on  final  process.  Platfs 
case  (tf).  Roll.  Abr.^  "  Escape ^^^  pi.  806 ;  Termes  de  la  Ley, 
"Escape;"  Vin.  Ab.,  *' Escape  "  For  it  appears  from 
Boytons  case  (J),  that  a  sheriff  may  keep  those  who  arc 
in  execution  in  fetters  and  irons.  {Parke,  B. — The  reso- 
lution of  the  judges  in  Cro.  Car.  466,  requiring  prisoners 
to  be  kept  in  salva  et  arcta  custodia,  may  apply  to  mesne, 
as  well  as  to  final  process.]  There  is  no  authority  to  shew 
that  a  sheriff  is  bound  to  keep  a  prisoner  on  mesne  pro- 
cess, as  strictly  as  a  prisoner  on  final  process.  The  case 
might  have  been  different,  if  the  sheriff  had  allowed  him 

(a)  5  T.  R.  37.  (rf)  4  B.  &  Adol.  410. 

(b)  7  T.  R.  109.  (<?)  Plow.  35. 

(c)  2  Bing.  317;  9  Moo.  584.  (/)  3  Rep.  44. 
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1838.  to  depart  into  another  county,  even  in  the  custody  of  an 
Williams  officer ;  or  if  the  liberty  had  been  granted  for  the  ease  of 
the  prisoner,  or  in  respect  of  his  business  in  the  same 
county.  Besides,  the  sheriff  should  have  been  ruled  to 
return  the  writ  before  the  action  was  commenced.  It 
may  be  inferred  from  the  judgment  of  Abbott,  C.  J.y 
in  Lewis  v.  Morland,  that  no  action  can  be  maintained, 
unless  actual  damage  is  proved.  In  Brown  v.  Jarvis  {a). 
Lord  Abinger,  C.  B.,  intimated  the  same  opinion.  It  is 
true,  that  in  some  instances  actions  may  be  maintained 
where  the  party  has  sustained  no  actual  damage;  for 
example,  in  the  case  of  words  actionable  per  se,  or 
where  a  right  of  common  has  been  invaded;  but  in 
the  former  case  the  law  implies  a  damage,  and  in  the 
latter  the  mere  assertion  of  a  right  is  an  injury  to  the 
owner,  since  a  repetition  of  it  may  at  length  become  evi- 
dence to  establish  the  right.  In  Planck  v.  Anderson^ 
BuUer,  J.,  draws  a  distinction  between  an  escape  on  mesne 
process  and  in  execution,  as  to  the  necessity  of  proving 
actual  damage.  Marxetti  v.  Williams  (b)  was,  in  fact, 
founded  on  a  contract;  and  the  judgment  of  the  Court 
proceeded  on  the  ground,  that  the  plaintiff  was  not  to  be 
deprived  of  his  right  by  the  mere  alteration  of  the  form 
of  action.  Scott  v.  Henley  (c)  establishes  that,  in  an  action 
for  an  escape  on  mesne  process,  the  plaintiff  can  only 
recover  against  the  sheriff  such  damages  as  he  has  actu- 
ally sustained.  Barker  v.  Green  can  hardly  be  considered 
any  authority ;  and  it  is  remarkable,  that  the  previous  case 
of  Planck  v.  Anderson  is  not  cited  in  it. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  delivered  in  this  term  by 

Parke,  B. — In  this  case  an  action  was  brought  against 

(a)  Ante,  Vol.  5,  p.  281.  C^)  1  B.  &  Adol.  416. 

(c)  1  M.  Si  Rob.  227. 
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the  sheriff  for  an  escape,  to  which  there  was  a  plea  of       1838. 

not  guilty.     It  was  tried  before  my  brother  Alderson.     ^^^y7^ 

The  facts  appeared  to  be,  that  the  plaintiff  issued  a  writ  v. 

of  capias  against  Langford,  returnable  on  the  execution 

thereof.     On  the  5th  September,  Langford  was  arrested, 

and  bail  above  was  not  put  in  in  due  time.     Langford 

continued  in  the  custody  of  the  sheriff;  but,  on  the  3d  of 

October,  was  out  of  the  county  gaol,  attending  the  court 

of  a  revising  barrister,  in  the  charge  of  a  sheriff's  officer. 

This  was  the  escape  relied  upon.     It  did  not  appear  that 

the  plaintiff  had  issued  a  habeas  corpus  to  bring  up  the 

body  of  the  defendant,  in  order  to  charge  him  with  a 

declaration,  nor  that  he  had  been  prevented  from  declar- 

^g  against  him  in  the  custody  of  the  sheriff;  and  the 

jury  negatived  all  actual  damage.     The  learned  Judge 

directed  a  verdict  for  the  plaintiff,  with  nominal  damages, 

and  certified  to  deprive  the  plaintiff  of  costs,  but  reserved 

liberty  to  move  to  enter  a  nonsuit.     A  rule  to  shew  cause 

was  granted,  and  two  questions  were  very  fully  discussed 

on  the  argument.     The  first  was,  whether  the  sheriff  was 

bound  to  keep  prisoners  in  his  custody  after  the  return  of 

mesne  process,  and  before  they  are  charged  in  execution, 

in  arcta  custodia,  in  his  gaol  ?     The  second  question  was, 

whether  the  plaintiff  could  maintain  this  action,  unless  he 

had  sustained  actual  damage  ? 

That  a  debtor  in  execution  must  be  kept  in  prison,  and 
not  allowed  to  go  out,  though  with  a  keeper,  is  a  matter 
beyond  doubt,  although  it  was  slightly  questioned  at  the  bar; 
and  the  authorities  in  Plowd.  36;  Balden  v.  Temple  {a); 
Smalfs  case{b);  DaUon,  561;  Boy  ton's  case{c);  Roll. 
Abr.  806,  are  distinct  upon  this  point.  And  we  think  that 
the  law  is  the  same,  in  the  case  of  defendants  in  custody 
of  the  sheriff,  after  the  return  of  the  writ  of  capias  ad 
respondendum,  and  before  they  are  charged  in  execution. 

(fl)  Hob.  202.  (6)  2  Bui.  148. 

(c)  3  Coke,  44,  a. 
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It  is  clear  that  it  is  so  with  respect  to  those  in  the  custody 
of  the  Marshal  or  Warden  of  the  Fleet,  by  the  resolution 
of  the  Judges  in  Cro.  Car.  466,  and  by  the  express  pro- 
visions of  the  statute  8  &  9  Wm.  S,  c,  27.  With  respect 
to  the  sheriff,  it  is  laid  down  to  be  his  duty  to  carry 
his  prisoner  to  the  county  gaol,  by  BuUer,  J.,  in  the 
case  of  Planck  v.  Anderson,  and  that  he  ought  to  do  it 
at  the  return  of  the  writ ;  but  that  is  subject,  of  course, 
to  the  qualification  introduced  by  the  Lords'  Act,  32  Greo. 
S,  c.  28,  that  a  prisoner  is  not  to  be  carried  there  until 
after  twenty-four  hours  from  his  arrest.  The  statute, 
4  &  5  Wm.  &  Mary,  c.  21,  by  its  recital,  shews  that  it 
was  the  practice,  before  the  passing  of  the  act,  that  pri- 
soners, after  the  return  of  the  writ,  should  be  in  gaol ; 
and  its  enactments  provide  for  the  delivery  of  a  declara- 
tion to  the  gaoler  or  keeper  of  the  prison,  and  not  to  any 
one  else ;  thereby  proving  that  the  prisoner  ought  to  be 
kept  in  prison  after  the  return  of  the  writ.  We  think, 
therefore,  that  the  sheriff  was  wrong  in  permitting  the 
prisoner  to  be  out  of  the  limits  of  the  gaol. 

The  second  question  then  arises,  whether  the  fact  of 
the  prisoner  being  out  of  gaol,  though  with  a  sheriff's 
officer,  is  actionable,  without  proof  of  some  damage. 
If  the  prisoner  is  in  execution,  there  is  no  question  about 
it ;  for  it  is  clear  that  the  creditor,  ''  when  he  is  ascer- 
tained to  be  such  by  a  judgment,  and  he  has  charged  the 
debtor  in  execution,  has  a  right  to  the  body  of  his  debtor 
every  hour  till  the  debt  is  paid."  (a)  He  has  a  right  to 
have  the  body  in  gaol;  and  the  escape  of  a  debtor,  for 
ever  so  short  a  time,  is  necessarily  a  damage  to  him,  and 
the  action  for  an  escape  lies.  Lord  Holt  says,  in  Ashley 
v.  White  (6),  "  every  injury  to  a  right  imports  a  damage 
in  the  nature  of  it,  though  there  be  no  pecuniary  loss.** 
But  the  question  upon  which  we  have  entertained  some 


(dS  Per  Duller,   J.,    5  T.  R.  (6)  2  Ld.  Raym.   966,   p.  14, 

40.  New  Edit. 
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doubt  is,  whether  the  plaintifl^  before  judgment,  can  main-        1838. 
tain  such  an  action  upon  proof  of  the  escape  alone ;  and     ^^JT"*^'^""^ 
upon  this  point  the  authorities  are  apparently  conflicting.  v. 

We  think  that  the  action  is  not  maintainable.  The 
nature  of  the  sheriff's  duty,  before  the  statute  4  &  6  Wm. 
&  Mary,  c.  21,  was  to  keep  the  prisoner  in  gaol,  after  the 
return  of  the  writ,  ready  to  be  removed  at  any  time  the 
plaintiff  chose,  by  habeas  corpus,  into  the  superior  Court, 
there  to  be  charged  with  a  declaration.  Since  that  statute, 
the  nature  of  his  duty  is,  to  have  him  ready  either  to  be 
so  removed,  or  to  be  declared  against  as  in  custody  of  the 
sheriff;  and  the  right  of  the  plaintiff  b  co-relative  to  the 
duty  of  the  sheriff:  it  b  a  right  to  have  the  defendant  in 
custody,  whenever  he  chooses  to  remove  or  declare  against 
him,  in  order  that  his  suit  may  be  conducted  ¥rith  due 
expedition :  and  Mr.  Justice  Buller  states  the  nature  of 
the  sherifi*'s  duty  to  be,  that,  after  the  return  of  the  writ, 
he  must  keep  the  defendant,  at  his  peril,  in  case  the  suit  be 
delayed.  There  would,  we  think,  be  no  doubt,  that  if 
the  plaintiff  had  sued  out  his  writ  of  habeas  corpus  during 
.  the  defendant's  absence  from  prison,  and  been  prevented 
from  executing  it,  or  had  offered  to  deliver  a  copy  of  the 
declaration  during  such  absence,  and  had  been  prevented 
by  the  absence  from  doing  so,  he  would  have  had  a  right 
of  action ;  for  then  his  suit  would  have  been  delayed,  and 
delay  of  suit,  however  short,  is  necessarily  a  damage. 
The  case  of  Planck  v.  Anderson  is  not  to  be  understood  as 
laying  down  a  rule  that  any  other  damage  is  necessary,  but 
only  that  damage  to  this  extent  is ;  for  the  judgment  pro- 
ceeds upon  the  assumption  that  the  verdict  of  the  jury 
was  right,  that  there  had  been  no  delay,  though  Mr. 
Justice  Buller  intimates  it  ought  to  have  been  to  the  con- 
trary. But  if  the  plaintiff  neither  sues  out  a  writ  nor 
declares,  his  suit  is  not  delayed,  and  there  has  been  no 
impediment  to  the  exercise  of  his  right,  for  he  has  not 
chosen  to  exercise  it.  We  think,  therefore,  that  this  is  a 
case  in  which  there  has  been  no  damage  in  fact  or  in  law ; 
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and  we  adhere  to  the  authority  of  Planck  v.  Anderson^ 
rather  than  that  of  the  more  recent  case  of  Barker  v. 
Greene,  which  is  very  shortly,  and  certainly  inaccurately 
reported.  It  appeared  that  the  sheriff  had  not  the  de- 
fendant in  custody  at  the  return  of  the  writ,  but  had, 
the  day  after;  the  Judge  left  it  to  the  jury  to  say  what 
damage  the  plaintiff  had  sustained,  observing,  that  he  did 
not  see  what  possible  damage  there  could  be.  The  jury 
found  damage  to  the  amount  of  one  farthing ;  and  the 
Court  are  said  to  have  held,  that  if  there  was  a  breach  of 
duty  the  law  would  presume  damage,  and  yet  to  have  also 
held  that  the  direction  to  the  jury  was  correct,  which  on 
that  assumption  it  could  not  have  been.  This  must  be  an 
inaccuracy  in  the  report.  The  case  of  Planck  v.  Anderson 
was  not  cited,  nor  the  question  as  to  the  sheriff's  duty 
discussed;  and  we  think  we  ought  not  to  give  the  same 
weight  to  this  authority,  as  to  the  more  fully  reported  case 
of  Planck  V.  Anderson. 


Rule  absolute. 


Where  bail 
justify  for  pro- 
perty sufficient 
in  amount, 
though  not 
properly  de- 
scribed in  the 
affidavit  of  jus- 
tification, the 
plaintiff  is  not 
entitled  to  the 
costs  of  opposi- 
tion, but  IS  ex- 
cused from 
paying  them. 


Brown  v.  Ahrenfeldt. 

JJ.  UMFRE  Y  opposed  the  bail  in  this  case.  It  appeared 
that  the  property  sworn  to,  although  sufficient  in  amount, 
was  not  in  the  place  mentioned  in  the  affidavit  of  justifica- 
tion. Upon  this  objection  Humfrey  contended  that  he  was 
entitled  to  the  costs  of  opposition  under  the  rule  of  T.  T., 
1  Wm.  4,  s.  3.  He  referred  to  Hemming  v.  Blake  (a),  in 
which  Parke^  B.,  says — "  The  defendant  having  misled 
the  plaintiff  by  his  affidavit,  and  thereby  caused  him  to 
incur  the  expense  of  the  opposition,  in  which  he  has 
succeeded  so  far  as  regards  the  only  property  mentioned 
in  his  affidavit,   the  plaintiff  is  entitled  to  his  cost  of 


(a)  Ante  Vol.  1,  179. 
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opposition.*"  For  the  other  side  it  was  contended  that  the  1838. 

only  consequence  was,  that  the  plaintiff  was  excused  from  bbown 

the  costs  of  justification,  and  that  practice  was  adopted  in  ^      <'• 
the  Court  of  Common  Pleas. 

Parke,  B. — Looking  at  the  terms  of  the  rule,  it  would 
seem  that  the  only  effect  is  to  excuse  the  plaintiff*  from  the 
costs  of  justification.  It  is  fit  that  the  point  should  be 
settled,  therefore  we  will  consult  the  judges  of  the  Court 
of  Common  Pleas. 

On  a  subsequent  day, 

Parke,  B.,  said — "We  have  had  an  opportunity  of 
considering  the  case,  and  we  think  the  bail  should  not  pay 
the  costs,  but  that  such  costs  should  be  costs  in  the  cause.  I 
am  reported,  in  the  case  of  Hemming  v.  Blake,  to  have 
expressed  an  opinion  that  the  plaintiff*  was  entitled,  under 
such  circumstances,  to  the  costs  of  the  opposition,  but  I 
think  that  opinion  was  not  warranted  by  the  terms  of  the 
rule.   . 

Bail  allowed,  without  Costs. 


Price  v.  Hayman. 

In  this  case  the  rule  was  enlarged  from  Easter  Term,  and  Affidavits^wben 
it  was  ordered  that  all  affidavits  to  be  used  on  shewing  be  made  um  of 
cause  be  filed  a  week  before  the  term.     Certain  affidavits  ^l  the  opposite 

party,  tboueh 

were  accordingly  filed,  and  the  defendant  had  taken  office  the  party  miDg 

them  may  de- 
copies  of  them.  dine  to  use 

them. 

R.  V.  Richards  appeared  to  shew  cause,  and  stated 
that  he  did  not  intend  to  use  some  of  the  affidavits  so  filed. 
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if  the  Court  should,  in  that  case,  think  that  they  could 
not  be  used  by  the  other  side. 

Parke,  B. — It  seems  to  me,  that  if  one  party  thinks  fit 
to  file  affidavits,  and  the  other  takes  office  copies  of  them, 
he  is  entitled  to  use  them. 

The  Court  then  referred  to  the  officers  of  the  Court 
of  Queen's  Bench,  who  certified,  that  when  affidavits  are 
once  filed,  they  may  be  made  use  of  by  the  opposite 
party. 


Where  the  de- 
claration con- 
tains sereial 
counts,  a  set- 
off pleaded  to 
a  particular 
sum,  jtarcel  of 
the  monies  in 
the  declaration 
mentioned, 
is  sufficient, 
without  shew- 
ing to  what 
part  of  each 
particular        , 
count  the  set-off 
is  to  be  applied. 


Noel  r.  Davis. 

Assumpsit. — The  declaration  contained  a  count  for 
100/.,  for  work  and  labour :  a  second  count  for  the  same 
sum  for  money  paid ;  and  a  third  count  for  the  same  sum 
for  money  due  on  an  account  stated.  The  defendant 
pleaded,  secondly,  **  As  to  the  sum  of  27/.  13^.  4c/.  parcel  of 
the  monies  in  the  declaration  mentioned  that  the  plain- 
tiff before,  and  at  the  time  of  the  commencement  of  the 
suit,  was,  and  still  is,  indebted  to  the  defendant,  in  a  large 
sum  of  money, — to  wit,  the  sum  of  27/.  13*.  4rf.  upon  a 
certain  bill  of  exchange,  bearing  date — to  wit,  on  the  24th 
October,  1835;  heretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  made  and  drawn  by  one  E.J.  Sydney,  upon, 
and  then  accepted  by  the  plaintiff*,  whereof  the  said  E. 
J.  Sydney  requested  the  plaintiff*,  three  months  after  the 
date  thereof,  to  pay  to  his  (the  said  E.  J.  Sydney's  order), 
the  sum  of  27/.  13*.  4c/.  for  value  received,  and  which 
period  of  three  months  had  elapsed  before  the  commence- 
ment of  this  suit,  and  which  said  bill  of  exchange  the  said 
E.  J.  Sydney,  to  wit,  on  the  day  and  year  last  aforesaid, 
indorsed  and  delivered  to  the  defendant,  which  said  sum 
of  27/.  13*.  4c/.,  so  due  to  the  defendant,  as  aforesaid. 
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eqoak  the  said  sum  of  9I7L  \3s.  4fd.y  parcel,  &c.;  and        1838. 
which  said  sum  of  money,  so  due  to  the  defendant,  as     ^ 
aforesaid,  the  defendant  is  ready  and  willing,  and  hereby  v. 

offers  to  set  off,  and  allow  to  the  plaintiff  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

Verification. — Special  demurrer,  assigning  for  cause 
(amongst  others)  that  the  second  plea  does  not  sufficiently 
state  against  how  much  of  the  monies  in  each  or  either  of 
the  counts  of  the  declaration  the  set-off  is  pleaded. 

«/errtf,  in  support  of  the  demurrer. — ^This  case  resembles 
Mee  V.  Tamlinson  (a).  There  the  declaration  contained 
counts  for  work  and  labour,  for  money  paid,  and  for 
money  due  upon  an  account  stated ;  the  defendant  pleaded 
as  to  parcel  of  the  monies,  in  the  two  first  counts  mentioned, 
a  payment  in  accord  and  satisfaction,  and  the  plea  was 
held  bad  for  iA>t  shewing  to  how  much  of  the  sum  in  the  first 
county  and  to  how  much  of  the  sum  in  the  second  count 
it  was  pleaded.  Here  the  defendant  has  pleaded  rather  to 
the  damages  than  the  declaration.  [Parke y  B. — He  admits 
something  to  be  due  upon  each  count,  but  does  not  say  how 
much.  If  he  had  averred  the  counts  to  be  identical,  the 
plea  would  have  been  bad.]  He  might  have  averred  that 
the  account  was  stated  in  respect  of  the  work  and  labour, 
Mee  V.  Tomlinson.  If  this  was  an  action  of  debt,  where 
the  plea  is  similar ;  from  which  count  is  the  27/.  to  be 
deducted  ?  {Parker  B. — ^The  established  form  of  a  plea  of 
tender  is  open  to  the  very  same  objection.] 

it.  V.  Richards  contr.a. — The  plea  is  pleaded  as  to  part  of 
all  the  sums  in  the  declaration  mentioned.  It  falls  within  the 
rule  of  a  plea  of  tender  as  to  part,  and  payment  as  to  the 
residue.  Supposing  this  to  be  the  only  plea  on  the  record, 

(a)  4  A.  &  E.  262 ;  5  Nev.  k  Man.  624. 
VOL.  VII-  E  D.  P.  C. 
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Davis. 


and  that  the  plaintiff  signed  judgment  for  the  part  unan- 
swered ;  on  executing  a  writ  of  inquiry,  he  would  have  to 
prove  something  due  on  each  count. 

Parke,  B. — The  case  of  Mee  v.  Tomlinson  was  in  part 
corrected  by  Marshall  v.  Whiteside  (a),  where  it  is  laid 
down  that  ^' where  the  plea  amounts  to  an  accord  and 
satisfaction,  it  may  be  right  to  plead  it  separately ;  but 
where  there  is  a  plea  of  payment  of  money  into  Court,  it 
need  not  be  pleaded  to  each  count,  but  may  be  pleaded 
generally  to  the  whole  declaration."  We  think  it  would 
be  extremely  inconvenient  to  tie  the  defendant  up,  to  shew 
to  what  particular  count  he  applies  his  set-off.  The 
plaintiff  may  withdraw  his  demurrer  and  reply. 

Leave  for  the  Plaintiff  to  withdraw 
demurrer. 

(a)  Ante,  Vol.  4,  p.  766. 


The  sheriff  is 
not  eDtitled  to 
costs,  where 
the  parties 
come  to  an  ar- 
rangemeDt, 
after  an  order 
made  under  the 
Interpleader 
Act,  unless  it 
can  be  shewn 
that  their  pnK 
ceedings  were 
Tezatioos. 


Cox  V.  Fenn. 

J.  HIS  was  an  application  by  the  sheriff,  under  the  Inter- 
pleader Act,  1  &  2  Wm.  4,  c.  58,  s.  6.  After  the  sheriff 
had  levied,  he  received  a  notice  that  one  Elder  claimed 
the  goods.  A  learned  Judge  directed  that  the  claim- 
ant should  pay  the  amount  of  the  debt  into  Court, 
to  abide  the  event  of  an  issue,  in  which  Elder  was  to 
be  the  plaintiff  and  Cox  the  defendant  It  was  also 
directed  that  all  proceedings  should  be  stayed,  and  that 
the  costs  and  other  matters  should  await  the  order  of  the 
Court.  The  money  was  not  paid  in,  and  the  parties  did 
not  take  any  proceedings  under  this  order,  an  arrangement 
having  been  subsequently  made  between  them. 
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HuMfirey  now  applied  that  the  costs  of  the  sheriff  might        1838. 
be  paid  by  tJie  claimant  of  the  goods.  ,      "^^ 


Parke,  B'. — 'This  application  cannot  be  granted.  If 
there  was  anything  to  shew  that  the  conduct  of  the  parties 
was  vezatiouSj  the  sheriff  ought  to  be  paid ;  but  that  does 
not  appear. 

Rule  refused. 


V. 

Fenk. 


Anderson  r.  Fuller. 

AjSSUMPSIT  for  work  and  labour  done  as  an  attorney,  Where  an  ar- 
snd  for  expenses  incurred  in  executing  the  trusts  of  a  cer-  fofJhe'plain- 
tain  deed.    The  defendant  pleaded, — first,  non-assumpsit ;  ^f.  ^  a  cer- 

*  *^  tain  amount, 

secondly,  that  the  plaintiff  and  defendant  were  partners ;  and  then  states 

i&.Cts     OD 

thirdly,  payment;  and  lastly,  the  statute  of  limitations.         which, the 

The  cause  came  on  Tor  trial  at  the  Spring  Assizes  for  Jg°^^*^he. 
Herefordshire,  when  it  was  referred  to  a  barrister.     On  ther  the  verdict 

-,  ,  ,  ,  is  to  be  entered 

the  8th  May,  1838,  the  arbitrator  made  his  award  in  fa-  for  that  amount, 
four  of  the  plaintiff,  for  the  sum  of  254/.  10*. ;  and  the  one, amotion 
award,  after  reciting  that  the  parties  had  requested  the   j^®")^'^^^" 
arbitrator  to  state  the  facts,  proceeded  accordingly  to  set  sum  must  be 
forth  the  circumstances  of  the  case,  and  concluded  as  the  time  limited 
follows:  "  That  if,  under  the  circumstances  above  stated,  i^J^^.*"*** 
die  defendant  is  liable  in  law  to  those  parts  only  of  the 
plaintiff's  demand  which  arose  out  of  the  proceedings  ex- 
pressly directed  by  himself,  then  that  the  damages  should 
be  reduced  to  125/.  Ms.    If  the  defendant  is  not  liable 
in  law  for  any  part,  then  that  the  verdict  should  be  for  the 
defendant.*^     In  the  following  Trinity  Term,  a  motion  was 
made  to  set  aside  the  award.     The  rule  was  enlarged  untjl 
Michaelmas  Term,  and  discharged  on  the  5th  November. 
Judgment  was  entered  up  on  the  10th  November,  and  on 

£  2 
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1838.  the  13th  the  defendant  obtained  a  rule  to  shew  cause  why 
Anderson  .  ^^^  verdict  should  not  be  entered  for  the  defendant  on  the 
first  and  last  issues;  and  for  the  plaintiff,  ¥rith  nominal 
damages,  on  the  second  and  third ;  or  that  the  damages 
should  be  reduced  to  125^  17^.  upon  the  points  raised 
by  the  arbitrator. 

Tctffourd  shewed  cause,  and  objected  that  the  application 
was  too  late.  The  prayer  of  this  rule  should  have  been 
comprised  in  the  former  rule  to  set  aside  the  award. 

Kelly  and  Godson,  contra.— This  is  not  an  attempt  to 
set  aside  the  award,  but  the  Court  are  asked  to  enter  the 
verdict  for  the  smaller  sum.  By  the  terms  of  the  award,  all 
the  facts  are  to  be  submitted  to  the  judgment  of  the  Court. 

Lord  Abinger,  C.  B. — The  application  is  too  late. 
The  arbitrator  has  made  an  award,  and  any  motion  to 
alter  it  should  have  been  made  within  a  term. 

Parke,  B.— I  am  of  opinion  that  this  is  in  effect  an 
application  to  set  aside  the  decision  of  the  arbitrator.  He 
has  found  that  a  verdict  should  be  entered  for  the  larger 
sum,  unless  the  Court  should  interfere ;  but  in  order  to 
attain  that  end,  the  motion  should  have  been  made  earlier. 

Alderson,  B. — If  the  arbitrator  had  come  to  no  direct 
conclusion,  this  would  not  have  been  an  award,  unless,  by 
the  terms  of  the  submission,  power  was  given  to  him  to 
find  facts,  and  nothing  more.  But  here  he  has  come  to  a 
conclusion,  and  the  defendant  being  in  the  same  situation 
now,  as  if  he  had  not  made  his  previous  motion  to  set  aside 
the  award,  he  is  clearly  out  of  time. 

Rule  discharged. 


MICHAELMAS  TERMj  2  VICT.  53 

1838. 


Doe  dem.  Cousins  and  Others  v.  Roe. 

\y  ORRIE  moYed  for  judgment  against  the  casual  ejector,   where  the  de- 
The  affidavit  of  service  was  entitled—"  Doe  dem.  Cousins  ^^J^Jt  _ 

ejectment  is  on 

V.  Roe.^    The  declaration  was  on  several  demises.    It  was  aevcraldemwes, 

.an  affidavit  of 

tobmitted  that  the  affidavit  was  sufficient,  as  the  plaintiff  service  entitled 
was  John  Doe,  and  the  lessors  were  no  parties  to  the  ^^  ^»  -^ 
action.     He  referred  to  Doe  v.  Jenks  (a),    where  the  wfficwn^- 
lessors  of  the  plaintiff  were  described  in  the  declaration  as 
executors,  and  it  was  held  that  the  affidavit  of  service 
aeed  not  notice  their  character. 


in- 


Lord  AbinobRjC.  B. — The  affidavit  is  insufficient,  you 
must  amend  it. 

Parke,   B.— It  is  a  misdescription  of  the  action.     It 
ought  to  have  been  **  Doe  on  the  several  demises." 


Rule  refused. 


(a)  Ante  VoL  2,  p.  55. 


Foss  V.  Racine,  Long  and  Harrison. 

M,  RESPASS  for  breaking  and  entering  the  plaintiff's  a  coltertor  & 

dwelling-house,  and  seizing  his  goods.     Plea,  not  guilty,      hj^^noautiio- 

At   the  trial,  before  Alder  son,  B.,  at  the  Sittings   in  "*y  ^^^^^f  ^ 

warrant  of  the 

Middlesex,  it  appeared  that  the  plaintiff  was  a  weekly  commismonen, 

tenant  of  the  house  in  question,  and  that  he  was  indebted  ^n  o^ter  dooT, 

to  Long,  the  landlord,  in  2/.  18*.  for  rent.     There  was  J'^y^^pJ^" 

also 2#.  \\d.  due  for  land-tax ;  and  an  application  had  been  sent. 
made  to  Long  to  pay  it,  but  he  refused.     After  many 
meffectual  attempts  to  obtain  the  rent,  Racine,  who  was 
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Foss 

V. 

Racine,  Long, 

and 

Hajuuson. 


the  tax-collector,  went  to  the  plaintiff*8  house  in  company 
with  Long  and  Harrison,  who  was  a  broker,  and  knocked 
at  the  door.  The  plaintiff,  from  an  upper  window,  asked 
who  the  parties  were ;  and,  on  being  told,  refused  them 
admittance.  Racine  then  threatened  to  break  open  the 
door,  if  he  could  not  otherwise  get  in.  No  admittance 
having  been  given,  Racine  broke  open  the  door,  and  all 
the  defendants  entered.  It  appeared  that  Racine  had 
with  him  the  usual  warrant  of  the  Commissioners  of  Land- 
Tax.  The  learned  Judge  stated  to  the  Jury  that,  inas- 
much as  Racine  had  not  called  to  his  assistance  a  con- 
stable, before  he  broke  open  the  door,  he  could  not  defend 
himself  under  the  38  Geo.  3,  c.  5,  s.  17(a).  A  verdict 
was  found  for  the  plaintiff,  with  liberty  for  the  defendant 
to  move  to  enter  a  nonsuit. 


Piatt  moved  accordingly. — The  question  turns  upon, 
whether  or  no  it  was  necessary  that  a  constable  should 
be  present  when  Racine  broke  open  the  door.  In  that 
respect  the  learned  Judge  has  misdirected  the  jury. 
The  authority  of  the  warrant  of  the  commissioners  was  a 


(a)  Section  17. — After  reciting 
that  doubts  have  arisen  touching 
the  authority  of  collectors  to  dis- 
train for  non-payment  of  the  land- 
tax  under  the  warrants  usually 
(pranted  by  the  commissioners 
at  the  time  of  their  appoint- 
ments enacts,  "  that  if  any  person 
shall  refuse  or  neglect  to  pay 
upon  demand  by  the  collector, 
then  that  he  may  levy  the  sum 
assessed  by  distress  and  sale  of 
the  goods  and  chattels  of  such 
person  so  neglecting,  &c.,  without 
any  further  authority  from  the 
commissioners."  It  then  directs 
"  that  the  distress  shall  be  kept 
four  days  at  the  charge  of  the 
owners,  and  that  if  they  do  not 


pay  within  that  time,  that  the 
goods  shall  be  appraised  and  sold, 
and  the  overplus  returned  to  the 
owners."  It  then  proceeds  as 
follows,  "  and  moreover  that  it 
shall  be  lawful  (for  the  collector) 
to  break  open  in  the  day  time 
any  house,  and  upon  warrant 
under  the  hands  and  seals  of  any 
two  or  more  of  the  said  com- 
missioners, any  chest,  trunk,  box, 
or  other  thing,  where  any  such 
goods  are,  calling  to  their  assist- 
ance the  constables,  tything  men, 
or  headborough,  within  the 
counties,  ridings,  cities,  towns 
or  places,  where  any  refusal  or 
neglect  shall  be  made.' 


» 


Hasbisok. 
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sufficient  justification.     It  was  contended,  however,  that        1838. 
the  words  "  calling  to  their  assistance  the  constables/*  &c.         p^ 
applied  as  well  to  breaking  open  the  house,  as  to  breaking  ^- 

open  any  cfaest,  trunk,  or  box.    However  reasonable  that  and 

eonstraction  may  be,  the  allocation  of  the  words  will  not 
warrant  it.  The  section  merely  requires  the  protection  of 
a  constable  in  opening  the  more  private  property. 

Lord  Abingbr,  C.  B. — The  words  of  the  section  are 
Gtttainly  somewhat  ambiguous,  but  I  am  inclined  to  think 
that  the  learned  Judge  put  a  right  construction  upon  them. 
It  aeema  to  me,  that  the  part  relating  to  the  presence  of  a 
constable  overrides  the  whole  clause.  The  words  of  the 
secdon  do  not  militate  against  such  a  construction,  though 
they  will  certainly  bear  the  interpretation  contended  for 
by  the  defendants. 

Parke,  B. — I  also  think  the  words  in  question  override 
all  the  previous  part.  This  construction  is  also  consistent 
with  good  sense,  as  there  is  more  reason  that  a  constable 
should  be  present  when  the  outer  door  of  a  house  is 
broken  open,  than  when  a  chest  is  opened. 

Rule  refused. 


DowLfiR  V,  Caller. 

Assumpsit  for  goods  sold  and  delivered.    Pleas,  non  ^^ere  it  ap- 
assumpsit  and  payment.  i^^^j^y  ^^' 

only  question  to 

Archbold,  after  plea  pleaded,  and  before  issue  joined,  relating  to  the 
had  obtained  a  rule  to  change  the  venue,  upon  an  affidavit,  l^^^^^ 
which  shewed  that  the  action  was  commenced  before  the   Court  allow^ 

the  venue  to  be 

time  of  credit  had  expired,  but  that  the  money  had  been  changed  before 
since  tendered  to  the  plaintiff,  who  had  accepted  it.  *  ^^^^ 
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1838.  Hayes  shewed  cause,  and  objected  that  the  application 

DowLER       ^^  premature,  for  the  rule  was  well  established,  that  the 

^'  motion  could  not  be  made  until  after  issue  joined,  as  until 

then,  the  Court  could  not  tell  whether  the  special  reasons 

for  changing  the  venue  would  arise.     He  referred  to 

ArchbobTs  Practice,  p.  824. 

Lord  Abinger,  C  .  B. — Undoubtedly  the  rule  of  practice 
is  as  stated ;  but  this  case  does  not  fall  within  it,  as  the 
Court  cannot  fail  to  perceive  what  is  the  real  question  to 
be  tried.  The  only  matter  in  contest  between  the  pardes 
is,  which  of  them  shall  succeed  in  getting  costs.  We 
therefore  think  this  application  is  not  premature. 

Rule  absolute. 


Hughes  v,  Rees. 

The  13th  rule    -^*  ^'  RICHARDS  had  obtained  a  rule,  calling  on  the 
ofM.T.3Wm.  sheriff  of  Carnarvon   to   shew  cause  why  an  attachment 

4,  applies  to  .  .  ,  ,  •        /• 

MVTiu  of  vemli-  should  not  issue  against  him  for  not  returning  a  wnt  of 
though  they  are  venditioni  exponas.  In  the  month  of  July  a  fieri  facias 
not  meotioned  ^^j  issued,  to  which  the  sheriff  returned,  that  he  had 
removed  the  goods,  and  that  they  remained  in  his  hands 
for  want  of  buyers.  A  writ  of  venditioni  exponas  was 
then  issued,  which  by  an  order  of  Coleridge,  J.  was  made 
returnable  in  six  days  after  service.  The  writ  was  served  on 
the  1st  September,  and  was  returned  on  the  1st  November, 
and  the  money  paid.  The  present  application  was  made 
on  the  10th  November,  the  order  having  been  previously 
made  a  rule  of  Court. 

Jervis  shewed  cause. — By  the  1 3th  rule  of  Michaelmas 
Term,  3  Wm.  4,  (made  in  pursuance  of  the  2  Wm.  ♦, 
c.  39,  s.  15,)  it  is  ordered  ''  that  in  case  a  Judge  shall  have 
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made  an  order  in  the  vacation  for  the  return  of  any  writ 
iBsned  by  the  authority  of  the  said  act,  or  any  writ  of  ca. 
sa*,  fi.  &.y  or  elegit^  on  any  day  in  the  vacatioui  and  such 
order  shaO  have  been  duly  served,  but  obedience  shall  not 
have  been  paid  thereto^  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  term  then  next  following,  it 
shall  not  be  necessary  to  serve  such  rule  of  Court,  or  to 
make  any  firesh  demand  of  performance  thereon,  but  an 
attachment  shall  issue  forthwith  for  disobedience  of  such 
order,  whether  the  thing  required  by  such  order  shall  or 
shall  not  have  been  done  in  the  meantime/'  If  this  is 
an  order  within  the  meaning  of  the  rule  of  Court,  it  must 
be  admitted  that  the  sheriff  is  in  contempt.  But  the  writ 
of  venditioni  exponas  is  not  mentioned  in  the  rule,  and  the 
Court  will  not  grant  an  attachment,  without  it  is  clearly 
within  the  meaning  of  it.  Under  the  old  practice,  the 
money  was  always  kept  until  the  first  day  of  term.  Here 
it  was  paid  on  the  1st  November,  and  the  sheriff  offered  to 
pay  any  extra  costs  the  parties  had  been  put  to. 

Richards^  in  support  of  the  rule. — Although  the  writ  of 
venditioni  exponas  is  not  expressly  mentioned  in  the  rule 
of  Court,  yet  it  is,  in  fact,  a  species  of  fieri  facias,  and  part 
and  parcel  of  that  writ.  In  Charter  v.  Peeter  (o),  a  fieri 
facias  was  awarded  upon  a  judgment,  by  force  whereof,  the 
sheriff  took  the  defendant's  goods  in  execution,  and  before 
sale,  the  record  was  removed  by  writ  of  error  into  the 
Exchequer  Chamber,  and  a  supersedeas  awarded.  And 
the  sheriff  returned  upon  the  fieri  facias  a  seizure  of  the 
goods,  and  that  they  remained  in  his  hands  pro  defectu 
emptorum,  and  he  also  returned  that  a  supersedeas  was 
awarded,  &c.  And  hereupon  it  was  prayed  by  the 
defendant  that  he  might  have  restitution  of  his  goods ;  but 
all  the  Court  held,  *'  although  this  record  be  removed,  and 
notwithstanding  the  supersedeas   awarded,  in  regard   it 

(a)  Cro.  Eliz.  597. 
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1838«  came  not  unto  the  sheriff,  until  he  had  began  to  make 
execution,  as  appears  by  his  return,  that  a  venditioni 
exponas  shall  be  awarded  to  perfect  it :  and  although  the 
plea  roll  be  removed,  yet  it  shall  be  awarded  unto  the 
return  of  the  fieri  facias,  which  remains  filed  in  the  office.** 
So  in  MUion  v.  Eldrington  (a),  *^  a  fieri  facias  was  directed 
to  the  sheriff  of  Middlesex,  who  returned  that  he  had 
taken  the  goods  and  chattels  of  the  defendant  to  the  value 
of  part  of  the  debt,  and  that  they  remained  in  his  custody 
fi)r  default  of  purchasers,  and  that  before  the  return  of  this 
writ,  a  writ  de  non  molestand.  was  directed  that  he  should 
cease  from  further  execution ;  which  writ  he  returned 
annexed  to  the  fieri  facias ;  and  this  writ  of  non  molestand. 
was  awarded  in  the  Bench  by  reason  of  a  writ  of  error 
there  brought  by  the  defendant;  but  the  record  was  never 
removed,  because  the  return  of  the  writ  of  error  was  on 
the  morrow  of  the  Ascension,  and  not  before,  and  the  fieri 
fiicias  was  returned  xv.  Paschse.  And  it  was  much 
argued,  whether  the  writ  of  venditioni  exponas  should  be 
awarded  in  this  case  or  not,  because  the  writ  of  execution 
was  not  served,  or  the  property  of  the  goods  altered* 
notwithstanding  the  sebure.  And  yet  at  length  the  writ 
of  venditioni  exponas  was  awarded." 

Lord  Abinoer,  C.  B. — We  think  that  Mr.  Richards  is 
right  in  his  construction  of  the  rule  of  Court.  The  object 
of  the  writ  of  venditioni  exponas  is  to  compel  the  sheriff 
to  complete  the  execution,  and  must  be  considered  as  part 
and  parcel  of  the  fieri  facias.  The  sheriff  therefore  was 
in  contempt.  It  would  have  been  better  if  the  plaintiff  had 
consented  to  accept  any  costs  consequent  upon  the  sheriff's 
laches,  which  it  appears  he  was  ready  to  pay ;  under  the 
circumstances,  this  rule  will  be  discharged,  upon  payment 
by  the  sheriff  of  the  costs  of  the  rule  to  return  the  writ  of 
venditioni  exponas,  and  also  the  costs  of  this  application. 

(a)  Dyer,  99. 
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Parkb«  B. — ^I  think  the  writ  of  venditioni  exponas  is 
part  of  the  writ  of  fieri  fiEu^ias. 

Rule  discharged  upon  the  above  terms. 


1838. 


In  Ke  Scott  and  Silver. 

JfAAULE  had  obtained  a  rule  to  shew  cause  why  the  The 60th  sec- 
recognizances  entered  into  and  certified  into  this  Court  c.  22  (enabling 
should  not  be  vacated.    It  appeared  that  in  the  year  1837,  ^^  ^^\f 
an  elec^on  had  taken  place  for  the  county  of  Merioneth,  Commons  to 

/  »    certify  the 

when  Mr.  Richards  and  Mr.  Scott  were  candidates.     Mr.  amount  of  cosu 

Richards  was  returned  as  duly  elected,  and  against  that  "^t",^ 

return,  a  petition  was  presented  to  the  House  of  Commons  ^'^  •  *  "*"" 

by  Mr.  Scott,  when  he,  and  Silver,  as  his  surety,  entered  confined  to 

•  «  .  'iii^i  •  t*    t       cases  in  which 

into  the  recognizance  required  by  the  5th  section  of  the  there  has  been 
9  Geo.  4,  c.  22  (a).    The  petitioner  did  not  appear  on  Jion  of  thS  mV- 

rils  of  such 
petition :"  therefore,  where  the  petitioner  failed  to  appear,  on  the  day  appointed  for  taking  the 
petition  into  consideration,  and  the  order  was  in   consequence  discharged: — Held,  that  the 
Speaker  had  power  to  order  the  costs  to  be  taxed,  and  on  deftiolt  of  payment,  to  certify  the 
rcrcognizance  mto  this  Court,  as  forfeited. 

Semble,  that  under  the  above  act,  the  legislature  intended  to  give  no  remedy  for  these  costs  by 
action,  as  under  the  53  Geo.  3,  c.  71. 


(a)  Which  enacts,  "  That  no 
proceeding  shall  be  had  upon  any 
fuch  petition,  unless  the  person 
or  persons  subscribing  the  same, 
or  some  one  or  more  of  them, 
shall,  within  fourteen  days  after 
the  same  shall  have  been  pre- 
sented to  the  House,  or  within 
such  further  time  as  shall  be 
limited  by  the  House,  personally 
enter  into  a  recognizance  to  our 
Sovereign  Lord  the  King,  accord- 
ing to  the  form  hereunto  annexed, 
in  the  sum  of  1,000/.,  with  two 
sufficient  sureties,  in  the  sum  of 


500/.  each,  or  four  sufficient 
sureties,  in  the  sum  of  250/.  each, 
for  the  payment  of  all  costs, 
expenses,  and  fees,  which  shall 
become  due  to  any  witness 
summoned  in  behalf  of  the  person 
or  persons  so  subscribing  such 
petition,  or  to  any  clerk  or  officer 
of  the  House,  upon  the  trial  of 
such  petition,  or  to  any  party 
who  shall  appear  before  the 
House,  or  any  committee  of  the 
House,  in  opposition  to  such 
petition,  in  case  such  person  or 
persons  shall  fail  to  appear  before 


eo 
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Scott 

V. 
BiLTEE. 


the  day  appointed  for  taking  the  petition  into  considera- 
tion, and,  consequently,  the  order  was  discharged.  The 
Speaker  then  caused  the  costs  of  the  Sitting  Member  to 
be  taxed,  and  delivered  his  certificate  of  the  amount,  pur- 
suant to  the  60th  section  (a)  of  the  same  act.  The  peti- 
tioner having  neglected  to  pay  the  amount,  the  Speaker 
certified  the  recognizances  into  the  Court  under  the  G5th 
section  (b).     It  was  contended  that  the  Speaker  had  power 


the  House  at  such  time  or  times 
as  shall  be  fixed  by  the  House  for 
taking  such  petition  into  con- 
sideration; or  in  case  such 
petition  shall  be  withdrawn  by 
the  permission  of  the  House ;  or 
in  case  snch  committee  shall 
report  to  the  House,  that  such 
petition  appears  to  them  to  be 
firivolous  and  vexatious." 

(a)  Which  enacts,  '"That  the 
costs  and  expenses  of  prosecuting 
or  opposing  any  petition  pre- 
sented under  the  provisions  of 
this  act,  and  the  costs,  expenses, 
and  fees  which  shall  be  due  and 
payable  to  any  witness  summoned 
to  attend  before  such  committee, 
or  to  any  clerk  or  officer  of  the 
House  of  Commons,  upon  the 
trial  of  any  such  petition,  shall  be 
ascertained  in  manner  following : 
(ihat  is  to  say,)  that  an  application 
made  to  the  Speaker  of  the  House 
of  Commons,  within  three  months 
after  the  determination  of  the 
merits  of  such  petition,  by  any 
such  petitioner,  party,  witness,  or 
officer,  as  before  mentioned,  for 
ascertaining  such  costs,  expenses, 
or  fees,  the  Speaker  shall  direct 
the  same  to  be  taxed  by  two 
persons,  (describing  who  they  are 
to  be,)  and  the  persons  so 
authorized  and  directed  to  tax 


such  costs,  expenses,  and  fees, 
shall,  and  they  are  hereby  required 
to  examine  the  same,  and  to 
report  the  amount  thereof  to- 
gether with  the  name  of  the  party 
liable  to  pay  the  same,  to  the 
Speaker  of  the  said  House,  who 
shall,  upon  application  made  to 
him,  deliver  to  the  party  or 
parties,  a  certificate  signed  by 
himself,  expressing  the  amount  ai 
the  costs,  expenses,  and  fees, 
allowed  in  such  report,  together 
with  the  name  of  the  party  liable 
to  pay  the  same;  and  such 
certificate  so  signed  by  the 
Speaker,  shall  be  conclusive  evi- 
dence of  the  amount  of  such 
demands  in  all  cases  and  for  aU 
purposes  whatsoever." 

(6)  Which  enacts,  "  That  if 
any  petitioner  or  petitioners  who 
shall  have  entered  into  such 
recognizance  as  aforesaid,  shall 
neglect  or  refuse,  for  the  space  of 
seven  days  after  demand,  to  pay 
to  any  witness  who  shall  have 
been  summoned  in  his  or  their 
behalf  before  the  House,  or  such 
Select  Committee,  on  the  trial  of 
such  petition,  the  sum  so  certified 
as  aforesaid,  by  the  Speaker,  to 
be  due  to  such  witness,  together 
with  the  sum  of  40^.  per  diem, 
for  every  day  during  which  such 
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to  direct  the  costs  to  be  taxed  in  those  cases  only  in  which 
there  had  been  a  determination  of  the  merits  of  the  petir 
tion ;  but  that,  as  in  the  present  case,  the  petitioner  had 
not  appeared,  and  the  Committee  had  come  to  no  deter- 
mination, this  was  not  a  case  within  the  act. 


1888. 


SOOTT 

V. 

SiLTsa. 


Sir  W.  FoUett  shewed  cause. — ^The  case  of  a  petitioner 
not  appearing,  is  provided  for  by  the  3rd  section  of  the 
9  Geo.  4,  c.  2S,  which  directs,  that  if  within  one  hour  after 
the  time  fixed  for  calling  in  the  parties  to  proceed  to  the 
appointment  of  a  Select  Committee  the  petitioner  shall 
not  appear,  the  order  for  considering  such  petition  shall  be 
discharged.  The  5th  section  enacts,  that  no  proceeding 
shall  be  had  upon  any  petition,  unless  the  person  sub- 
scribing the  same  shall,  within  the  time  there  appointed, 
entor  into  a  recognizance,  with  two  sureties,  for  payment  of 
all  costs  which  shall  become  due  to  the  opposing  party  in 
the  case,  among  others,  of  his  non-appearance  at  the  time 
fixed  for  considering  the  pedtion.  The  7th  section  directs 
the  Tecognizances  to  be  entered  into  before  the  Speaker, 
and  the  sufficiency  of  the  sureties  to  be  judged  of,  and 
allowed  by  him.  The  60th  section  regulates  the  mode  of 
ascertaining  the  costs.  Two  officers  are  appointed  to  tax 
die  costs,  and  to  report  the  amount,  with  the  name  of  the 


petitkmer  or  petitioners  shall 
delay  to  satisfy  the  same,  or  if 
such  petitioner  or  petitioners 
shall  neglect  or  reliise  for  the 
space  of  six  months  after  demand, 
to  pay  to  any  officer  of  the  House, 
or  to  any  party  who  shall  appear 
in  opposition  to  the  said  petition, 
the  sum  so  certified  by  ihe 
Speaker,  as  aforesaid,  to  be  dae 
to  such  officer  or  party  for  their 
fees,  costs  or  expenses,  and  that 
sncfa  neglect  or  refusal  shall  be 
proved  to  the  Speaker's  satisfEu:- 
tion;  in  every  such  case,  such 


person  or  persons  shall  be  held 
to  have  made  default  in  his  or 
their  said  recognizance ;  and  the 
Speaker  of  the  House  of  Com- 
mons shall  thereupon  certify  such 
recognizance  into  the  Coort  of 
Exchequer,  and  shall  also  certify 
that  such  person  or  persons  have 
made  default  therein ;  and  such 
certificate  shall  be  conclusive 
evidence  of  such  default,  and  the 
recognizance  being  so  certified, 
shall  have  the  same  efiect  as  if 
the  same  were  estreated  from  a 
court  of  law." 
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1888.        party  liable,  to  the  Speaker,  who,  upon  application,  is  to 
'q^^       deliver  a  certificate,  expressing  such  amoant  and  name. 
*•  Then  the  63rd  section  enacts,  that  it  shall  be  lawful  for  the 

parties  entitled  to  such  costs  to  demand  the  amount  so 
certified ;  and,  in  case  of  non-payment  thereof,  to  recover 
the  same  by  action  of  debt ;  and  further  provides,  that  the 
Speaker's  certificate  shall  have  the  effect  of  a  warrant  to 
confess  judgment.  The  opinion  of  the  Court,  expressed 
in  Bruyeres  v.  Haleomb  (a),  shews,  that  there  is  a  remedy 
for  these  costs  on  the  recognizance.  That  wa0  an  appli- 
cation to  enter  up  judgment  on  the  Speaker's  certificate, 
under  the  6Srd  section,  and  the  Court  were  of  opinion, 
that  though  the  certificate  could  not  be  enforced  as  a  judg- 
ment, in  consequence  of  the  Committee  having  been  ille^ 
gaily  appointed,  yet  that  the  party  was  not  without  a 
remedy  under  the  5th  section,  if  he  could  bring  himself 
within  the  provisions  of  the  third.  In  the  present  case 
the  costs  have  been  taxed,  and  the  amount  certified  by  the 
Speaker,  and  the  recognizance  has  also  been  certified  into 
this  Court,  which,  by  the  65th  section,  has  the  same  effect 
as  if  it  had  been  estreated  firom  a  Court  of  law.  The 
5th  section  requires  the  recognizance  to  be  for  payment  of 
costs,  in  case  the  party  "  shall  fail  to  appear  before  the 
House  :'*  it  does  not  use  the  words  "  before  the  House,  or 
before  the  Committee,"  and  the  form  of  recognizance  given 
by  the  act  is  in  the  same  terms.  The  60th  section  should 
not  be  construed  alone,  but  in  conjunction  with  the  65th 
and  5th.  The  words  in  the  60th  section,  within  ''  three 
months  after  the  determination  of  the  merits  of  such  peti- 
tion," cannot  prevent  the  provisions  of  the  65th  section 
from  being  carried  into  effect.  It  would  be  absurd  to 
suppose  that  the  legislature,  after  providing  a  recognizance 
for  the  payment  of  costs,  and  giving  a  power  of  estreat, 
should  intend  to  confine  it  merely  to  cases  in  which 
the  merits  of  the  petition  had  been  determined.    If  the 

(a)  3  A.  &  £.  395. 
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third  aecdoa  is  viewed  together  with  the  form  of  the  1888. 
feoogiiixance«  the  act  will  appear  consistent.  The  pre<* 
nous  statutes  relating  to  this  subject  are  the  28  Greow  S, 
c.  52»  and  53  Geo.  3,  a  71.  The  5th  section  of  the  28 
Geo.  3,  c.  S2f  requires  a  recognisance  conditioned  for  the 
appearance  of  the  petitioner  on  the  day  fixed  for  taking 
the  petition  into  consideration^  &c*,  and  the  9th  section 
empowers  the  Speaker  to  certify  it  to  this  Court.  The 
53  Geo.  3«  c  71  ,^  was  the  first  statute  which  made  any  provi- 
sion respecdng  costs,  in  case  the  petitioner  did  not  appeaar 
befcwe  the  House ;  and  if  the  7th,  9th,  10th,  and  1 1th  sec- 
tions of  that  act  are  compared  widi  the  60tb  section  of  the 
9  Geo.  4,  it  will  be  evident  that  that  section  was  intended 
to  comprise  the  several  cases  of  costs  mentioned  in  the 
above  sections  of  the  former  statute. 

Miiulef  in  support  of  the  rule. — It  is  not  contended,  on 
the  other  side,  that  die  Speaker  had  any  jurisdiction  at 
common  law  to  certify  die  recognizance  in  a  case  like  the 
present ;  and  if  so,  it  is  submitted  that  he  has  none  by  act 
of  parliament  Whatever  nug^t  have  be^i  the  intention 
of  the  legislature,  the  9  Geo.  4,  c.  22,  does  not  carry  it 
into  eflfect.  The  3rd  section  directs  the  order  to  be  dis^ 
diarged,  if  the  petitioner  does  not  appear,  and  the  5th  sec^ 
tion  requires  a  recognizance ;  but  there  is  no  power  to  tax 
the  costs,  unless  the  merits  of  the  petition  have  been  de- 
termined. The  28  Geo.  3,  c  52,  required  a  recognizance^ 
but  not  for  the  payment  of  costs.  But  in  the  53  Geo.  3> 
c  71,  there  is  a  distinct  enactment  respecting  costs,  in  case 
the  petitioner  failed  to  appear  before  the  House  on  the 
day  fixed.  This  provision  has  been  altogether  omitted  in 
the  9  Geo.  4,  c.  22,  the  60th  section  of  which  applies  only 
to  cases  in  which  the  merits  of  tiie  petition  have  been  de»^ 
termined.  If,  indeed,  there  had  been  a  similar  clause  to 
that  in  the  53  Geo.  3,  there  could  be  no  doubt  that  the 
65th  section  would  have  comprehended  that  case.  But 
the  argument  on  the  other  side  goes  to  this  extent,  that 
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1838.  you  must  put  such  a  construction  upon  the  60th  section  as 
to  make  it  include  the  case  of  a  petitioner  not  appearing 
before  the  House.  Bruyeres  v.  Halcomb  has  no  applica- 
tion to  the  present  case^  and  the  opinion  of  the  Court, 
which  has  been  cited,  was  extrajudicial.  It  is,  however, 
material  in  one  point  of  view,  as  shewing  that  the  proceed- 
ings of  the  House  of  Commons  are  wholly  inoperative, 
except  as  they  derive  their  force  and  effect  from  the  pro- 
visions of  the  act  of  parliament.  The  9  Geo.  4,  c.  22, 
contains  no  provision  to  meet  the  present  case,  and  it 
would  seem  that  the  omission  has  been  intentionally  made, 
in  order  that  the  petitioner  might  have  an  opportunity  of 
withdrawing,  and  thus  save  the  parties  the  expense  of  liti- 
gation before  the  Committee. 

Cur.  adv.  vult. 

Parke,  B.,  delivered  the  judgment  of  the  Court. — An 
application  was  made  some  terms  ago,  but  not  argued 
until  late  in  the  last  term,  to  take  a  recognizance  off  the 
file,  which  had  been  certified  into  this  Court  by  the 
Speaker  of  the  House  of  Commons,  pursuant  to  the  9 
Geo.  4,  c.  22,  s.  65.  The  facts  were,  that  a  petition  was 
presented  against  the  return  for  the  county  of  Merioneth, 
and  the  usual  recognizance  was  entered  into;  but  the 
petitioner  omitted  to  appear  before  the  House  on  the  day 
fixed  for  hearing  the  petition,  in  consequence  of  which, 
no  Committee  was  struck  for  the  trial  of  the  merits  of  the 
election.  The  Speaker,  however,  caused  the  costs  to  be 
taxed  by  the  persons  pointed  out  by  the  60th  section ;  and 
the  petitioner  having  refused,  for  six  months  after  the 
demand  of  the  amount,  to  pay  them  to  the  party  petitioned 
against,  the  Speaker  certified  the  default  and  recognizance 
into  this  Court.  The  question  is,  whether  he  had  power 
to  do  so,  and  the  recognizance  can  be  enforced  ? 

This  question  depends  upon  the  construction  of  the 
statute  9  Geo.  4;  and  the  only  difiiculty  in  the  case,  upon 
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the  face  of  the  statute  itself,  arises  from  the  wording  of  1838. 
the  60th  section,  which,  taken  to  the  letter,  appears  to  scott 
aathorixe  a  taxation  of  costs  only  in  the  case  where  there        ^  ^' 

.  ^      ,  .   .  SiLVEE. 

has  been  a  determination  of  the  merits  of  the  petition ; 
and  the  Speaker  is  to  certify  such  costs  only,  and  in  the 
event  of  the  non-payment  of  the  costs  so  certified,  and 
those  only,  is  he  authorized  to  certify  the  recognizance 
into  the  Exchequer.  It  is  not  contended,  on  the  part  of 
the  Crown,  that  the  Speaker  can  certify  such  a  recog- 
nizance into  this  Court  at  common  law.  Certainly  his 
certificate  of  the  default  would  not  be  binding  and  con- 
clusiTe;  and  it  is  therefore  argued,  on  the  part  of  the 
cognisors,  that  in  the  event  which  has  happened,  if  the 
recognizance  could  not  be  certified  under  the  statute,  it 
has  never  been  forfeited  at  all,  and  ought  to  be  taken  off 
the  file. 

The  act  in  question  is  not  very  carefully  drawn,  and 
there  are  difficulties  in  the  way  of  the  construction  con- 
tended for  on  both  sides.    In  order  to  give  effect  to  that 
offered  on  the  part  of  the  Crown,  the  words  of  the  60th 
section  must  be  quaUfied,  and  construed  to  mean  that  the 
costs  are  to  be  taxed  within  three  months  after  the  deter- 
mination of  the  merits  of  such  petition,  if  such  determi- 
nation shall  take  place ;  otherwise,  at  any  time.    On  the 
other  hand,  the  construction  proposed   by  the  cognizors 
renders  one  clause  of  the  condition  of  the  recognizance 
imperative.     The  recognizance  is  rendered  defeasible,  if 
the  cognizors  shall   pay  the  costs  and  expenses   of  the 
party  who  shall  appear  before  the  House  in  opposition  to 
the  petition,  in  case  the  petitioner  shall  fail  to  appear  before 
the  House  at  the  time  fixed  for  taking  the  said  petition 
into  consideration,  or  in  case  the  petition  shall  be  with- 
drawn, or  in  case  the  select  committee  shall  vote  the  peti- 
tion to  be  frivolous  and  vexatious ;  and  it  is  not  merely  a 
clause  in  the  recognizance  stated  in  the  schedule,  which 
might  have  been  copied  incautiously  from  that  in  the  53 

VOL.  vir.  p  D.  p.  c. 
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1838.  Geo.3,but  in  the  enacting  partof  the  statute  itself, section 5» 
Scott  '^  ^^  provided,  that  the  recognizance  shall  be  so  condi- 
^  ••  tioned. 

SlLVEE. 

We  must,  therefore,  in  construing  the  statute,  either 
modify  the  language  of  the  60th  section,  or  wholly  strike 
out  a  part  of  the  recognisance,  and  read  it  as  if  the  con- 
dition was  to  pay  only  in  case  the  petition  was  voted 
{nvolous  and  vexatious.  Of  these  two  courses,  if  we  are  to 
determine  the  question  of  construction  by  the  terms  of  the 
act  itself  alone,  the  one  which  does  the  least  violence  to 
the  words  of  the  legislature,  is  to  modify  the  language  of 
the  60th  section  in  the  manner  proposed ;  and  that  being 
done,  we  give  effect  to  every  enactment  of  the  statute.  We 
make  every  part  of  the  recognizance  operative,  and  enable 
the  Speaker  to  direct  the  costs  to  be  taxed  in  every  case ; 
and  not  only  does  this  construction  of  the  act  do  the  least 
violence  to  its  words,  but  is  most  consistent  with  one  of 
the  manifest  objects  of  the  legislature,  the  prevention  of 
vexatious  petitions.  If  the  construction  contended  for  on 
the  part  of  the  petitioner  were  to  prevail,  petitions  might 
be  presented  for  the  purpose  of  vexation  and  annoyance, 
or  with  a  view  of  disabling  a  member  from  serving  on 
committees,  and  be  abandoned  at  the  last  moment,  without 
any  evil  consequence,  under  the  act,  to  the  parties  peCi* 
tioning,  or  their  sureties ;  and  the  petitioners  might  thus, 
by  their  own  mere  authority,  in  effect,  withdraw  a  petition, 
which,  by  the  9th  section,  the  House  itself  is  prevented 
from  permitting  them  to  do,  except  in  certain  cases.  The 
argument  on  the  other  side  is,  that  it  would  be  an  advan* 
tage  to  the  sitting  members,  that  their  opponents  should 
have  this  locus  poenitentias,  by  which  they  might  sate  both 
parties  the  expense  of  litigation  before  a  committee ;  but 
this  argument  may  be  answered,  on  the  other  side,  by  the 
observation,  that,  according  to  the  construction  contended 
for  by  the  Crown,  there  will  be  the  same  locus  pcenitentie, 
if  the  sitting  member  chooses  to  give  it,  by  agreeing,  that 


^# 
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prorided   liie   peddoner   shall    abstain  from    appearing        1838. 
before  the  House,  on  die  day  fixed,  be  will  forego  tbe 
claim  for  his  costs,  and  not  procure  them  to  be  taxed. 

The  view,  dierefore,  that  we  take  of  the  act  itself, 
adoplmg  the  usual  rules  of  construcdon,  and  considering 
die  object  of  die  legislature  apparent  on  the  face  of  the 
act,  is,  that  the  recognizance  has  been  forfeited  in  this 
ease,  and  duly  certified  into  this  Court. 

But  it  is  said,  diat  a  reference  to  the  statutes  on  this 
salqect,  which  the  9  Greo.  4  was  to  consolidate,  amend, 
and  simplify,  ought  to  lead  us  to  a  different  conclusion ; 
and  diat  firom  diat  reference,  coupled  with  the  act  in 
qnesdoo,  it  will  appear  to  have  been  the  intent  of  the 
legislature  to  take  away  from  the  party  petitioned 
against,  the  right  to  his  costs,  if  the  petition  was  aban^ 
doned,  and  the  petitioner  did  not  appear  in  the  House  at 
die  day  appointed.  The  examination  of  the  provisions  of 
these  statutes,  diough  it  has  induced  us  to  entertain  more 
doubt  than  we  should  have  done  on  the  purview  of  the 
statute  9  Geo.  4  alone,  does  not  lead  us  to  this  conclusion^ 

The  statutes  to  be  examined  are,  the  S8  Geo.  3,  c.  5S, 
and  5S  Geo.  S,  c.  71.  The  9»  Geo.  3,  c.  5%  is  the  first 
statute  which  requires  a  recognizance.  Section  5  enacts, 
that  no  proceeding  shall  be  had  on  any  petition,  unless  a 
recognizance  is  entered  into  within  a  certain  time  in  the 
somof  SOCML,  with  two  sureties  in  100/.  each  ;  the  condition 
of  which  is,  that  the  petitioner  is  to  appear  on  the  day  fixed 
for  die  tidung  the  petition  into  consideration,  and  also  to 
appear  before  any  select  committee  that  shall  be  appointed 
for  the  trial  of  the  petition,  and  shall  renew  the  same 
until  the  committee  shall  have  been  appointed,  or  the 
petition  withdrawn  by  permission  of  the  House.  This 
recognizance,  it  is  to  be  observed,  is  not  for  payment  of 
costs,  but  becomes  absolute,  in  default  of  appearance; 
and  section  9  empowers  the  Speaker  to  certify  it  to  the 
Court  of  Exchequer.  Sections  19,  20,  21,  give  costs  to 
the  sitting  member,  if  tbe  petition  is  voted  frivolous  and 

F  2 
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1838.        vexatious;  and  to  the  petitioner,  if  the  opposition  to  the 
Scorr        petition  is  voted  to  be  of  that  character ;  and  they  also 
^'  provide  for  costs,  in  the  case  where  no  party  appears  before 

the  committee  in  opposition  to  the  petition  :  all  which  costs 
the  Speaker  is  authorized,  upon  application,  to  cause  to 
be  taxed  in  the  manner  pointed  out  by  the  22d  section ; 
and  the  costs,  when  certified,  may  be  recovered  by  an 
action  of  debt.  As  the  law  stood,  therefore,  by  this  act, 
there  was  no  specific  remedy  for  the  costs  of  a  sitting 
member  incurred  in  preparing  to  defend  his  seat,  in  case 
the  petitioner  did  not  appear  before  the  House  on  the  day 
appointed  to  take  the  petition  into  consideration ;  but  the 
recognizance  was  forfeited  by  non-appearance,  it  could 
not  be  saved  by  the  payment  of  any  costs,  and  the  penalty 
became  a  debt  to  the  Crown. 

The  53  Geo.  3,  c.  71,  reciting  that  it  is  expedient  to 
make  pi^ovisions  to  secure  the  more  punctual  payment  of 
costs,  expenses,  and  fees,  which  may  become  due  to  the 
witnesses,  officers  of  the  House,  and  parties,  by  reason  of 
the  trial  of  controverted  elections,  requires  an  additional 
recognizance  in  1,000/.,  with  two  sureties  in  500/.  each,  for 
the  payment  of  costs  to  witnesses,  clerks,  and  officers;  and 
likewise  to  the  party  appearing  before  the  House  in  oppo- 
sition to  such  petition,  in  case  the  petitioner  shall  fail  to 
appear  before  the  House  at  the  time  fixed  for  taking  the 
petition  into  consideration  ;  as  also  if  the  petition  shall  be 
withdrawn,  as  well  as  for  the  payment  of  costs  in  case  the 
committee  shall  vote  the  petition  frivolous  and  vexatious. 
This  statute  also  provides,  by  section  9,  that  in  all  cases 
where  the  petitioner  shall  fail  to  appear  before  the  House, 
at  the  time  fixed  for  the  appointment  of  the  select  com- 
mittee, the  order  for  taking  the  petition  into  consideration 
shall  be  thereupon  discharged,  and  the  parties  attending 
in  opposition  to  the  petition  shall  be  entitled  to  recover 
from  the  petitioner  the  expenses  which  they  shall  have 
incurred  by  reason  of  the  petition ;  and  they  are  to  be 
recovered  in  the  same  manner  as  the  other  costs  provided 
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tor  by  that  statute;  that  is,  as  costs  were  levied  under  the        1838. 
fonner  statute,  when  the  petition  was  voted  frivolous  and     *^"7>^      ' 
▼exatious.     By   section  12,   in  default  of  payment,   the  »• 

recognizance  is  to  be  estreated .  By  section  1 3,  the  Speaker's 
certificate,  with  respect  to  costs  under  that  act,  or  the 
28th  Geo.  S,  was  to  operate  as  a  warrant  of  attorney. 

The  effect  of  this  act  was  to  give  a  remedy  for  the  costs 
incurred  in  case  of  non-appearance,  both  by  the  forfeiture 
of  the  recognizance,  and  by  action  of  debt  on  the  Speaker's 
certificate*  The  act  also  provides,  for  the  first  time,  by 
the  form  of  the  recognizance,  for  the  payment  of  costs, 
in  case  the  petition  shall  be  withdrawn,  which  is  per- 
mitted by  section  8,  the  former  statute  of  £8  Geo.  3  having 
prohibited  the  House  from  allowing  it,  unless  in  the  event 
of  the  vacancy  of  the  seat  by  death  or  otherwise.  But  it 
is  worthy  of  remark,  that  the  53  Geo.  3,  nowhere  gives 
any  power  in  express  words  to  the  Speaker  to  tax  the 
costs  in  this  case.  The  9  Geo.  4  was  then  passed,  in  order 
to  consolidate  the  law  relating  to  the  trial  of  controverted 
elections.  At  the  time  it  passed,  two  recognizances  were 
required  (they  are  reduced  into  one),  and  the  provisions 
for  the  taxing  and  recovery  of  costs  were  contained  in 
different  sections  of  the  two  acts  of  the  28  Geo.  3,  and 
53  Geo.  3.  The  19th,  20th,  and  21st  sections  of  the 
former  act  provided,  for  the  case  of  a  committee  sitting 
and  voting  the  petition  or  opposition  frivolous  and  vexa- 
tioos,  or  the  return  corrupt  or  vexatious ;  in  which  several 
cases  application  is  to  be  made  to  the  Speaker,  and  the 
costs  taxed.  The  7th  section  of  the  53  Geo.  3  applied  to 
the  costs  and  fees  of  witnesses,  clerks,  and  officers ;  and  the 
9th,  iOth,  and  11th  sections  of  the  same  statute  provided 
for  the  case  of  the  petitioner  failing  to  appear  before  the 
House  on  the  day  fixed ;  and  there  was  no  provision  at 
all  for  such  taxation  in  the  case  of  the  petition  being  with- 
drawn. The  57th,  58th,  and  59th  sections  of  the  9  Geo.  4, 
re-enact  the  provisions  as  to  costs  given  in  case  the  com- 
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1838.        mittee  meets.     By  the  19th,  20th,  and  2l8t  sections  of  the 
Scott        ^  Geo.  3,  then,  the  mode  of  taxation  of  costs  of  prose- 
t^*  cuting,  or  opposing  a  petition,  which,  in  the  28  Geo.  3, 

c.  52,  s.  22,  is  confined  to  the  three  cases  before  men- 
tioned, is,  by  the  60th  section  of  9  Geo.  4,  left  at  large ; 
and  this  last  section  provides  for  *'  the  costs  and  expenses 
of  prosecuting  and  opposing  any  petition,"  not  for  the 
costs  and  expenses  in  the  several  cases  before  mentioned, 
as  had  been  done  by  the  22nd  section  of  the  28th  Geo.  S. 
The  same  GOth  section  also  provides  for  the  costs  due  to 
witnesses,  clerks,  or  officers,  which  had  been  provided 
for  by  section  7th  of  the  53  Geo.  3,  thus  incorporating  the 
two  sections  together,  and  providing  for  the  taxation 
of  costs,  whether  payable  to  parties,  witnesses,  clerks,  or 
officers.  There  is,  however,  no  clause  corresponding  with 
the  9th  section  of  the  53  Geo.  3,  expressly  making  the 
petitioner  liable  to  the  costs,  in  case  of  not  appearing  in 
the  House  on  the  day  fixed ;  and  it  is  on  the  absence  of 
such  provisions  that  much  stress  was  laid  on  the  part  of 
the  petitioner.  We  do  not  mean  to  say  that  the  argu- 
ment is  not  entitled  to  much  consideration,  and  that  it  has 
not  created  some  doubt  in  our  minds  upon  the  present 
question ;  but  we  think  its  omission  may  be  accounted  for, 
by  supposing  that  the  legislature  may  have  intended  to 
give  no  remedy  for  these  costs  by  action,  as  it  had  done 
under  the  53  Geo.  3,  but  the  remedy  on  the  recognizance 
would  still  continue.  Upon  the  whole,  we  think,  that 
upon  the  true  construction  of  the  9  Geo.  4,  the  recogni- 
zance has  been  forfeited ;  and  this  view  of  the  case  is 
fortified  by  the  opinion  of  the  Court  of  King's  Bench, 
expressed,  though  extra-judicially,  in  the  case  of  Bruyeres 
y.  Halcombe  (a). 

Rule  discharged. 

(a)  3  Ad.  &  E.  381 ;  5  Nev.  &  Per.  149. 
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1838. 

Duckworth  r.  Harrison. 

I  HE  declaration  stated,  that  before,  and  at  the  time  of  A  cause,  in 
the  making  of  the  agreement  and  promise  of  the  defendant  wai  a  plea  of 
hereinafter  mentioned,  a  certain  action  had  been  brought,  ^f?  and  also, 
and  was  then  depending  in  the  Court  of  Common  Pleas  at  *J?^«*  °'^^"  ^ 

,  ,  off  was  referred 

Lancaster,  wherein  the  now  defendant  was  plaintiff,  and  to  arbitrators, 

the  now  plaintiff  was  defendant,  and  thereupon,  heretofore  reference  and 

(to  wit),  on  the  27th  day  of  May,  1836,  by  a  certain  agree-  STe^ve'nt^of^* 

ment  then  made  by  and  between  the  now  plaintiff  and  the  the  award. 

,   1.      ,  1         ,.  ,  1  f  .,         .  The  arbitrator 

now  defendant,  they  did  agree  to  leave  the  said  action  to  awarded,  that 
the  arlntration  and  award  of  John  Berry,  William  Bow-  had  not,^uhe 
Bian,  and  Harwood  Banner,  and  to  perform,  fulfil,  and  commencement 

'  I  r  »  »       ^      of  the  action, 

keep  the  award,  order,  and  determination  of  the  said  or  at  any  time 

John  Berry,  William  Bowman,  and  Harwood  Banner,  or  cause  of  action 

any  two  of  them,  of  and  concerning  the  said  premises,  so  as  ^ffj^^antV'— 

such  award,  order,  and  determination  should  be  made  in  ^f^  that  the 

.  arbitrator  had 

writing,  and  signed  by  the  said  arbitrators,  or  any  two  of  determined  the 
them,  on  or  before  the  Slst  day  of  December,  1836,  or  on  ^^  was  m>t 
or  before  such  other  day  as  the  said  arbitrators,  or  any  two  ^!*°^  ^°  ^®' . 

^  '  '*  cide  upon  each 

of  them,  should,  by  writing  under  their  hands,  for  that  pur-  issue,  unless  he 

A     •   .  1        f  .  1  1     "^^^  requested 

pose  appomt.  And  it  was  by  the  said  agreement  agreed,  so  to  do. 
that  the  said  parties  to  the  said  agreement,  and  their 
respectiye  witnesses,  should  be  examined  by  the  said 
arbitrators,  or  any  two  of  them,  upon  oath,  if  required. 
And  that  the  said  arbitrators,  or  any  two  of  them,  should  be 
at  liberty  to  require  the  production  of  and  to  examine  and 
inspect  all  contracts,  agreements,  accounts,  writings,  books, 
letters,  papers,  documents,  and  evidences  whatsoever,  in 
the  possession  or  power  of  either  of  the  said  parties  thereto 
touching,  or  in  any  way  relating  to  the  matters  in  differ- 
ence. And  it  was  thereby  agreed  that  the  costs  of  the  said 
reference  and  award  should  abide  the  event  of  the  award 
(mutual  promises).  And  the  plaintiff  saith,  that  after- 
wards, and  before  the  said  Slst  day  of  December,  1836,  (to 
wit),  on  the  18th  day  of  June,  1836,  the  said  John  Berry, 
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1838.        William  Bowman,   and  Harwood  Banner,  having  taken 
Duckworth    "P^*^  themselves  the  burthen  of  the  said  reference,  did 
V*  make  and  publish  their  award,  order,  and  determination, 

in  writing,  of  and  concerning  the  said  matters  in  difference, 
so  referred  as  aforesaid,  and  did  respectively  sign  the 
same,  and  did  thereby  award  and  determine,  that  the  said 
now  defendant  was  not  entitled  to  recover  in  the  said 
action  against  the  said  now  plaintiff;  and  that  the  said 
now  defendant  had  not,  at  the  time  of  commencing  the 
said  action,  or  at  any  time  afterwards,  any  cause  of  action 
against  the  said  now  plaintiff;  and  so  the  said  plaintiff 
further  saith,  that  thereby  the  event  of  the  said  award 
was  in  his  (the  plaintiff's)  favour.  And  the  plaintiff  fur- 
ther says,  that  his  (the  plaintiff's)  costs  of  the  said  reference 
and  award  (to  wit),  his  costs  thereof,  which  he  bore  and 
paid,  and  became  liable  to  pay,  amounted  to  the  sum  of 
58/.  8s.,  and  that  a  certain  sum  (to  wit),  the  sum  last  afore- 
said, was  afterwards  (to  wit),  on  the  3rd  day  of  August,  1836, 
by  the  said  Court  of  Common  Pleas  at  Lancaster,  taxed  and 
allowed  to  the  now  plaintiff  for  his  said  costs,  pursuant  to 
the  said  award,  of  all  which  the  defendant  afterwards,  on 
the  day  and  year  last  aforesaid,  and  before  the  commence- 
ment of  this  suit,  had  notice,  and  was  then  requested  by 
the  plaintiff  to  pay  him  the  said  costs ;  yet  he  hath  disre- 
garded his  promise,  and  hath  not  paid  any  part  of  any  of 
the  said  costs,  but  the  same  (to  wit),  the  said  sum  of 
58/.  8s.  are  still  due. 

The  defendant  pleaded,  thirdly,  that  the  said  sum  in  the 
said  declaration  in  that  behalf  mentioned,  never  was,  nor 
was  any  other  sum  ever  taxed  or  allowed  to  the  said 
plaintiff  by  the  said  Court  of  Common  Pleas  at  Lancaster, 
for  his  (the  said  plaintiff's)  costs  of  the  said  reference  and 
award  in  manner  and  form  as  the  said  plaintiff  hath  in  his 
said  declaration  in  that  behalf  above  alleged,  and  of  this 
also  the  defendant  puts  himself  upon  the  country,  &c. 
Fourthly,  that  the  said  action  in  the  said  Court  of  Com- 
mon Pleas  at  Lancaster,  in  the  said  declaration  and  agree- 
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ment  of  reference  mentioned,  was  a  certain  action,  in        1838. 
which  certain  issues,  hereinafter  mentioned,  had,  before    d^^JJJJ^JIto 
the   making  of  the  said  agreement  of  reference  been  ^» 

joined,  between  the  said  plaintiff  and  the  said  defendant, 
and  which  said  issues,  iiefore,  and  at  the  time  of  the  making 
of  the  said  agreement  of  reference,  stood  for  trial  by  a  jury 
of  the  country.  And  the  defendant  further  says,  that  the  said 
declaration  of  the  now  defendant  in  the  said  action  in  the 
said  Court  of  Common  Pleas  at  Lancaster,  was,  and  is  to 
the  effect  following,  that  is  to  say : — In  the  Common  Pleas 
at  Lancaster,  the  ISth  day  of  March,  in  the  year  of  our 
Lord,  18S6,  Lancaster,  southern  division  (to  wit),  William 
Harrison,  by  John  Abraham,  his  attorney,  complains  of 
Edward  Duckworth,  of  Liverpool,  in  the  county  of 
Lancaster,  who  has  been  summoned  to  answer  the  said 
William  Hiarrison  in  an  action  of  debt,  and  the  plaintiff 
demands  of  the  defendant  S50/.,  which  he  owes  to  and 
unjustly  detains  from  him.  For  that,  whereas,  the  de- 
fendant, on  the  8th  day  of  February,  in  the  year  of  our 
Lord,  1836,  was  indebted  to  the  plaintiff  in  2501.  for 
money  paid  by  the  plaintiff  for  the  use  of  the  defendant 
at  his  request,  and  for  money  lent  by  the  plaintiff  to  the 
defendant,  at  his  request,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  upon  an  account  stated 
between  them  to  be  respectively  paid  by  the  defendant  to 
the  plaintiff  on  request,  whereby,  and  by  reason  of  the 
non-payment  of  the  said  several  monies  respectively,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendant  the  said  several  monies  respectively, 
amounting  to  the  sum  of  250L  above  demanded,  yet  the 
defendant,  although  often  requested  so  to  do,  hath  not 
paid  the  said  sum  of  money  above  demanded,  or  any  part 
thereof,  to  the  plaintiff  *8  damage  of  52.,  and  therefore  he 
brings  suit,  &c.,  and  the  said  now  defendant  further  says, 
that  the  pleas  of  the  now  plaintiff  to  the  said  declaration  of 
the  said  now  defendant,  were  and  are  to  the  effect  following, 
that  is  to  say :— In  the  Common  Pleas  at  Lancaster,  the  31st 
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1838.        day  of  March,  in  the  year  of  our  Lord,  18S6,  Duckworth,  at 
^^^2^1^^^    the  suit  of  Harrison,  and  the  defendant,  by  John  Frost,  his 
«•  attorney,  says,  that  he  never  was  indebted  in  manner  and 

form,  as  in  the  declaration  alleged ;  and  of  this  the  defend- 
ant puts  himself  upon  the  country,  &c.  And  for  a  further 
plea  in  this  behalf,  the  defendant  says,  before,  and  at  the 
time  of  the  commencement  of  this  suit,  the  plaintiff  was, 
and  still  is,  indebted  to  the  defendant  in  9001.  for  money 
found  to  be  due  and  owing  from  the  plaintiff  to  the  defend- 
ant upon  an  account  stated  between  them,  which  said 
sum  of  money,  so  due  to  the  defendant,  exceeds  the  sup- 
posed debt  above  demanded,  and  all  damages  by  the 
plaintiff  sustained  by  reason  of  the  detention  thereof 
and  out  of  which  said  sum  of  money  so  due  to  the  plaintiff 
the  defendant  is  ready  and  willing,  and  hereby  offers,  to  set- 
off and  allow  to  the  plaintiff  the  full  amount  of  the  said 
debt  and  damages,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided ;  and  this  the  defendant  is 
ready  to  verify,  &c.  Thomas  Walmsley  and  the  said  now 
defendant,  further  says,  that  the  replication  of  him,  the 
now  defendant  to  the  said  pleas,  of  the  said  now  plaintiff*, 
was,  and  is  to  the  effect  following,  that  is  to  say : — In  the 
G>miiion  Pleas  at  Liancaster,  the  Slst  day  of  March,  in  the 
year  of  our  Lord,  1836,  Harrison  y.  Duckworth.  And  the 
plaintiff,  as  to  the  first  plea  of  the  defendant,  whereof 
he  hath  put  himself  upon  the  country,  doth  so  likewise, 
aod  the  plaintiff,  as  to  the  plea  of  the  defendant  lastly 
above  pleaded,  says,  that  he  is  not  indebted  to  the  defend-* 
ant  in  the  manner  and  form  as  the  defendant  hath,  in  that 
plea  alleged ;  and  this  the  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c.  John  Addison,  and  the  said  now 
defendant,  further  says,  that  the  rejoinder  of  the  now 
plaintiff  to  the  said  replication  of  the  now  defendant  was, 
and  is,  to  the  effect  following,  that  is  to  say: — In  the 
Common  Pleas  at  Lancaster,  the  S I  st  day  of  March,  1 836, 
Duckworth  v.  Harrison.  And  the  defendant,  as  to  the 
replication  of  the  plaintiff  to  the  plea  of  him  (the  defend- 
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ant),  and  whereof  he  hath  put  himself  upon  the  country,        1838. 
doth  the  like ;  and  the  now  defendant  further  says,  that    ^T^"^^^"^ 
ne  had,  as  aforesaid,  declared  and  replied ;  and  the  now     _    v. 
plaintiff  had,  as  aforesaid,  pleaded  and  rejoined ;  and  that 
the  said  issues  had  been  joined,  as  aforesaid,  in  the  said 
action,  in  the  said  Court  of  Common  Pleas  at  Lancaster, 
before  the  making  of  the  said  agreement  of  reference ;  and 
that  the  said  issues  were  matters  by  the  said  agreement  of 
reference  referred,  and  were  matters  to  be  decided  and 
awarded  upon  by  the  said  arbitrators,  under  the  said  sub- 
mission, and  were  matters  in  difference  submitted  to  the 
said  arbitrators ;  and  the  now  defendant  further  says,  that 
the  said  award  in  the  said  declaration  in  this  suit  mentioned 
and  set  forth,  is  the  only  award  ever  made  in  or  of  and 
omceming  the  premises ;  above  referred,  or  any  of  them ; 
and  that  there  never  was  any  other  award  ever  made  of  or 
concerning  the  premises,  and  that  the  said  arbitrators  did 
not,  nor  did  any  two  of  them,  ever  decide,  or  arbitrate,  or 
in  any  manner  a4judicate  or  award,  on  the  said  issues,  or 
either  dfthem,  save  and  except  as  in  the  said  declaration 
in  this  cause,  in  that  behalf  mentioned,  which  said  declara- 
tion states  and  sets  forth   the  whole  of  the  material  and 
operative  part  of  the  said  award,  which  is  not  in  anywise 
affected,  altered,  or  varied,  by  any  other  part  thereof,  by 
means  of  which  said  several  premises,  in  this  plea  men-> 
tioned,  the  said  award,  in  the  said  declaration  mentioned, 
was,  and  is  uncertain,  and  not  final,  and  was  and  is  wholly 
void  and  of  no  effect,  and  this  the  now  defendant  is  ready 
to  verify,  &c. 

Replication  to  last  plea.  And  for  replication  to  the 
defendant's  last  plea,  the  plaintiff  saith^  that  the  said 
issues,  as  in  the  said  last  plea  mentioned,  were  not  either 
of  them  matters  or  matter  by  the  agreement  of  reference 
referred,  or  to  be  decided,  or  awarded  upon,  or  submitted 
to  the  said  arbitrators,  except  or  otherwise  than  by 
the  said  reference  of  the  said  action  in  the  declaration 
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1888.        mentioned ;  and  the  plaintiff  saitb,  that  the  said  arbitrators 
DucKwoKTK    ^^^^  ^^^»  ^^^  yrere  or  was  any  two  or  any  one  of  them, 
^'  at    any    time    during   the    said   reference,    required    or 

requested  by  the  now  defendant  to  decide,  arbitrate, 
adjudicate,  or  award  specifically  on  the  said  issues 
in  the  said  plea  mentioned,  or  either  of  them,  and 
this  the  plaintiff  is  ready  to  verify.  And  as  to  the  de- 
fendant's third  plea,  the  plaintiff  says,  that  the  same  is 
not  sufficient  in  law ;  and  the  plaintiff  shews  to  the  Court 
the  following  causes  of  demurrer  to  the  third  plea, — that 
is  to  say,  that  the  same  traverses  the  averment  in  the  de- 
claration of  the  taxing  and  allowing  of  the  plaintiff's  costs 
of  the  said  reference  and  award,  which  is  an  immaterial 
allegation*  and  the  plea  thereof  contains  no  defence  to  the 
action :  that  the  declaration  avers  that  plaintiff  incurred 
and  paid,  and  became  liable  to  pay,  certain  costs  of  the 
reference  and  award,  of  which  the  defendant  had  notice, 
and  his  plea  ought  to  have  put  some  of  these  matters  in 
issue:  that  even  if  any  taxation  or  allowance  of  those 
costs  were  necessary,  it  was  the  defendant's  duty  to  have 
procured  such  taxation  or  allowance,  and  he  cannot  take 
advantage  of  his  own  default,  which,  by  his  third  plea,  he 
attempts  to  do ;  for  that  the  said  third  plea  contains  new 
matter,  and  should  have  concluded  witji  a  verification,  and 
not  to  the  country,  and  is,  in  other  respects,  informal  and 
insufficient. 

Joinder  in  demurrer  to  the  third  plea.  And  as  to  the 
said  replication  of  the  said  plaintiff  to  the  said  defend- 
ant's last  plea,  the  said  defendant  says,  that  the  said 
replication  is  not  sufficient  in  law.  And  the  said  defend- 
ant, according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  states  and  shews  to  the  Court 
here,  the  following  causes  of  demurrer  in  law  to  the 
said  replication  to  the  said  last  plea, — that  is  to  say, 
that  the  same  replication  does  riot  contain  any  answer 
to    the  said   last  plea,    and  neither   traverses  nor  con- 
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fesses,  and  avoids  the  same;   and  that  the  satne  repH-        1888. 
cation  is  argumentative^  being  hypothetical  and  uncertain,    ^    ^      ' 
and  that  it  does  not  distinctly  appear,  in  or  by  the  «• 

same  replication,  whether  the  plaintiff  means  to  assert 
that  the  said  issues  were  matters  referred  by  the  said 
agreement  of  reference  or  not ;  and  that,  if  it  is  meant 
thereby  that  the  same  issues  were  not  matters  referred,  as 
stated  in  the  said  last  plea,  the  allegation  in  the  said  last 
plea  that  they  were  so  referred,  should  have  been  tra- 
versed, and  that,  in  such  case,  the  same  replication  should 
haTe  concluded  to  the  country.  And  that,  if  it  is  meant, 
by  the  same  replication,  that  the  said  issues  were  matters 
so  referred,  then  the  plaintiff  hath  not  in  anywise  answered 
the  said  last  plea;  and  for  that  it  is  quite  immaterial, 
whether  the  said  arbitrators  were  or  were  not  requested 
to  make  any  award  concerning  the  said  issues ;  and  for 
that  it  does  not  appear  that  the  said  arbitrators  were  only 
to  decide  on  the  same  issues,  if  they  were  requested  so  to 
do,  and  that  it  appears  on  the  said  plea,  and  is  confessed  by 
the  said  replication,  that  they  were  bound  so  to  decide, 
whether  they  were  requested  or  not.  And  for  that,  the 
same  replication  is  double  in  stating  two  distinct  matters 
of  defence;  namely,  one  that  the  said  issues  were  not 
matters  referred,  except  as  therein  mentioned,  and  the 
other  that  there  was  no  such  request  as  therein  mentioned ; 
and  also  for  that  the  same  replication  is  in  other  respects 
defective  and  wants  form. 

W.  H.  Watson f  in  support  of  the  demurrer  to  the  third 
plea,  and  of  the  replication  to  the  last  plea. — The  costs 
which  the  plaintiff  is  seeking  to  recover  are  not  the  costs 
of  the  cause,  but  the  costs  of  the  reference  and  award, 
they  do  not  depend  upon  the  particular  issues,  but  in 
order  to  entitle  the  plaintiff  to  them,  it  is  only  necessary 
to  establish  that  there  is  a  point  upon  which  these  costs 
arise.     The  costs  of  the  reference  and  of  the  award  are 
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mentbaed ;  and  the  pluntiffsaitb,  that  the  sud  srhitraton 
were  not,  Dor  were  or  was  any  two  or  any  one  of  themi 
at  any  time  during  the  said  reference,  required  or 
reqaested  by  the  now  defendant  to  decide,  arbitrate, 
adjudicate,  or  award  specifically  on  the  said  issues 
in  the  said  plea  mentioned,  or  either  of  them,  and 
this  the  plaintiff  is  ready  to  verify.  And  as  to  the  de- 
fendant's third  plea,  the  plaintiff  says,  that  the  same  is 
not  sufiScient  in  law ;  and  the  plaintiff  shews  to  the  Court 
the  following  causes  of  demurrer  to  the  third  plea,— that 
is  to  say,  that  the  same  traverses  the  averment  in  the  de- 
claration of  the  taxing  and  allowing  of  the  plaintiff's  costs 
of  the  said  reference  and  award,  which  is  an  immaterial 
allegation,  and  the  plea  thereof  contains  no  defence  to  the 
action :  that  the  declaration  avers  that  phuntiff  incurred 
and  paid,  and  became  liable  to  pay,  certain  costs  of  the 
reference  and  award,  of  which  the  defendant  bad  notice, 
and  his  plea  ought  to  have  put  some  of  these  matters  in 
issue :  that  even  if  any  taxation  or  allowance  of  those 
costs  were  necessary,  it  was  the  defendant's  duty  to  have 
procured  such  taxation  or  allowance,  and  he  cannot  take 
advantage  of  bis  own  de&ult,  which,  by  his  third  plea,  he 
attempts  to  do ;  for  that  the  said  third  plea  contains  new 
matter,  and  should  have  concluded  witji  a  verification,  and 
not  to  the  country,  and  is,  in  other  respects,  informal  and 
insufficient. 

Joinder  in  demurrer  to  the  third  plea.  And  as  to  the 
said  replication  of  the  said  plaintiff  to  the  said  defend- 
ant's last  plea,  the  said  defendant  says,  that  the  said 
replication  is  not  sufficient  in  law.  And  the  said  defend- 
ant, according  to  the  form  of  the  statute  in  such  cue 
made  and  provided,  states  and  shews  to  the  Court  J 
here,  the  following  causes  of  demurrer  in  kw  to  t 
s^d  replication  to  the  said  last  plca,^that  is  to  s 
that  the  same  replication  does  riot  contain  any  i 
to    the   said   last  plea,    and  neither 


HICHABLMAS   TERM,  S  TICT. 

fesses,  and  aToids  the  same ;  and  that  the  same  repU- 
cation  is  argumentative,  being  hypothetical  and  uncertain, 
and  that  it  does  not  distinctly  appear,  in  or  by  the 
■ame  replicadon,  whether  the  plaintiff  means  to  assert 
that  the  said  issues  were  matters  referred  by  the  said 
agreement  of  reference  or  not ;  and  that,  if  it  is  meant 
thereby  that  the  same  issues  were  not  matters  referred,  as 
stated  in  the  said  last  plea,  the  allegation  in  the  said  last 
plea  that  they  were  so  referred,  should  have  been  tra- 
versed, and  that,  in  such  case,  the  same  replica^n  should 
have  concluded  to  the  country.  And  that,  if  it  is  meant, 
by  the  same  repHcatton,  that  the  said  issues  were  matters 
BO  referred,  then  the  plaintiff  hath  not  in  anywise  answered 
the  said  laat  plea;  and  for  that  it  is  quite  immaterial, 
whether  the  said  arbitrators  were  or  were  not  requested 
to  make  any  award  concerning  the  said  issues ;  and  for 
that  it  does  not  appear  that  the  said  arbitrators  were  only 
to  decide  on  the  same  issues,  if  they  were  requested  so  to 
do,  and  that  it  appears  on  the  said  plea,  and  is  confessed  by 
the  said  replication,  that  they  were  bound  so  to  decide, 
whether  they  were  requested  or  not.  And  for  that,  the 
same  replication  is  double  in  stating  two  distinct  matters 
of  defence ;  namely,  one  that  the  said  issues  were  not 
matters  referred,  except  as  therein  mentioned,  and  the 
other  that  there  was  no  such  request  as  therein  mentioned ; 
and  also  for  that  the  same  replication  is  in  other  respects 
defective  and  wants  form. 

W.  H.  WaUon,  in  support  of  the  demurrer  to  the  thM 

plea,  and  of  the  replication  to  the  last  plea. — The  eorfs 

which  the  plaintiff  is  seeking  to  recover  are  not  the  eMU 

of  the    cause,  but  the  costs  of  the  reference  and  asat 

^  diey  do  not  depend  upon  the  panOcalar  i— ^  i#fc 

der  to  entitle  the  plaintiff  to  them,  it  i 


78  CASES  ON    POINTS   OF   PRACTICB9    EXCH. 

IMS.        materially  diflferent  from  the  costs  of  the  action.    Before 
^j^^jjjf^j^    the  late  rule  of  H.  T.  2  Wm.  4,  c.  74,  when  a  verdict  was 
V*  found  for  the  defendant  upon  the  plea  of  non  assumpsit, 

the  finding  upon  the  plea  of  set-off  became  immaterial,  and 
it  was  customary  to  discharge  the  jury  as  to  such  issue. 
But  since  that  rule  the  costs  must  be  taxed  on  each  issue, 
and  it  is  for  that  purpose  alone  that  there  must  be  a 
distinct  finding.     The  arbitrator,  by  determining  that  the 
defendant  had  not,  at  the  time  of  the  commencement  of  the 
action,  or  at  any  time  afterwards,  any  cause  of  action 
agtiinst  the  plaintifi^  virtually  and  substantially  found  all 
the  issues  for  the  defendant,  Daubua  v.  Bickman{a).    As 
the  defendant  did  not  require  the  arbitrator  to  award 
.  specificaUy  on  each  issue,  he  was  not  bound  so  to  do. 
The  replication  has  been  framed  with  a  view  to  the 
decision  of  this  Court  in  Dibden  v.   The  Marquis  of 
Anglesea  (6).    There,  by  an  order  of  nisi  prius,  three 
actions,  and  all  antecedent  causes  of  action  between  the 
parties,  were  referred  to  the  decision  of  an  arbitrator. 
The  first  was  an  action  on  the  case,  brought  by  D.  against 
A.  for  disturbance  of  common ;  the  second  was  an  action 
of  trespass  quare  dausum  firegit,  by  A  against  D.  &  P. ; 
and  the  third  was  an  action  of  trespass,  by  A.  against 
P.  D.  &  L.,  which  had  not  proceeded  further  than  the 
pleas.     By  the  terms  of  the  submission,  any  other  persons 
claiming  rights  of  common  over  the  locus  in  quo,  and 
particularly  one  H.,  under  whom  the  defendants  justified 
in  some  of  the  pleas  in  the  actions  of  trespass,  were  to  be 
at  liberty  to  become  parties  to  the  reference,  and  the 
object  of  the  reference  was  declared  to  be  for  the  purpose 
of  ascertaining,  securing,  and  regulating  the  rights  of  the 
commons  and  the  extent  of  certain  woods  and  coppices, 
as  for  as  concerned  the  parties  to  the  reference.     In  the 
action  on  the  case,  not  guilty  was  pleaded.    In  the  first 

(a)  Ante,  Vol.  iv.  p.  129.  (6)  2  C.  &  M.  722. 
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action  of  trespass,  the  defendants  pleaded  not  guilty,  and 
tereral  pleas,  upon  which  Issues  were  joined.  In  the  other 
action  of  trespass,  not  guilty,  and  pleas  justifying  the  «• 

trespasses  were  pleaded,  but  upon  them  no  issue  had  beeh 
joined  at  the  time  the  matter  was  referred.  In  the  action 
on  the  case  for  disturbance  of  common,  the  arbitrator 
awarded,  that  a  verdict  should  be  entered  for  the  plaintiff 
on  certain  counts  of  the  declaration.  In  the  action  of 
trespass,  which  was  at  issue,  he  found  tiiat  the  defendants 
were  not  guilty  of  the  trespasses,  and  in  the  other,  that  the 
plaintiff  had  no  cause  of  action  against  the  defendants. 
The  arbitrator  took  no  notice  of  the  other  issues,  but  in 
pursuance  of  the  terms  of  the  submission,  declared  by  his 
award  what  the  rights  of  the  parties  were  as  to  the  enjoy* 
ment  of  the  common  and  enclosing  of  the  woods  in  future. 
He  then  awarded  that  A.,  -who  was  the  defendant  in  the 
first  mentioned  action,  and  the  plaintiff  in  the  other  two, 
should  pay  all  the  costs  of  tiie  reference  and  award.  It 
was  held,  first,  tiiat  the  award  was  final,  and  that  all  the 
matters  material  to  the  determination  of  the  causes  were 
Sttffidendy  disposed  of:  secondly,  that  the  arbitrator  not 
having  been  requested  to  decide  on  the  other  issues,  with 
reference  to  the  costs,  he  was  not  bound  to  do  so.  There 
it  was  considered  tiiat  the  finding  on  all  the  issues  could 
only  be  material  with  respect  to  the  question  of  costs. 
Eardley  v.  Sieer  (a)  is  an  authority  to  shew  that  the  event 
is  sufficientiy  determined  in  favour  of  the  defendant. 
There  the  cause  and  all  matters  in  difference  were  referred 
to  an  arbitrator,  the  costs  to  abide  the  event  of  the  award. 
The  defendant  had  a  cross  demand  for  a  larger  amount 
than  the  plaintiff  claimed  in  the  action.  The  arbitrator 
awarded  that  the  action  should  cease  and  be  no  further 
prosecuted,  that  on  the  balance  of  accounts  661/.  was  due 
from  the  plaintiff  to  the  defendant,  and  that  the  plaintiff 
should  pay  that  sum  to  the  defendant;  and  the  Court 

(a)  2  C.  M.  &  K  327. 
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1838.        held,  that  the  suit  was  definitively  determined  in  favour  of 
DucKwoKTH    ^^®  defendant.     So  here,  the  award  is  tantamount  to  a 
--^^'  finding  for  the  defendant  upon  the  general  issue.    It  is  not 

indispensably  necessary  that  an  arbitrator  should  award  on 
each  issue,  if  his  intention  as  to  each  of  them  is  sufficiently 
clear  from  the  general  language  of  the  award,  Hunty. 
Hunt  (a). 

Crampton^  contra. — The  third  plea  is  good :  it  traverses 
the  only  allegation  which  shews  that  the  defendants  were 
liable  to  pay  the  costs  of  the  reference  and  the  award. 
That  is  here  a  material  allegation.  [Parke,  B. — It  would 
have  been  sufficient  to  state  in  the  declaration,  that 
the  award  was  in  the  plaintiff's  favour.]  The  amount  to 
be  recovered  depended  upon  the  taxed  costs,  and  the 
plaintiff  could  have  no  claim  until  they  were  ascertained 
— Sadler  v.  Robins  {b) ;  Byland  v.  Sielton  (c).  Secondly, 
the  replication  is  bad.  Where  an  action,  in  which  several 
issues  are  raised,  is  submitted  to  arbitration,  the  arbitra- 
tor is  bound  to  award  on  each  issue.  The  costs  of  the 
reference  and  award  are  to  abide  the  event  of  the  award ; 
that  is,  the  event  of  all  the  issues.  It  is  well  established, 
that  the  "  event  '*  does  not  mean  the  general  result,  but 
the  legal  event.  In  Norris  v.  Daniel  (cQ,  a  cause  (the 
declaration  in  which  contained  eight  counts),  and  all 
matters  in  difference  between  the  plaintiff  and  defendant 
were  referred ;  the  costs  of  the  cause,  and  of  the  reference 
and  award  relating  thereto,  to  abide  the  event.  The 
arbitrators  found  that  the  plaintiff  had  good  cause  of  action 
in  respect  of  the  matters  charged  in  five  of  the  counts,  and 
awarded  5/.  damages,  and  directed  that  no  further  pro- 
ceedings should  be  had  in  the  cause ;  but  made  no  specific 
award  as  to  the  three  remaining  counts ;  and  it  was  held 


(fl)  Ante,  Vol.  4.  p.  542.  (rf)  10  Bing.  507 ;  4  M.  &  Scott, 

(b)  1  Campb.  253.  383. 

(c)  12  East,  437. 
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that  the  award  was  not  final,  there  being  no  determination  as        1 838« 
to  the  three  last-mentioned  counts,  and  consequently  with-    ^^^j^!|^^[^ 
out  a  legal  event  as  to  them  so  as  to  authorise  the  taxation  «. 

of  costs.  It  is  said,  that  before  the  late  rule,  this  question 
did  not  arise,  but  it  is  submitted,  that  since  that  rule, 
there  must  be  a  determination  on  each  particular  issue* 
A  cause  of  action  is  not  barred  by  a  set-off.  If  the 
argument  on  the  other  side  was  to  prevail,  the  defend- 
ant would  not  only  lose  the  costs  of  the  issue,  which 
had  been  found  for  him,  but  would  have  to  pay  them. 
In  Dibdin  v.  Marquis  of  Anglesea,  the  verdict  was 
entered  for  the  defendants  on  the  general  issue,  conse- 
quently, the  other  issues  became  immaterial.  Upon  this 
award,  it  is  diflScult  to  say  how  judgment  is  to  be  entered. 
Two  matters  have  been  referred — first,  whether  there  was  a 
debt  due  firom  the  defendant  to  the  plaintiff?  and,  secondly* 
whether  the  defendant  had  a  set-off  against  the  phuntiff's 
claim?  and  the  arbitrator  not  having  decided  upon  each, 
the  award  is  not  final. 


WaUam  refhed. 


Cur.  adv.  vuU. 


Lord  Abinoer  delivered  the  judgment  of  the  Court: — 
The  question  in  this  case  turned  upon  the  construction  of 
an  award.  The  cause  of  action  was  referred  to  arbitra- 
tion, and  the  submission  stated,  amongst  other  things,  that 
it  was  thereby  agreed,  that  the  costs  of  the  reference 
and  award  should  abide  the  event  of  the  award.  The 
present  action  was  brought  to  recover  the  costs  of  the 
reference  and  award ;  and  the  question  was,  whether  or 
not  the  award  was  final  ?  On  the  one  hand  it  was  con- 
tended, that  the  award  was  final ;  because  it  put  an  end  to 
the  action,  and  therefore  in  effect,  the  plaintiff  ought  to 
be  nonsuited.  On  the  other  hand  it  was  said,  that  as 
there  were  two  pleas  to  the  action — namely,  the  general 

VOL.  YII.  Q  D.  P.  c. 
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issue  and  a  set-off,  because  the  arbitrator  had  not  decided 

specially  upon  both  issues,   he  had  not  determined  the 

«•  action.     We  have  taken  time  to  consider  our  judgment, 

Harubon 

and  have  finally  come  to  the  conclusion,  that  if  it  was 

intended  that  the  arbitrator  should  find  distinctly  upon 

each  issue,  he  ought  to  have  been  requested  so  to  do. 

Here,  the  costs  of  the  reference  and  award  abide  the  event 

of  the  award ;    then  the  arbitrator  has  determined  the 

action,  by  saying,  that  the  plaintiff  had  no  right  of  action 

at  all.     The  costs  follow  the  event  of  the  action  itself,  and 

not  of  any  particular  issue.     To  decide  that  the  plaintiff 

had  no  right  of  action,  is  to  determine  the  action,  and  the 

costs  abide  that  event. 

Judgment  for  the  plaintiff. 


The  Queen  r.  the  Sheriff  of  Middlesex,  in  the  case  of 

HoRNE  V.  Jones. 

The  1st, 2nd,  P ETERSDORFF  had  obtained  a  rule  to  shew  cause 

rules  of  T.  T,,  ^^Y  ^^  ^^^  of  attachment,  issued  in  this  case,  should  not 

plvoni  lobwl  ^^  ^^^  aside  for  irregularity;  or  why  the  sheriff  should  not 

put  in  in  the  be  relieved  on  entering  a  common  appearance,  under  the 

ordinary 

course,  and  not  1  &  2  Yict.  c.  110,  s.  7.      On  the  16th  July  the  defend- 

by  the  sheriff.  ^"^  ^^  arrested,  and  gave  a  bail  bond  to  the  sheriff.     On 

she^Tcin  ^  the  24th  July,  the  plaintiff  obtained  a  judge's  order  to 

in  default,  put  bring  in  the  body,  and  that  order  did  not  expire  until  the 

the  1st  Oct.,  28th.     On  the  25th,  special  bail  was  put  in  by  affidavit, 

Nov?°al^at?°'*  and  notice  thereof  served  Upon  the  plaintiff's  attorney  the 

tachment  game  day.     It  was  a  case  of  town  bail,  and  the  plaintiff's 

issued  against  '^ 

him  for  not  attorney  made  no  exception  to  them.     On  the  2nd  No- 

bodyTi.H«M,^  member,  an  attachment  was  obtained  for  not  bringing  in  the 

that  the  Court'  bo^y. 
had  no  power  '' 

to  relieve  him, 
on  entering  *  »,  , 

common  ap.  Erie  shewed  cause. — The  question  is,  whether  putting 

1&2 vlct°  *'  ^"  ^^^  ^y  affidavit  is  a  putting  in  and  perfecting  bail,  so 

c.  1 10, 8. 7.  as  to  render  this  attachment  irregular  ?     The  terms  of  the 
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order  are,  that  the  sheriff  shall  bring  in  the  body^  by 
patting  in  and  perfecting  special  bail.  As  he  has  allowed 
dght  days  to  elapse,  he  must  put  in  bail,  and  justify  with- 
out any  exception.  The  4th  rule  of  Trinity  Term, 
1  Wm.  4,  which  directs^  that  if  a  plaintiff  does  but  give 
one  day's  notice  of  exception^  where  the  bail  justify  by 
affidavit  under  the  New  Rules,  the  recognizance  may  be 
taken  out  of  Court,  does  not  apply  where  the  bail  are 
put  in  in  that  mode  after  the  xegular  time  for  putting  in 
bail  has  expired.  Rex  v.  Wilson  (a).  The  circumstance  of 
the  sheriff  being  out  of  time  of  itself,  amounts  to  an 
exception.  Then  as  to  the  application  for  relief  under  the 
1  &2Vict.c.  110,  it  is  distinctly  sworn  that  the  applica-* 
don  is  made  by  the  sheriff  without  collusion  with  the  de- 
fendant.   The  case,  therefore,  is  not  within  the  statute. 


1838. 


QOEEH 

V. 

Sieriff  of 

BitDDLBSIZ. 


PeterMdorffy  in  support  of  the  rule. — This  rule  was 
obtained  on  the  ground  that  the  sheriff  was  not  in  contempt 
at  the  time  the  bail  was  put  in.  Rex  v.  Wilson  cannot  be 
considered  as  any  authority,  as  it  does  not  appear  in  that 
case  when  the  sheriff  was  ruled  to  bring  in  the  body,  or 
whether  or  not  the  bail  was  put  in  within  the  four  days.  The 
sheriff  is  only  bound  to  justify  without  exception  when  it 
appears  that  he  is  in  default.  IParke,  B. — The  rule  only 
applies  to  putting  in  bail  in  the  ordinary  course.  But 
supposing  the  sheriff  is  after  the  time,  he  must  put  in  and 
perfect  bail  without  exception.]  It  is  assumed  on  the  other 
side  that  the  sheriff  is  in  default,  which  is  not  the  case. 
[Lord  Alnnger,C.  B. — My  difficulty  is  to  see  how  the 
sheriff  can  be  said  to  be  in  default  when  be  has  four  days 
to  bring  in  the  body.  The  question  is,  whether  the  sheriff 
is  bound  to  bring  the  defendant  in  without  a  body  rule.] 
The  sheriff  has  clearly  four  days  to  obey  the  judge's  order. 
All  that  is  stated  upon  the  affidavit  is,  that  bail  was  put 


(a)  Ante,  Vol.  3,  p.  255. 

G   2 
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Queen 

o. 

Sheriff  of 

Middlesex. 


in,  and  the  Court  will  not  assume  that  any  essential 
preliminary  has  been  neglected.  Secondly,  it  appears  from 
the  affidavits,  that  at  the  time  the  1  &  2  Vict.  c.  110, 
came  into  operation,  the  defendant  was  in  the  custody 
of  his  bail,  and  might  have  been  rendered  at  any  time. 
The  case,  therefore,  falls  within  the  decision  of  Bateman 
V.  Dunn  (a). 


Lord  Abinger,  C.  B. — I  am  inclined  to  think  that  the 
construction  put  upon  the  rule  by  my  brother  Parke  is  the 
true  one ;  and  I  am  the  more  disposed  to  yield  to  that 
view  of  the  case,  as  the  Master  reports  that  it  is  the  con- 
stant practice,  where  the  sheriff  justifies  under  the  rule,  to 
bring  in  the  body,  to  put  in  and  perfect  bail  at  the  same 
time.  It  is  right,  however,  to  say,  that  I  do  not  see  how 
the  sheriff  could  have  been  said  to  have  made  default 
at  the  time  the  bail  was  put  in.  He  had  four  days  to  return 
the  writ,  and  after  that,  he  had  four  days  to  bring  in  the 
body.  The  question,  however,  turns  upon  the  application 
of  the  rule  of  T.  T.,  1  Wm.  4,  to  this  particular  case,  and 
I  am  of  opinion  that  the  rule  must  be  discharged. 

Parke,  B.— The  rule  of  T.  T.,  1  Wm.  4,  does  not 
apply  to  a  case  like  the  present.  That  rule  is,  that  **  a 
defendant  may  justify  bail  at  the  same  time  at  which  they 
are  put  in,  upon  giving  four  days*  notice  for  that  purpose.** 
How  is  a  sheriff  to  do  that  when  he  has  only  four  days 
to  put  in  and  perfect  bail?  It  seems  to  me  that  the  1st 
2d,  3d,  and  4th  rules  of  T.  T.,  1  Wm.  4,  to  cases  in  which 
bail  is  put  in  in  the  ordinary  course,  and  not  to  cases  of 
this  kind,  in  which  the  sheriff  is  obliged  not  only  to  put 
in,  but  also  to  justify,  bail.  Then  as  to  the  second  point, 
we  cannot  make  the  rule  absolute  on  that  ground. 

Rule  discharged,  with  Costs. 


(a)  Post 
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Reynolds  r.  Simmon ds. 

J.N  this  case  the  defendant  was  brought  up  by  habeas  a  defendant 
corpus  to  be  charged  in  execution,  when  W.  H.  Watson  ^J  bj^ha^w^* 
moved  for  a  rule  to  shew  cause  why  he  should  not  be  cprp"^  to  be 

charged  in  ei- 

discharged  out  of  custody,  under  the  1  &  2  Vict.  c.  110,  ecution»  is  not 
s.  7,  which  enacts,  ^^that  every  prisoner -who,  at  the  time  mesne  procei^ 
appointed  for  the  commencement  of  this  act,  shall  be  in  ^p^**^  ^^ct 
custody  upon  mesne  process  for  any  debt  or  demand,  c.  no,  s.7. 
and  shall  not  have  filed  a  petition  to  be  discharged,  under 
the  laws  now  in  force  for  the  Relief  of  Insolvent  Debtors, 
shall  be  entitled  to  his  discharge,  upon  entering  a  common 
appearance  to  the  action." 

Per  Curiam. — ^A  writ  of  habeas  corpus  is  a  step  towards 
execution,  and  the  defendant  can  no  longer  be  considered 
in  custody  on  mesne  process. 

Rule  refused. 


Lewis  v.  Ford. 

HN  this  case  the  defendant  had  been  arrested,  and  was  where  the 
out  on  bail  at  the  time  the  1  &  2  Vict.  c.  110,  came  into  oul^onb°aU^^ 
operation.     A  rule  having  been  obtained  by  Archbold^  to  "^^^  the  i  fic2 

enter  an  exoneretur  on  the  bail  piece,  came  into  ope- 

ration, but  it 
appeared  that 

Humfrey  shewed  cause  upon  an  affidavit,  which  stated,  ^\^^  ^^^\ 
that  since  the  defendant  had  given  bail,  he  had  quitted  l^Q^*  a°d  io- 
England,  and  was  now  in  France,  and  that  deponent  was  main  abroad, 
informed,  and  believed,  that  he  intended  to  remain  there,  fu^to  dliJw 
Under  these  circumstances  the  Court  would  not  enter  an  an  exoneretur 

to  be  entered 

exoneretur  on  the  bail  piece,  since,  if  he  had  rendered  in  on  the  bail 
discharge  of  his  bail,  and  it  appeared  that  he  was  about  ^'^^^' 
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to  leave  the  country,  the  plaintiff  might  have  obtained  an 
order  for  detaining  him,  under  the  3rd  section. 

Archboldy  in  support  of  the  rule,  contended  that  the 
defendant  was  in  the  custody  of  hb  bail  on  the  1st  Octo- 
ber, and  therefore  the  Court  would  release  the  bail  under 
the  equitable  construction  of  the  7th  section.  Bateman 
V.  Dunn  (a). 

Per  Curiam. — You  must  render  the  defendant,  and  then 
apply;  the  Court  are  not  bound  to  relieve  a  prisoner, 
unless  he  was  in  actual  custody  on  the  1st  October. 

Rule  discharged. 


Both  plaintiff 
and  defendant 
entered  a  cause 
for  trial,  plain- 
tiff withdrew 
his  record,  and 
the  defendant 
afterwards 
agreed  that  the 
cause  should 
be  made  a  re- 
manet : — Held, 
that  the  de- 
fendant was  not 
entitled  to  the 
costs  of  the  day 
fornotproceecl- 
ing  to  trial. 


Blow  t?.  Wyatt. 

JE  URNER  had  obtained  a  rule  to  shew  cause  why  the 
plaintiff  should  not  pay  the  defendant  the  costs  of  the  day 
for  not  proceeding  to  trial,  pursuant  to  notice.  The  plain- 
tiff had  entered  the  cause  for  trial  at  the  assizes,  and  the 
defendant,  who  had  taken  down  the  record  by  proviso, 
had  also  entered  it  beneath  the  entry  of  the  plaintiff.  The 
cause  being  called  on,  the  plaintiff  withdrew  his  record, 
and  it  was  afterwards  agreed  that  the  defendant's  cause 
should  be  made  a  remanet. 

Channell  shewed  cause,  and  contended,  that  as  the  de- 
fendant might  have  tried  the  cause  upon  his  own  record, 
he  was  not  entitled  to  the  costs  of  the  day. 

Turfier^  in  support  of  the  rule. — Both  parties  having 
entered  the  cause,  the  trial  ought  to  have  been  on  the 
plaintiff's  record  (6).    In  the  Common  Pleas,  costs  for  not 


(a)  Pott. 


(h)  2  East,  206,  n. ;  Arch.  Forms.,  802. 
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proceeding  to  trial  were  allowed  to  a  defendant,  even  1838. 
though  he  had  prevented  the  plaintiff  from  entering  his  blow 
cause,  by  entering  a  ne  recipiatur  with  the  Marshal  (a) ;  «• 

and  they  are  payable  in  that  Court  as  well  as  the  King*s 
Bench,  where  the  cause  goes  off  for  want  of  jurors, 
neither  party  having  prayed  a  tales  (&)•  If  both  parties  give 
notice  of  trial,  and  neither  of  them  countermand  their 
notice,  or  proceed  to  trial  in  pursuance  of  it,  each  of  them 
is  entitled  to  costs  from  the  other.  Reading  v.  Grafton  (c). 

Parke,  B. — ^The  rule  must  be  discharged.  The  ground 
of  the  application  is,  that  the  defendant  has  lost  a  trial  by 
the  plaintiff's  default;  but  that  is  not  the  case,  for  the 
defendant  might  have  tried  by  hb  own  record,  but  instead 
of  that,  he  agrees  that  the  cause  shall  be  made  a  remanet. 

Rule  discharged. 


Clarkson  v.  Parker. 

J.N   this  case  the  defendant  having  become  bankrupt.  The  Court  has 
Atderson,  B.,  at  the  request  of  the  assignees,  made  the  J^^nUrof 
following  order : — I  do  order  that  Mr.  A.,  the  defendant's  ^he  2  Geo.  3, 

1  ,  .  1  .        ,  111-  1       c.  23,R.23, 

late   attorney,    do,    withm  three    weeks,    deliver  to  the  to  order  an  at« 
attorney,  for  the  assignees  of  the  defendant,  his  bill  of  ,J^°aM^ed*" 
costs  in  this  and  other  actions,  including  those  of  a  judg-  ^'^ijf^^^^' 
ment  obtained  against  B.  C. ;  the  same  when  delivered,  to  becomes  bank- 
be  referred  to  the  Master  to  be  taxed,  the  attorney  of  the  Iq  that  respect 
assignees  undertaking  to  pay  him,  from  time  to  time,  a  l^^^      **" 
rateable  dividend  of  the  money   due  to  him,  if  any,  and 
reserving  to  him  any  lien  to  which  he  may  be  entitled, 
the  said  Mr.   A.   to  give  credit  for  all  sums  of  money 
received  by  him,  &c." 

{a)  Prtc.  Reg.  406.  (b)  2  Tidd,  759. 

(c)  Prac.  Reg.  405. 
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1888.  Humfrey  had  obtained  a  rule  nisi  to  set  aside  this  order, 

Cljjluon     ^^  ^^^  ground  that  the  learned  judge  had  no  authority  to 
V.  order  the  delivery  of  a  bill,  except  upon  an  undertaking  to 

pay  the  whole  amount. 

Gumey  shewed  cause. — It  appears  from  the  summons 
that  the  application  made  to  the  learned  judge  was,  that 
the  attorney  should  deliver  a  bill ;  the  assignees  did  not 
require  the  bill  to  be  taxed,  but  as  it  was  thought  neces- 
sary that  there  should  be  an  undertaking  by  the  assignees, 
that  part  was  introduced  relating  to  the  taxation.  The 
learned  judge  had  clearly  power  to  compel  the  delivery  of 
a  bill,  and  the  assignees  are  willing  to  abandon  the  other 
part  of  the  order.  It  is  admitted  that  the  attorney  has 
received  several  sums  of  money,  which  the  Court,  in  the 
exercise  of  its  ordinary  jurisdiction  over  its  officers,  will 
compel  him  to  account  for.  Besides,  as  he  is  allowed  to 
retain  his  lien,  he  will  be  in  a  better  position  than  any 
other  creditor  under  the  bankruptcy. 

Humfrey^  in  support  of  the  rule. — ^No  power  exists 
either  in  a  judge,  or  the  Court,  to  make  such  an  order. 
[Parke,  B. — Suppose  that  part  of  the  order,  which  directs 
the  bill  to  be  taxed,  be  struck  out.]  Even  then  the 
Court  would  have  no  power  to  compel  the  delivery  of  a 
bill,  independently  of  the  2  Geo.  3,  c.  23,  s.  23.  [Parke, 
B. — Ex-*parte  Aitkin  (a)  is  against  you.  It  was  formerly 
doubted  whether  or  no  the  Court  had  power  to  order  a 
bill  to  be  taxed,  except  under  the  statute ;  but  it  was 
decided,  that  the  power  was  confined  to  cases  in  which  an 
action  was  brought  upon  the  bill,  or  where  money  was 
paid  into  Court ;  but  the  authority  of  the  Court  over  its 
own  officers  to  compel  the  delivery  of  a  bill,  was  never 
doubted.  Ex-parte  Aitkin  decided,  that  whenever  the 
employment  of  an  attorney  by  another  party  is  so  connected 

(a)  4  B.  &  Aid.  47. 
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with  his  professional  character  as  to  form  the  presump-  1838. 
tioD,  that  the  character  formed  the  ground  of  his  employ- 
ment by  the  client,  the  Court  will  exercise  its  jurisdiction 
orer  him.  Akkrsam,  B.-— In  ez-parte  ArrawimUh  (a)» 
Lord  Eldom  said,  that  the  jurisdiction  to  tax  the  bills  of 
atlomies  and  solicitors,  as  officers  of  the  Court,  subsisted 
kog  before  the  statute.]  Those  cases  were  decided  at  a 
time  when  the  Courts  treated  the  power  of  ordering  a  bill 
to  be  deHvered,  and  ordering  it  to  be  taxed,  as  insepara- 
ble. In  WihoH  ▼.  Outteridge  {b)f  the  Court  considered 
that  they  had  a  paramount  jurisdiction,  independently  of 
the  statute,  to  refer  an  attorney's  bill  for  taxation.  But 
the  Courts  have  since  decided,  that  they  have  no  such 
power.  \^Parie,  B. — ^Your  argument  would  go  to  this 
lengthy  that  the  Court  has  no  power  to  compel  an  attorney 
to  deliver  up  papers  in  his  hands,  upon  payment  of  what 
is  due.]  The  earlier  authorities  were  founded  on  a 
mistaken  notion,  that  the  Court  had  power,  not  only  to  com- 
pel the  delivery  of  a  bill,  but  also  to  go  a  step  further,  and 
order  it  to  be  taxed.  Burton  v.  Chatterian  (c).  It  can  be 
of  no  avail  to  order  a  bill  to  be  delivered,  unless  there 
is  also  a  power  to  order  it  to  be  taxed.  If,  upon  taxation, 
one-sixth  is  not  taken  off,  the  attorney  b  entitled  to  his 
costs,  but  how  is  he  to  obtain  them,  unless  the  Court  has 
power  to  order  the  bill  to  be  taxed  as  well  as  delivered  ? 
The  taxation  and  delivery  are  treated,  by  the  text  writers 
as  synonymous. 

Parke,  B.— -An  attorney  is  an  officer  of  the  Court,  and 
I  see  no  reason  why  the  Court  should  not  compel  him  to 
let  his  client  know  what  claim  he  has  against  him.  When 
the  client  has  once  got  a  signed  bill,  then  he  may  consider 
whether  he  will  have  it  taxed  upon  an  undertaking  to  pay 
the  balance.  I  have  not  the  least  doubt  about  the  right 
of  the  client  to  have  a  signed  bill,  and  the  only  question 

(a)  14  Ves.  209.  (b)  3  B.  &  C.  157. 

(c)  3  B.  &  Aid.  486. 
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1838.  ia  as  to  the  assignees,  and  it  is  difficult  to  see  any  distinc- 
tion between  their  rights  and  hb.  So  much  of  the  order 
as  rektes  to  the  taxation  of  thebill,  and  to  the  undertaking, 
must  be  struck  out,  and  the  rule  must  be  discharged  as 
to  the  rest 

Alderson,  B. — At  common  law  an  attorney  had  a  right 
to  have  his  bill  settled  by  a  jury.  The  2  Geo.  3,  c.  23, 
restrained  that  right  by  giving  the  client  an  opportunity 
of  taxing  the  bill.  But  the  statute  has  no  reference  what- 
ever to  the  power  of  the  Court  to  order  an  attorney  to 
deliver  a  bill  or  account  for  money  received ;  it  is  merely 
restrictive  of  the  right  of  the  attorney  to  go  to  the  jury. 

GuRNSY,  B. — Formerly  there  were  two  orders,  one  to 
deliver  the  bill,  and  another  to  have  it  taxed.  I  cannot 
see  any  hardship  in  embodying  the  whole  in  one  order, 
more  especially  as  it  is  the  practice  to  allow,  on  taxation, 
for  making  out  the  bill  of  costs* 

Rule  discharged,  except  so  far  as  re* 
lates  to  the  taxation  of  the  bill,  and 
the  undertaking  to  pay. 


NiAs  €?•  Milton. 

ApartyhaTiDg  rw  •  H.  WATSON mo^ed  for  a  rule  nisi  to  discharge 
onm^nepro-  ^^^  defendant  out  of  custody  on  entering  a  common 
cesB,  escaped     appearance  under  the  1  &  2  Vict  c.  110.     It  appeared 

from  pruon  *  "^  *  *^ 

before  the  that  the  defendant  was  arrested  in  May  last,  and  shortly 
c.  no  passed,   afterwards  escaped*     An  escape  warrant  issued,  bearing 

taJ^eD  after  that  ^^^^  ^^®  ^^^  ^^Jf  under  which  he  was  retaken  on  the 
act  came  into     jg^j  November.     Supposing  the  defendant  had  remained 

operatioD- —  *^*         "^ 

Heid,  that  he  in  custody  Since  the  first  taking  until  the  present  time,  it  is 
titled  to  bedis-  clear  he  would  be  now  in  custody  on  mesne  process :  Here 
charged.  j^.  j^^^^  jjg  considered  as  a  conti|iuing  custody. 
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Parks,  B. — The  defendant  is  not  entitled    to  relief       1838. 

under  the  statute  in  any  view.    As  he  was  not  in  custody         j^ 

on  the  1st  October  he  cannot  come  within  the  7th  section,       .,  V' 

.  Milton. 

and  the  only  question  is,  whether  the  provisions  of  the  1st 
do  not  protect  him  from  being  retaken.  That  section 
however  meaos  **  an  arrest'*  at  the  commencement  of  the 
suit.     Here  he  is  out  of  custody  by  his  own  default. 

Aldbrson,  B* — It  is  impossible  to  presume  that  a  man 
who  has  escaped  has  continued  in  custody* 

Rule  refused. 


Wood  and  Another,  Assignees  of  W.  and  6.  Howard 

V.  Duncan. 

Assumpsit.  The  first  four  counts  were  for  money  a  cause  in 
paid,  money  had  and  received,  interest,  and  money  due  JJere^g^te^b- 
on  an  account  stated,  alleging  the  promises  to  have  been  sues,  was  re- 

ferreQ  by  order 

made  to  the  bankrupt.    There  was  another  set  of  counts,  of  nin  prios, 

laying  the  premises  to  the  plaintiffs  as  assignees.     The  fi^^  award! 

defendant  pleaded,  first,  as  to  the  first  four  counts,  except  J^J^f/g^he* 

as  to  the  sum  cf239L  13tf.  M.  parcel,  &c.,  non-assumpsit,  event.   The 

Secondly,  to  the  whole  declaration  that  W.  and  G.  Howard  found  for  the 

were  not  bankrupts.     Thirdly,  to  the  first  four  counts,  a  t^o  of*the^'* 

set-off  for  money  due  from  W.  and  G.  Howard  before  their  "f***?'.  ^^^^ 

^  of  which  co- 

bankruptcy.     Fourthly,   to    the  same    counts,    payment,  vered  the 

Fifthly,  to  the  same  counts,  release.    Sixthly,  as  to  80/.  I2s.  action,  and  for 

parcel  of  the  first  four  counts,  payment  by  two  promissory  J^^  othera^bu^ 

notes.     Lastly,  to  the  last  set  of  counts,  a  similar  plea  of  omitted  to 

award  da- 
payment,  mages:— HeW, 

The  cause  having  been  called  on  for  trial,  a  verdict  was  wLinsuffident. 

taken,  by  consent,  for  the  plaintiff— -damages  1000/.,  subject 

to  a  reference  to  a  barrister,  who  was  to  be  at  liberty  to 

vacate  the  verdict,  and  enter  one  for  the  defendant,  if 

he  should  think  fit ;  the  costs  of  the  award  and  reference 

to  abide  the  event.     The  arbitrator  awarded  that  the 
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1838.        verdict  found  for  the'plaintiff  should  be  vacated,  and  that 
HowA&o      *  verdict  should  be  entered  for  the  plaintiffs  on  the  first, 

o.  second,  fourth,  fifth  and  sixth  issues ;  and  for  the  defend- 

Duncan.  _       ,  .   ,        ,  _ 

ant  on  the  third  and  last. 


'  Cowling  moved  to  set  aside  the  award  as  insufficient. 
The  arbitrator  has  not  stated  whether  the  verdict  should 
be  entered  for  the  plaintiffs  or  the  defendant ;  and  if  for  the 
plaintiffs,  to  what  damages  they  are  entitled.  This  is  the 
more  necessary,  as  the  costs  are  to  abide  the  event,  and 
it  is  impossible  to  say  on  this  award,  in  whose  favour 
judgment  ought  to  be  entered. 

W.  H.  Watson  shewed  cause  in  the  first  instance.  The 
award  is  no  doubt  ambiguous,  but  if  the  Court  can  see  the 
arbitrator's  intention  they  will  not  set  it  aside.  It  appears 
on  the  face  of  the  award,  that  he  did  not  intend  to  find  for 
the  plaintiff,  for  if  he  had  meant  the  plaintiff  to  have  the 
costs,  he  would  have  gone  on  to  find  damages.  The 
objection  has  arisen  from  a  mere  error  in  copying  the 
draft.  If  a  verdict  at  nisi  prius  is  entered  erroneously 
the  Court  will  amend  it,  and  this  is  an  analogous  case. 
[Alderson,  B, — Here  there  is  nothing  to  amend  by.] 

Parke,  B. — It  is  clear  that  some  mistake  has  been 
made.  In  the  case  of  an  erroneous  entry  of  a  verdict  at 
nisi  prius,  the  Court  corrects  it  by  virtue  of  the  8  Hen.  6, 
c  IS,  on  the  presumption  that  it  is  a  misprision  of  the 
clerk.  But  here,  whichever  way  the  verdict  was  entered 
there  would  be  errors,  for  the  arbitrator  has  not  found  for 
the  defendant  on  any  plea  which  covers  the  whole  cause  of 
action ;  and  although  he  has  found  for  the  plaintiff,  he 
awards  no  damages.  This  may  be  a  case  of  great  hardship, 
but  as  it  is  impossible  for  the  Court  to  ascertain  which  way 
the  arbitrator  meant  to  find,  we  cannot  interfere. 

Rule  absolute. 
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1838. 


Robinson  v.  Peace. 

JjmARTIN  moved  for  a  rule  to  shew  cause  why  the  sum  The  defendant 

of  340/.  should  not  stand  charged  with  the  payment  of  the  tn]^  fi^the 

amount  for  which  judgment  had  been  recovered  in  this  "^p^JtT^e 

action.    It  appeared  that  the  defendant  had  entered  into  pwchMe-mo- 

ner  wu  depo* 

an  agreement  with  the  Brighton  Railway  Company  for  the  shed  by  the 


sale  of  some  land  of  which  he  was  possessed,  and  that  the  hands  ofa  * 
purchase-money,  340/.,  had  been  deposited  in  the  hands  of  |^"^  ^^}J^^ 
a  third  party  for  the  use  of  the  defendant.    The  14th  defendant:—. 
section  of  the  1  &  2  Vict,  c  110,  enacted,  **  that  if  any  monef  covld 
person  against  whom  any  judgment  shall  have  been  entered  ^^^^ 
up  in  any  of  her  Majesty's  superior  Courts  at  Westminster,  ^  ^.^^^.i 

«nt  11*1  ••  C.  110,  ••  14. 

sball  nave  any  government  stock,  funds,  or  annuities,  or  any 
stock  or  shares  of  or  in  any  public  company  in  England, 
(whether  incorporated  or  not),  and  standing  in  his  name  in 
his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
Courts,  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  annuities  or  shares,  or  such 
of  them  or  such  part  thereof  respectively  as  he  shall  think 
fit,  shall  stand  charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so  recovered,  and 
interest  thereon,  and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been 
entitled  to,  if  such  charge  had  been  made  in  his  favour  by 
the  judgment  debtor."  Then  the  12th  section  enables  the 
sheriff,  by  virtue  of  any  writ  of  fieri  facias,  to  seize  and  take 
any  money  or  bank  notes,  and  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties,  or  other 
securities  for  money  belonging  to  the  person  against  whose 
effects  such  writ  shall  be  sued  out.  Coupling  the  two 
sections,  it  would  seem  that  this  money,  being  in  the  hands 
of  a  trustee,  was  liable  to  be  attached  under  the  14th 
section. 


94  CASES   ON    POINTS  OF   PRACTICB,   EXCH. 

1838.  Parke^  B. — This  is  not  a  case  within  the  act.     The 

RoBDiBON      purchase-money  is  not  a  part  of  the  funds  of  the  company, 

_  ^'  and  therefore  not  within  the  14th  section;  nor  is  it  within 

PSACE, 

the  12th,  for  that  only  applies  to  money  in  the  hands  of  the 
debtor,  and  not  in  the  hands  of  a  third  party  as  trustee  for 
him. 

Rule  refused. 


Isaac  v.  Richards. 

The  defendant  J ERVIS  shewed  cause  against  a  rule  obtained  by  Arch- 

arrested  on  the  bold^  for  Staying  proceedings  upon  the  bail  bond,  upon 

the  I4t?'  a''  payment  of  costs.    A  writ  of  capias  issued  on  the  SOth 

summons  was  June,  under  which  the  defendant  was  arrested  on  the 

taken  out  to 

stay  proceed-  6th  July.  On  the  14th  July,  the  defendant's  attorney 
^t^oTde^^'  took  out  a  summons  (returnable  the  following  day)  to  stay 
orierwai'thei^  proceedings,  upon  payment  of  debt  and  costs.  An  order 
upon  made,  ^as  made  accordingly,  and  it  provided — "  that  in  default 
default  of  pay-  of  payment  of  the  debt  and  costs  forthwith,  the  plaintiff 
the^pliOntiff  ^  '  sliould  be  at  liberty  to  sign  final  judgment.**  The  costs 
dio^d  be  at  li-  ^^^^  taxed,  but  nothinff  further  was  done  in  pursuance 

berty  to  sign  n-  »  o  r 

nal  judgment."  of  the  order.     Upon  the  14th  August,  pldntiff  took  an 

taxed,  but  no  assignment  of  the  bail  bond,  and  on  the  1 5th,  the  defend- 

wutako^un-  '^^'^  attorney  undertook  to  appear  to  the  original  action, 

der  the  order.  The  defendant  died  on  the  9th  September.    Jerms  con- 

Upon  the  14th  '^ 

August,  the  tended,  that  as  nothing  was  done  under  the  order,  it  was 

uMMignment  not  Competent  to  apply  for  a  stay  of  proceedings  on  the 

boB^*  onUie  ^^^^  bond,  and  to  compel  the  plaintiff  to  sign  final  judg- 

9th  Sept  de-  ment  against  the  defendant. 

fondant  died : 
--Held,  that 

the  order  did  Archbold,  in  support  of  the  rule. — By  the  terms  of  the 
"r*^toth*  order,  the  plaintiff  was  in  a  situation  to  sign  final  judg- 
benefit  of  ment  upon  entering  an  appearance.  The  defendant  having 

snecial  bail 

applied  to  stay  proceedings,  upon  payment  of  debt  and 
costs,  it  was  a  condition  precedent  that  he  should  consent 
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to  judgment  in  case  the  debt  and  costs  were  not  forthwith        1838. 
paid.    This  then  amounts  to  an  implied  authority  to  the 
plaintiff  to  enter  an  appearance. 

Parks,  B. — The  question  turns  upon  the  meaning  of 
the  undertaking,  in  the  order  for  staying  proceedings.  If 
the  meaning  is  that  which  Mr.  Archbold  contends  for, 
namely,  that  the  plaintiff  shotild  have  the  power  of  sign- 
ing judgment,  upon  entering  a  common  appearance,  then 
he  is  right,  because  the  defendant  having  died,  the  bail 
would  be  entitled  to  be  relieved  upon  payment  of  the 
costs  of  the  bail  bond.  If  the  defendant  had  appeared,  it 
b  dear  the  plaintiff  would  have  lost  a  trial,  and  in  that 
case  the  bail  would  not  be  entitled  to  relief,  except  upon 
the  terms  of  the  bail  bond  standing  as  a  security.  It  is 
true  that  the  ^fendant  hiis  admitted  the  debt,  by  making 
die  application  to  stay  procelidings ;  but,  unless  th^  order 
means  something  more  thto  it  importer,  the  defendant  is 
entitled  to  reKef.  I  am  of  opimon  that  the  order  only 
means  that  the  plaintiff  is  to  be  at  liberty  to  sign  final 
judgment  upon  a  common  appearance.  If  it  meant  that 
he  was  to  have  the  benefit  of  special  bail,  the  plaintiff 
should  have  drawn  up  the  order  in  those  terms. 

Alderson,  B. — I  am  of  the  same  opinion.  The  order 
only  gave  power  to  the  plaintiff  to  sign  judgment  upon  a 
common  appearance. 

Rule  absolute. 
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COURT  OF  COMMON  PLEAS. 

IN  THE  SECOND  YEAR  OF  THE  REIGN  OP  VICTORIA. 


Ig33^  Warren  v.  De  Burgh. 

Whenrm the  jtjLAYWARD  appeared  in  this  case  to  oppose  the 
affidavit  of  saf.  justification  of  bail.     It  was  stated  in  the  affidavit  of 

ficiency,  the       * 

bail  swore  that  sufficiency,  that  the  bail  were  not  security  *^  for  any 
ee^iiiiyforuiy  defendant  except  the  above  named  De  Burgh."  It  was 
onTi^e'above.  su^oii^ted  that  this  was  not  enough,  and  that  it  should  be 
named  defend-  gwom  that  they  were  not  bail  for  any  defendant  "  except 

ant;**  the  Court  "^  ... 

allowtd  them  in  this  action."    There  was  a  broad  distinction  between 

iiffida^,  by  '  ^^  ^^o  allegations,  because,  although  they  were  only  bail 

Sevw^not  ^^'^*'*®  present  defendant,  they  might  have  given  security 

bail  for  any  for  him  in  several  actions. 

defendant, 
"  except  in  this 

co^<^*'the*  Tindal,  C.  J. — It  is  clearly  a  mistake,  and  you  must 

oppontion  to     consent  to  a  Uttle  time  being  given  to  amend. 

be  costs  in  the 

Humfreyi  in  support  of  the  bail,  said  that  the  bail  were 
in  Court,  and  that  the  defect  in  the  affidavit  could  be 
immediately  remedied.  The  only  question  was,  whether 
the  plaintiff  should  pay  the  costs  if  the  opposition  should 
be  unsuccessfuL 

Tindal,  C.  J. — This  is  not  a  case  for  costs  on  either 
side.  It  is  a  very  strict  objection,  and  the  bail  may  amend 
their  affidavit. 

Justification  allowed. 
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1838. 

Doe  dem.  Kirschner  v.  Roe. 

JSALL,  moved  for  judgment  against  the  casual  ejector,  in  ejectment  to 

It  was  an  action  to  recover  possession  of  a  dissenting  ^n  of'a^chi^ 

chapel,  and  service  had  been  effected  on  the  survivinff  P^'  9ernc»  on 

'^  ®  thesunriYing 

lessees  and  the  sextoness.    This,  it  was  submitted,  was  lesieet,  and  the 

^M  •      .  ■eitonessis 

SUfbcient  rofficient. 

The  Court  granted  a  rule. 

Rule  granted. 


Sanderson  v.  Lee. 
JiUSBY  moved  for  a  rule  to  compute  principal  and  Onanapplica- 

,  ^  tion  for  a  rule 

interest  on  a  bill  of  exchange,  without  the  production  of  to  compute 
the  bill  before  the  Master.     The  affidavit  on  which  he  jSi"* 
moved,  stated  the  bill  to  have  been  drawn  on  and  accepted  i^  of  ez- 

chanee,  with- 

by  the  defendant,  and  to  be  dated  the  9th  July  1838;  its  outtheproduc- 
amount  being  IS/.  Is.  3d,    It  was  indorsed  to  the  plaintiff  jn^ment 
by  the  drawer,  and  it  was  payable  two  months  after  date.  ^^"^[Je^coart 
The  defendant  had  suffered  judgment  by   default,  but  refuMdtogive 

,  ,,an  opinion  as 

having  by  some  means  obtained  possession  of  the  bill,  the  to  whether  the 

plaintiff  was  unable  to  produce  it.     It  was  submitted,  that  ^^  ^{j  J^ 

the  defendant  by  suffering  judgment,  having  admitted  the  "^^^^fi!  ^"* 

biU  to  be  due,  the  plaintiff  might  go  before  the  Master  rule,  leaving 

without  producing  the  instrument.     The  case  of  Green  v.  the  decution  of 

Heame{a)f  was  however,  opposed  to  the  application.  the  Master. 

TiNDAL,  C.  J. — Would  it  not  be  better  to  apply  to  the 
Master  first,  and  then  come  to  us  to  make  the  term, 
sought  to  be  introduced  into  the  rule,  if  he  refuses  to  do 
as  he  is  required  ?    We  give  no  opinion  upon  the  question, 

{a)  3T.  R.  301. 
VOL.  VII.  H  D.  P.  C. 
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1838.        but  we,  however,  think  that  the  least  expensive  course  will 
Sanderson    ^  ^^^  ^^^  Other  party  to  go  before  the  Master,  and  then, 
if  either  side  complain  of  his  decision,  a  fresh  application 
can  be  made  to  the  Court- 
Rule  granted. 


V. 

Lee. 


Cattle  v.  Gamble. 

Where  groand  C^  HANNELL,  moved  for  a  rule  calling  on  the  plaintiff 
"oDto^he"*^'  *°  shew  cause,  why  the  verdict  found  in  this  case,  in  his 
highest  bidder,  favour,  with  14/.  5*.  damages,  should  not  be  set  aside,  and 

on  conditions, 

whereby  the  a  nonsuit  entered.     It  was  an  action  of  assumpsit  for  the 

quired  to  pay  a  ^^  ^^  ^^^  '^^^  ^^  ^^  plaintiff,  and  the  eatage  of  the  grass 

mone^do  ***  *°^  herbage  thereon,  and  the  defendant  pleaded  non- 

and  to  give  a  assumpsit  as  to  all  but  30/.  15^.,  and  as  to  that  sum  there 

joint  note  for  were  several  pleas,  which  were  immaterial  upon  the  present 

payaWe  on  a  question.     The  cause  was  tried  before  the  under  sheriff  of 

r'^  d*^  ^  ^^^  county  of  Warwick,  and  it  was  proved  that  a  sale  by 

mination  of  his  auction  had  taken  place  on  the  S7th  April  1835,  at  which 

the  iand,^and  the  defendant  became  the  purchaser  of  one  of  the  lots  set 

de^ult*  bs  b*^  ^"*  ^^  *  printed  catalogue,  which  was  marked  No.  2,  for  a 

liable  to  be  sum  of  45/.  The  lot  was  described  as  consisting  of  two  closes 

turned  out,  and  ...  ,  .  ,      , 

the  owner  of  containing  Sixteen  acres,  and  it  was  set  out  as  **  herbage 
re4eUt,  t"*^  ^^  Upper  Townsend's  Close,  and  Lower  Townsend's  Close.** 
conditions  of     Attached  to  the  catalogue,  were  the  conditions  of  sale 

sale  come  with-  ^      ' 

in  the  schedule  printed,  and  some  only  of  these  were  now  important  to  be 
Act,  which  considered.  The  first  was,  that  the  highest  bidder  should 
amounTof^duty  ^  ^^®  party  entitled  to  possession,  and  should  pay  down  a 
to  be  paid  on     deposit  of  10/.  and  give  a  satisfactory  joint  note  for  the 

in  consideration  residue  on  the  10th  August  following.    The  fourth  pro- 
of a  sum  of 
money  paid 

for  the  same  by  way  of  fine  or  premium  without  any  yearly  rent,  and  may  be  admitted  in  evidence, 
bearing  a  1/.  stamp  placed  upon  it,  as  upon  a  conveyance  on  the  sale  of  lands  for  a  sum  of 
tnoney  of  the  amount,  for  which  the  letting  took  place. 


MICHAELMAS   TERM,   2   VICT.  99 

vided  that  the  lessees  should  be  entitled  to  possession  of       1838. 
their  respective  lots  until  29th  September  following,  and 
that  each  party  becoming  a  lessee  as  aforesaid  should  then 
peaceably  deliver  up  possession  of  the  property,  and  m 
default  should  be  deemed  a  wilful  trespasser,  and  his  cattle 
should  be  liable  to  be  impounded  ;  and  the  seventh  was, 
that  the  vendor,   in  case  of  default  on  the  part  of  the 
purchaser  in  any  of  the  conditions,  should  be  at  liberty  to 
re-let  the  premises.     The   defendant    wrote   under  the 
conditions,    '^  I  have  purchased  Lot  2,  at  45/."  and  to  this 
he  attached  his  signature.     At  the  trial  it  was  sought  to 
pat  in  the  conditions  of  sale  as  evidence,  but  an  objection 
was  made  by  the  defendant,  on  the  ground  that  the  1/. 
agreement  stamp,  which  the  document  bore,  was  insuffi- 
cient, and  that  it  should  have  been  stamped  as  a  lease. 
The  objection,  however,  was  overruled,  and  the  under 
sheriff  received  the  paper  in  evidence,  reserving  leave  to 
the  defendant  to  make    the    present    motion.     It  was 
submitted,  that  upon  the  conditions,  it  was  clear  that  the 
defendant  was  entitled  to  possession  of  the  property,  only 
in  the  character  of  lessee ;  he  was  to  retain  possession  for  a 
certain  time  only,  and  it  could  not  be  successfully  con- 
tended that  the  agreement  bore  any  resemblance  to  an 
absolute  sale.     It  was  true  that  the  term  "  vendor  "  was 
once  used  in  the  conditions,  but  that  could  not  alter  the 
real  nature  of  the  transaction.    There  was  no  rent  reserved, 
nor  was  there  any  power  to  distrain,  but  neither  of  these 
was   a  necessary  ingredient  in   a  lease.      The  plaintiff 
divested  himself  of  possession  of  the  land,  and  the  defendant 
took  it  for  a  determinate  time,  and  that  amounted  to  a 
lease  (a).     There  was  one  view  of  the  case,  however,  in 
which,  although  the  instrument  should  be  looked  upon  as  a 
lease,  the  stamp  would  be  sufficient.     If  it  was  to  be  taken 
to  come  within  the  description  given  in  the  schedule  of  the 
statute  55  Geo.  3,  c.  184,  as  being  a  "  lease  or  tack  of  any 
lands,   hereditaments   or  heritable   subjects,   granted  in 

(a)  Bac.  Abr.  tit.  Lease,  K. 
H  2 
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Cattle 
Gamble. 


onsideratton  of  a  sum  of  money  by  way  of  fine,  premium, 
or  grassum,  paid  for  the  same,  without  any  yearly  rent,  or 
with  any  yearly  rent  under  20/./*  in  which  case  the  same 
stamp  must  be  used  "  as  for  the  conveyance  on  the  sale  of 
lands  for  a  sum  of  money  of  the  same  amount^'*  which 
would  be  ILy  the  sum  of  money  in  this  case  being  under 
50/.  But  this  was  not  suggested  at  the  trial,  and,  even  if 
it  wasy  the  money  paid  was  not  strictly  a  premium  or 
fine.  If  it  was  so,  it  must  be  paid  all  at  one  time,  and 
must  precede  and  anticipate  everything  to  be  done  by  the 
parties.  Here,  however,  there  were  three  stipulations, 
namely,  the  payment  of  the  deposit,  the  giving  security, 
and  then  the  payment  of  the  remainder;  and  although  the 
party  might  comply  with  the  first  two  conditions,  yet  if  he 
omitted  to  complete  his  agreement,  he  would  be  liable  to 
be  turned  out  of  possession.  The  letting,  therefore,  was  a 
letting  on  conditions,  in  consideration  of  a  premium,  and 
the  agreement  must  be  held  to  fall  within  the  meaning  of 
the  subsequent  head  in  the  schedule,  and  to  be  a  lease  or 
tack  of  land  of  a  kind  ^'  not  otherwise  charged  in  the 
schedule,"  in  which  case  it  would  be  liable  to  a  duty 
ofl/.  15*. 


TiNDAL,  C.  J. — We  think  that  the  suggestion  which 
has  been  thrown  out  in  moving  for  this  rule,  is  one  which 
should  be  adopted.  The  question  is,  under  what  head  in 
the  Stamp  Act  this  instrument  must  fall  ?  There  is  no 
rent  reserved  in  the  case,  and  the  party  who  grants  it 
receives  all  the  benefit  of  it,  either  by  an  immediate  pay- 
ment in  specie,  or  in  some  other  way.  The  words  of  the 
schedule  of  the  Stamp  Act  are — '^  Lease  or  tack  of  any 
lands,  hereditaments,  or  other  heritable  subjects,  granted 
in  consideration  of  a  sum  of  money,  by  way  of  fine,  pre- 
mium, or  grassum,  paid  for  the  same,  without  any  yearly 
rent,  or  with  any  yearly  rent  under  20/."  Now,  suppose 
there  was  no  other  clause  in  this  act,  no  general  sweeping 
clause,  should  we  have  any  difficulty  in  saying  that  this 
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If  as  a  case  within  this  division  of  the  schedule  ?     Then,        1838. 
referring  back  to  the  title  "  conveyance,"  we  find,  that       Caitle 

when  the  consideration  amounts  to  20L,  and  is  under  50/.,  »• 

Gamble« 
a  15«.  stamp  is  sufficient.     I  think,  thereforCj  that  this 

case  falls  fairly  and  reasonably  within  the  first  part  of  the 

statute,  and  the  rule  must  be  refused. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Davis  v.  Lowdnes. 

t^RA  Y  moved  for  a  rule,  calling  upon  the  demandant  in  The  Court  will 
this  writ  of  right  to  shew  cause  why  a  commission  should  not  ^  examine  a*  * 
issue  to  examine  one  Mary  Debenham,  a  material  witness  for  ^^^eM  on  in- 
the  tenants  upon  interrogatories,  under  the  statute  1  Wm.  4,  on  the  ground 
c.  22,     The  affidavit  on  which  the  application  was  made,  ^^HUneM, 
stated  the  witness  to  be  resident  at  a  place,  distant  two  hun-  2°*^  {?*f  **• 

^         '  ciavit  01  a  tur* 

dred  and  seventy  miles  from  London ;  that  she  was  upwards  g^n  »  V^ 

duced,  stating 

of  eighty-one  years  of  age,  and  was  very  infirm,  and  that  she  the  nature  of 
had,  besides,  recently  met  with  a  very  severe  accident,  which  and  alleging"*' 
confined  her  to  her  bed,    and  rendered  it  exceedingly  Hi«  belief  that 

^  "    the  witness  will 

unlikely  that  she  would  be  able  to  travel  to  London  to  not  be  able  to 
attend  the  trial  of  the  cause.  [Tindal,  C.  J. — Have  you  of  the  cause. 
the  affidavit  of  a  surgeon?]  No  such  affidavit  had 
been  made ;  but  the  evidence  of  the  witness  on  interroga- 
tories could  not  be  received  at  the  trial,  unless  the  testi- 
mony of  a  surgeon  was  given  to  prove  her  inability  to 
appear,  and  therefore  such  an  affidavit  was  now  unneces- 
sary. The  10th  section  of  the  statute  referred  specifically 
to  the  trial,  and  not  to  the  motion  before  the  Court. 
lUfulalf  C.  J. — In  that  case  it  would  be  a  matter  of  course 
to  examine  the  witness  on  interrogatories,  and  then  you 
could  use  her  examination  or  not,  as  you  pleased.]  The 
tenant  needed  not  to  use  it,  unless  he  liked,  in  any  case. 
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Davis 

V, 

L0WNOK8. 


ITindal,  C.  J.— -Therefore,  we  must  look  to  see  that  it  is 
a  bond  fide  motion.]  It  was  sworn  that  the  deponent  was 
'informed  of,  and  believed/'  the  facts  stated ;  and  this,  it 
was  urged,  was  sufficient. 

Tin  DAL,  C.  J. — I  think  you  may  very  easily  set  the 
matter  right.  There  is  plenty  of  time,  and  it  would  be 
very  easy  to  procure  the  affidavit  of  a  medical  man  joined 
to  that  you  have  already  produced. 

On  a  subsequent  day 

Gray  renewed  his  application.  He  now  produced 
the  affidavit  of  a  surgeon,  who  stated  the  nature  of  the 
illness  of  the  witness,  and  said,  that  it  was  improbable 
that  she  would  ever  be  able  to  attend  a  trial  in  London. 


The  Court  granted  a  rule. 


Rule  granted. 


An  affidavit, 
stating  the  de- 
ponent to  have 
"  personally 
served  J.  T., 

and  C.  T.,  the 
foar  tenants,  in 
possession,  with 
true  copies  of 
the  declara- 
tion,'* is  not 
sufficient,  but 
each  should 
be  sworn  to 
have  been  per- 
sonally served. 


Doe  dem.  Levi  v.  Roe. 

t/*  BAYLEY  moved  for  judgment  against  the  casual 
ejector.  The  affidavit  on  which  he  moved  stated,  that 
the  deponent  had  "  personally  served  J.  T.,  W.  E.,  J.  E., 
and  C.  T.,  the  four  tenants  in  possession,  with  true  copies 
of  the  declaration,"  and  that  the  same  had  been  read  over 
and  explained  to  them.  The  difficulty  was,  that  it  was 
not  sworn  specifically,  that  each  tenant  had  been  person- 
ally served.  The  person  who  made  the  affidavit  was  not 
in  town. 

TiNDAL,   C.   J. — The  defect  can  easily  be   supplied. 
You  have  time  enough  to  renew  your  application. 


Rule  refused. 
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Jones  r.  Price. 

# 

mL*   V,  WILLIAMS  shewed  cause  against  a  rule  ob-  The  Coun  will 
tained  in  this  action  by  Talfaurd^  Serjt.,  for  entering  a  absolute  for 
suggestion  on  the  record,  in  order  that  the  trial  of  the  ^o°^on  ST 
cause  might  be  had  in  the  county  of  Hereford  instead  «cord,  to  re- 

i»r>ji-  1  1  1  move  the  trial 

of  Radnorshure,  where  the  venue  was  laid.  It  was  an  of  a  cause  from 
action  brought  against  the  defendant  for  a  trespass  upon  a  where^ecauae 
dose,  of  which  the  plaintiflf  was  the  tenant,  adjoining  the  ^^  whew^S!^' 
turnpike-road  in  Radnorshire,  and  the  affidavits  produced  venue  is  laid, 

,  to  an  adjoming^ 

m  support  of  the  rule,  disclosed  the  fact,  that  James  Watt,  county,  the  ac- 
Elsq.,  the  lord  of  the  manor,  was  the  real  plaintiff  in  the  t^^^i^^^ 
action,  and  that  the  close  in  question,  having  been  com-  ^^'  "^  ^^ 

^  '  o  bemg  sworn, 

mon  land,  had  been  enclosed  by  him  in  the  year  1832.    It  that  the  de- 
was,  besides,  alleged,  that  in  the  year  1834,  the  defend-  others  riotously, 
ant  and  others,    under  the  advice  and  countenance  of  o^iy^^^m^.' 
certain  persons  resident  in  the  neighbourhood,  riotously  bled,  and  broke^ 
and  tumultously  assembled  together,  and  pulled  down  and  fences.  See, 
destroyed  the  fences  of  the  said  close.    The  action  was  irganytermr~ 
commenced  in  the  year  1884,  but  various  circumstances  "^on  the  plain- 
had  prevented  its  coming  on  for  trial  until  the  present  time.      SembU,  that 
It  was  submitted  that  the  rule  should  not  be  made  abso-  is  not  entitled 
lute.     The  fact  alleged,  of  the  riotous  assemblage  of  the  ^^^^^^^^^  ""^ 
people,  shewed  nothing  more  than  that  the  defendant  and 
others,  who  were  the  commoners,  were  desirous  of  obtain- 
mg  possession  of  what  they  looked  upon  as  their  right ; 
and  it  did  not,  in  any  degree,  prove  that  the  plaintiff  would 
be  enabled  to  procure  a  fair  trial  in  the  county  of  Rad- 
nor.    It   would  be   unjust   to   the   defendant,   who  was 
a  poor  man,  to  take  the  cause  to  be  tried  forty  miles 
away  from  the  place  where  the  cause   of  action  arose; 
and  if  the  plaintiff  desired  to  procure  a  decision  at  the 
hands  of  a  jury,  unbiassed  in  favour  of  the  defendant,  he 
might  apply  to  have  a  special  jury  summoned.     [Tindal, 
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1838.  C.  J. — Such  an  application  would  have  been  opposed  by 
Jones  y^"*  ^"  *^®  ground  that  the  special  jurors,  who  are  few 
p*^'  in  number  in  Radnorshire,  were  connected   in  interest, 

with  Mr.  Watt.]  If  the  rule  should  be  made  absolute,  it 
was  submitted,  that  it  should  be  only  upon  terms,  and 
that  the  defendant  should  have  his  extra  costs,  occasioned 
by  the  removal  of  the  trial.  The  action  was  commenced, 
and  had  been  carried  on,  upon  the  understanding  that  it 
would  be  tried  near  the  defendant's  own  home ;  and  although 
he  might  have  been  prepared  to  go  to  trial  under  such 
circumstances,  he  might  not  have  the  means  to  carry  all  his 
witnesses  a  distance  of  forty  miles.  The  proposition  which 
had  been  suggested  was  one  sanctioned  by  many  cases 
already  decided.  [  Tindaly  C.  J. — If  the  defendant  succeeds 
at  the  trial,  he  will  have  all  his  costs.  Although  a  party 
has  a  right  by  law  to  have  his  action  tried  near  his  own 
home,  yet  the  statute  provides  for  cases  where  a  sugges- 
tion may  be  entered ;  and  that  must  not  be  disregarded.  I 
suppose  the  plaintiff,  as  he  comes  here  to  ask  a  favour, 
will  have  no  objection  to  pay  the  costs  of  the  motion ;  but 
on  the  general  question,  I  think  the  defendant  is  not 
entitled  to  them.] 

Talfaurdf   Seijt.,  consented  to  pay  the  costs  of  the 
motion. 

TiNDAL,  C.  J. — On  payment  of  the  costs  of  this  motion, 
let  the  rule  be  made  absolute  for  entering  a  suggestion. 

Rule  absolute. 
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Batemam  9.  Dunn. 

rwILDEf  Serjty    moved  for  a  rule,   calling,  on   the  A  defendant 

defendant  in  this  action  to  shew  cause  why  an  order  made  Jl^^  and 

by  CoUman,  J.,  at  chambers,  on  the  16th  October,  should  j!^]^"* 

not  be  discharged.    It  was  an  action  brought  upon  a  bill  of  preTiondy  to 

exchange,  and  the  defendant  was  arrested  on  the  13th  victc.  lio, 

September.    On  the  27th  of  the  same  month  special  bail  ^!^^^ 

was  put  in,  and  subsequently  an  application  was  made  to  ^'M*  ^^V^ 

the  learned  judge  at  chambers^  for  an  order  to  enter  an  within  thd 

ezoneretur  on  the  bail  piece^  and  to  deliver  up  the  bail  3i^l2^uon  of* 

bond  to  be  cancelled,  on  the  defendant's  entering  a  com-  |^\^^^' 

mon  appearance,  in  pursuance  of  the  provisions  of  the  judge  at  cham- 

statute  1  &  3  Vict  c.  110,  (the  act  for  the  Abolition  of  power  to  make 

Arrest  on  Mesne  Process.)     An  affidavit  was  produced  on  ^teran  ero- 

behalf  of  the  plaintiff,    on  shewing  cause  against  the  ?^^T  ^^  ^® 

summons,  in  which  the  clerk  to  his  attorney  swore,  that  the  (tefendant 

"he  had  been  informed   by  the  person  who  was  the  monl^pwtf^' 

drawer  of  the  bill,  and  he  believed  that  the  defendant  "*^     ., . 

'  Where  it  u 

was  a  barrister,  practising  in  the  Irish  courts,  and  that  his  MaKhttoarreet, 

-  ,  or  detain  a 

usual  place  of  abode  was  in  Ireland ;  and  also  that  the  defendant  un- 
defendant  had  no  permanent  place  of  residence  in  England,  gj^'o,  of  thTdrd 
and  was  about  to  return,  or  had  actually  returned,  to  his  ^*;^®°  ^^.^^^ 

'  •'  '  ^  statute,  the 

said  usual  place  of  abode  in  Ireland."    In  opposition  to  affidavit,  on 

this,  however,  the  defendant  made  an  affidavit,  and  in  it,  plication  is 

although  he  did  not  deny  that  his  usual  place  of  abode  ^^h^  belief 

was  in  Dublin,  he  swore  that  "  he  had  no  present  intention  ofthedeponent, 

that  the  defend- 
to  quit  England."    The  learned  judge  thereupon  made  ant  is  "  about 

an  order,  which  the  plaintiff  now  sought  to  set  aside,  and  it  lanX^unleM 

was  submitted  that  it  was  irregular ;  first,  on  the  ground  |j«  ^^k^^jj^*!? 

that  the  defendant  was  not  in  actual  custody,  and  was  not  and  must  also 

therefore  within  the  meaning  of  the  act ;  and  further,  that  circumstances, 

the  affidavit  of  the  plaintiff  was  sufficient  to  bring  the  case  ^y^""^  **^ 

within  the  general  discretionary  power  given  to  the  Court,  founded. 

or  a  judge,  by  the  terms  of  the  3rd  section  of  the  statute, 

to  arrest,  or  detain  a  defendant  in  custody,  when  it  was 
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1838.        shewn  that  he  was  about  to  quit  England,  unless  he  should 
Bateman      ^  forthwith  apprehended.     The  statute  was  one  of  very 
V.  great  importance,  and  was  in  a  very  considerable  degree 

speculativci  being  attended  also  with  great  doubt  and 
difficulty,  and  with  much  danger  to  the  general  interests 
of  the  commercial  portion  of  the  community.  The  Court 
therefore  would  hesitate  before  they  went  beyond  the 
strict  terms  of  its  enactments. 

Sir  F.  Pollock,  on  a  subsequent  day,  shewed  cause. 
— The  sections  of  the  statute,  which  bore  reference  to 
this  case,  were  the  3rd  and  the  7th.  Section  Srd  provides 
— **  That  if  a  plaintiff,  in  any  action,  in  any  of  her  Majes- 
ty's Courts  of  Law  at  Westminster,  in  which  the  defendant 
b  now  liable  to  arrest,  whether  upon  the  order  of  a  judge, 
or  without  such  order,  shall,  by  the  affidavit  of  himself,  or 
any  other  person,  shew,  to  the  satisfaction  of  a  judge  of 
one  of  the  said  superior  courts,  that  such  plaintiff  has  a 
cause  of  action  against  the  defendant  or  defendants,  to  the 
amount  of  20/.,  or  upwards,  or  has  sustained  damage  to 
that  amount,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  or  any  one,  or  more  of  the  defendants, 
is  or  are  about  to  quit  England,  unless  he  or  they  be 
forthwith  apprehended,  it  shall  be  lawful  for  such  judge, 
by  a  special  order,  to  direct  that  such  defendant,  or 
defendants,  so  about  to  quit  England,  shall  be  held  to 
bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceed- 
ing the  amount  of  the  debt  or  damages ;  and  thereupon  it 
shall  be  lawful  for  such  plaintifl^  within  the  time  which 
shall  be  expressed  in  such  order,  but  not  afterwards,  to 
sue  out  one  or  more  writ  or  writs  of  capias  into  one  or 
more  counties,  as  the  case  may  require,  against  such 
defendant  so  directed  to  be  held  to  bail,  which  writ  of 
capias  shall  be  in  the  form  contained  in  the  schedule  to 
this  act  annexed,  and  shall  bear  date  on  the  day  on  which 
the  same  shall  be  issued."  The  7th  section  enacted — 
**  That  every  prisoner,  who,  at  the  time  appointed  for  the 
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commencement  of  this  act,  shall  be  in  custody  upon  mesne 
process  for  any  debt  or  demand,  and  shall  not  have  filed 
a  petition  to  be  discharged  under  the  laws  now  in  force 
for  the  Relief  of  Insolvent  Debtors,  shall  be  entitled  to  his 
discharge  upon  entering  a  common  appearance  to  the 
action."  The  object  and  intention  of  the  legislature  in 
passing  this  act,  was  to  abolish  arrest  on  mesne  process  in 
civil  actions,  except  where  it  was  suspected  that  the 
defendant  intended  to  evade  justice ;  but  an  allegation  in 
an  affidavit,  of  the  general  probability  of  a  defendant  being 
about  to  quit  England,  was  insufficient  to  put  the  power 
of  the  Court  into  operation,  and  it  must  be  clearly  shewn, 
that  the  party  had  such  an  intention  in  view.  The  statute 
was  a  remedial  one,  and  the  object  which  existed  at  the 
time  of  its  passing  was  the  extension  of  the  Hberty  of  the 
subject.  The  affidavit  of  the  plaintiff  in  this  action 
was  insufficient,  and  it  ought  to  have  alleged,  that  which 
was  a  precedent  condition  to  an  order  being  granted  for 
the  arrest  or  detention  of  a  defendant,  namely,  that  the 
defendant  was  ''  about  to  quit  England  unless  he  should 
be  forthwith  apprehended.'*  The  statute  was  favourable 
to  plaintiffs  in  one  respect,  in  allowing  them  the  privilege 
of  securing  the  person  of  the  defendant  at  any  time  in  the 
course  of  the  suit,  and  the  practice  therefore  must  be 
very  clearly  defined.  There  was  no  doubt,  that  at  some 
time  or  other,  the  defendant  would  quit  England,  because 
he  admitted  his  intention  in  his  own  affidavit,  but  there 
appeared  to  be  no  immediate  probability  of  the  occurrence 
of  such  an  event,  and  the  Court  would  not  go  so  fiir  as  to 
infer  that  probability  from  the  facts  alleged.  The  act 
must  be  construed  as  liberally  as  possible,  so  as  to  give 
defendants  the  greatest  possible  advantage  under  its  pro- 
visions, and  they  must  be  suffered  to  remain  unmolested 
and  uninterrupted  until  the  latest  possible  moment.  The 
Court,  therefore,  before  they  pronounced  any  decision, 
would  take  care  that  due  regard  was  paid  to  the  intention 
of  the  legislature,  and  would  require  an  affidavit  sworn 
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1888.        in  the  very  words  of  the  act,  or  in  terms  which  were 

Bateman      equivalent  to   them;   and   they  would,   besides,   hold  it 

V.  necessary  that  the  circumstances  should  be  stated  from 

which  the  inference  might  be  drawn.    An  affidavit,  unless 

it  set  forth  both  the  facts  and  the  inference,  would  not  be 

sufficient  under  the  terms  of  the  statute. 

Wildey  Serjt.,  in  support  of  the  rule. — ^The  Court  were 
now  called  upon  under  a  particular  statute,  to  give  effect 
to  certain  of  its  provisions,  but  unless,  by  those  provisions, 
the  jurisdiction  which  they  were  desired  to  exercise  was 
conferred  upon  them,  they  would  hesitate  before  they 
assumed  an  authority  which  they  did  not  possess  previously 
to  the  passing  of  that  act,  and  more  especially,  if  they 
found  that  the  effect  of  that  power  would  be  to  deprive 
a  plaintiff*  of  a  security  which  he  had  already  obtained, 
but  which  had  been  taken  from  him  improperly.  Upon 
the  grounds  of  public  policy  or  convenience,  the  Court 
possessed  no  jurisdiction,  and  they  would  not  suffer  the 
arguments  advanced  on  the  other  side  to  prevail,  unless 
the  position  which  they  were  intended  to  establish  was 
justified  by  law  and  the  general  interests  of  justice. 
The  act  in  its  preamble  recited  that,  **  Whereas  the 
present  power  of  arrest  upon  mesne  process  is  unneces- 
sarily extensive  and  severe,  and  ought  to  be  relaxed  ;**  but 
from  this  no  supposition  could  arise,  that  any  intention 
existed  on  the  part  of  the  legislature  to  take  away  the 
power  of  arrest,  where  the  interests  of  justice  demanded 
its  continuance,  or  to  impose  a  difficulty  upon  tradesmen 
in  this  country,  who  were  seeking  to  recover  debts  from 
foreigners,  who  came  here  only  occasionally  and  for  tempo- 
rary purposes,  by  taking  from  them  a  security  which  had 
hitherto  been  granted^  and  without  which  their  interests 
must  suffer.  Neither  was  there  any  intention  to  involve 
proceedings  to  arrest  or  detain  a  defendant,  in  technica- 
lities, such  as  were  here  contended  for,  and  the  effect  of 
which  would  be  to   take  away   those   beneficial  eff*ects 
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which  the  statute  was  likely  to  produce.     The  afRdavits^  in        1838. 
the  present  case  would  be  quite  sufficient  to  convince  a      bateman 
man  of  common  understanding  of  the  defendant's  intention        ^^' 

®  .11  Dunn. 

to  quit  England,  and  the  object  of  the  act  was  simply  that 
this  should  be  satisfactorily  shewn;  not  by  strict  legal 
proof,  but  by  circumstances  sufficient  to  manifest  a  pro- 
bable cause  for  believing  the  fact;  not  upon  such  grounds 
as  should  prevent  any  astute  legal  mind  from  discovering 
any  objection,  but  those  upon  which  a  reasonable  man 
would  act.  If  the  spirit  and  meaning  of  the  act  were  com- 
plied with  so  far  as  to  give  the  judge  to  whom  application 
was  made,  reason  to  believe  that  the  defendant  intended 
to  quit  the  country,  that  was  sufficient ;  and,  although,  in 
the  section  in  question,  the  words  **  forthwith  appre- 
hended" were  used,  the  term  "  forthwith**  referred  to  the 
apprehension  of  the  defendant,  rather  than  to  the  time  of 
his  quitting  England.  The  act  was  passed,  besides,  to 
prevent  the  unnecessary  restriunt  of  the  personal  liberty 
of  debtors,  but  here,  the  defendant  was  not  restrained  in 
his  liberty,  for  he  was  at  large  upon  bail.  Actual  custody 
was  referred  to  in  all  the  remedial  clauses,  and  that  must 
be  taken  to  be  alluded  to  in  the  present  instance.  If  the 
principle,  upon  which  the  learned  judge  had  acted,  were 
to  be  established,  it  might  be  carried  still  further,  and  in 
some  future  case  it  might  be  said,  that  money  paid  into 
Court  in  lieu  of  bail,  should  be  paid  back  to  a  defendant 
upon  similar  grounds,  (a) 

Tin  DAL,  C.  J. — ^This  is  an  application  to  the  Court 
which  involves  two  points,  one  of  which  is  of  a  very  gene- 
ral and  important  nature,  while  the  other  only  turns  upon 
the  affidavits  in  the  particular  case.  The  first  objection 
taken  by  my  brother  Wilde,  with  a  view  to  set  aside  the 
order  of  Mr.  Justice  Coltman  is,  that  the  learned  judge  has 
made  an  order  in  the  case  under  such  circumstances,  as 

(a)  Vide  Jackson  v.  Cooper,  Ante. 
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1838.  by  law  he  was  not  authorized,  and  in  a  case,  which  is 
not  within  the  intention  and  jurisdiction  of  this  statute. 
The  other  objection  is  only  on  the  particular  affidavits  filed 
by  the  plaintiff,  when  the  matter  was  before  the  learned 
judge  for  consideration,  and  the  question  on  them  is,  whe- 
ther they  shew  reasonable  grounds  for  thinking  that  the 
defendant  ought  to  be  detained  in  prison,  in  such  a  way, 
as  falls  within  the  jurisdiction  given  by  the  act. 

The  first  pouit,  as  I  have  already  said,  is  of  great  im- 
portance ;  and  if  I  had  any  doubt  upon  it,  I  should  have 
taken  time  to  consider  the  judgment  which  I  should  give 
on  it.  It  is  said,  that  where  a  party  has  been  arrested  on 
process,  before  the  act  came  into  operation,  but  was  not 
actually  committed  to  prison,  the  authority  given  by  the 
7th  section  will  not  apply  to  him.  That  appears  to  me  to 
involve  two  considerations, — first,  whether,  if  the  defend- 
ant in  the  action  had  been  actually  committed  or  rendered 
to  prison  by  his  bail,  after  the  act  came  into  operation,  the 
judge  or  the  Court  would  have  authority  to  interfere ;  and 
secondly,  whether  a  party  out  on  bail  is  to  be  considered 
as  being  in  the  same  situation  as  one  actually  in  custody, 
upon  the  equitable  construction  to  be  put  upon  the  statute, 
or  by  analogy  to  other  cases. 

On  the  point,  whether  a  person  not  suffering  actual  bo- 
dily imprisonment  on  the  1st  of  October,  when  the  act 
came  in  force,  is  within  its  operation,  it  appears  to  me, 
that  although  the  defendant  was  not  in  actual  bodily  cus- 
tody on  that  day,  yet  if  he  might  afterwards  be  put  into 
prison  by  his  bail,  there  b  no  reasonable  ground  to  con- 
tend that  he  is  not  within  the  protection  of  the  statute. 
It  is  true,  that  by  the  7th  section  of  the  statute  it  is  said, 
**  that  every  prisoner  who,  at  the  time  appointed  for  the 
commencement  of  this  act,  shall  be  in  custody  upon  mesne 
process  for  any  debt  or  demand,"  shall  be  entitled  to  the 
relief  given  by  the  act,  and  it  may  be  said,  that  according 
to  the  letter  of  the  statute,  the  defendant  here  was  not  in 
actual  imprisonment  on  the  very  day  when  the  statute  came 
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into  operation,  but  the  words  of  the  act  are  '*  in  custody 
upon  mesne  process  for  any  debt  or  demand/*  and  the  clear 
object  and  intention  of  the  statute  being,  that  after  the  1st 
October  there  should  be  no  imprisonment  on  mesne  pro- 
cess, unless  in  the  limited  and  excepted  cases  specified  ;  I 
am  not  prepared  to  say  that  cases  of  persons  in  the  custody 
of  their  bail,  who  had  the  power  to  render  them  into  actual 
imprisonment  at  any  time,  will  not  satisfy  the  provisions  of 
the  statute.  The  act  being  passed  with  the  intention 
which  I  have  suggested,  it  would  be  strange  to  say  that 
one  set  of  persons  should  be  liable  to  be  kept  in  prison  at 
the  will  of  those  at  whose  suit  they  were  arrested,  after  the 
act  had  come  into  operation,  while  others  would  be  entitled 
to  be  discharged.  Therefore  I  think  that  persons  arrested 
before  the  act  came  into  force,  but  actually  committed  to 
prison  after  the  operation  of  the  statute  commenced,  are 
within  its  provisions.  I  think  we  have  nothing  to  do,  sit- 
ting here  as  judges,  with  the  general  expediency  or  policy 
of  this  act,  but  we  are  bound  to  administer  its  provisions, 
after  it  has  passed,  so  as  to  give  the  fullest  operation  to 
the  apparent  intentions  of  the  legislature;  and  it  appears 
to  me  that  the  construction  which  the  Court  have  given  to 
it  in  this  instance  is  that  which  parliament  intended  it 
should  receive. 

The  second  point  is,  whether,  although  a  defendant  is 
not  in  actual  custody,  we  have  authority  to  grant  an  appU- 
cation  to  enter  an  exoneretur  on  the  bail  piece.  It  would 
be  a  strange  construction  to  put  on  the  act,  if  we  should 
say,  that  where  the  bail  have  the  power,  of  their  own  will 
and  pleasure,  to  put  the  defendant  into  prison,  the  expense 
and  trouble  occasioned  by  such  a  course  must  be  incurred 
before  we  exercise  the  jurisdiction  which  we  possess,  or 
before  any  decision  is  pronounced.  Whether  this  applica- 
tion is  made  by  the  defendant  or  the  bail  to  enter  an  exon- 
eretur, it  does  not  appear  to  me  to  make  any  difference, 
as  the  trouble  and  cost  to  the  defendant  himself  would  be 
equal  in  either  case;  and  the  Court  are  fully  borne  out  in 
this  opinion   by  the  cases  which  occurred  in  the  Court, 
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1838.        soon  after  the  passing  of  the  statute,  5  Geo.  2,  c.  30,  gir- 
Bateman      ^"8  ^^^  power  to  the  Court  or  a  judge  to  discharge  a  bank- 
«^*  rupt  under  certain  circumstances;  and  from  that  time  until 

now,  it  appears  to  have  been  universally  admitted,  that, 
although  the  party  should  not  be  actually  committed  to 
prison,  the  bail  might  come  to  the  Court,  and  they  would 
have  the  benefit  of  an  application  to  enter  an  exoneretur. 
The  earliest  case  decided  upon  the  statute  to  which  I  have 
referred,  is  that  of  Ray  v.  Hussey  (a),  and  a  note  is  ap- 
pended to  the  report  by  the  editor,  in  which  he  says,  that 
this  course  had  been  before  adopted  in  the  King's  Bench, 
and  that  it  was  a  new  practice  introduced  to  discharge  the 
bail  in  a  summary  way,  without  putting  them  to  the  trouble 
and  charge  of  surrendering  the  principal  as  formerly.  I 
am  unable  to  see  any  palpable  distinction  between  entering 
an  exoneretur  under  such  circumstances  as  then  existed, 
and  doing  so  in  the  present  case.  There  is  here  only 
one  thing  necessary  to  be  done  to  entitle  the  defendant 
or  his  bail  to  the  remedy,  which  is,  that  there  should  be  a 
common  appearltnce  entered.  It  seems  to  me,  therefore, 
that  on  the  general  question  my  brother  Coliman  had 
authority  to  make  the  order  in  this  case. 

This  brings  us  to  the  remaining  point,  which  is  peculiar 
to  this  case,  whether  the  particular  affidavits  produced  by 
the  plaintiff  were  sufficient  to  authorize  the  interference  of 
the  judge,  or  to  require  him  to  detain  the  defendant  still 
in  custody,  or,  to  refuse  the  relief  which  was  prayed. 
This  depends  upon  the  construction  to  be  put  upoQ  the  3d 
section  of  the  act,  and  it  is  to  be  observed,  that  the  7th 
section,  which  directs  the  defendant  to  be  discharged,  goes 
on  with  a  proviso  **  that  every  such  prisoner  shall  be  liable 
to  be  detained,  or  after  such  discharge  to  be  again  arrested 
by  virtue  of  any  such  special  order  aforesaid,  at  the  suit  of 
the  plaintiff  at  whose  suit  he  was  previously  arrested,  or 
of  any  other  plaintiffs.''  This  then  throws  the  considera- 
tion of  the  question  upon  the  3d  clause,   on  looking  at 

(a)  Barnes'  Notes,  p.  104. 
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which,  it  is  directed  that  the  order  must  be  made  on  an        1838. 
aflMavit,  made  by  the  plaintiff  himself,  or  by  some  person     ^b~^JCTIJ' 
in  his  behalf,  which  must  shew  **  to  the  satisfaction  of  a  «• 

judge  of  one  of  the  said  superior  Courts,  that  such  plain-> 
tiff  has  a  cause  of  action  against  the  defendant  or  defend-^ 
ants  to  the  amount  of  twenty  pounds  or  upwards,  or 
has  sustained  damage  to  that  amount,  and  that  there 
is  probable  cause  for  believing  that  the  defendant  or 
any  one  or  more  of  the  defendants  is  or  are  about  to  quit 
England,  unless  he  or  they  be  forthwith  apprehended.** 
Now,  it  appears  to  me  that  the  affidavit,  which  is  made  for 
the  purpose  of  obtaining  a  detaining  order  or  a  new  writ 
of  capias,  should  at  least  shew  the  belief  of  the  party 
swearing  it,  that  the  defendant  is  about  to  quit  England, 
unless  he  be  forthwith  apprehended,  and  must  also  pro** 
ceed  further,  and  shew  the  probable  cause  on  which  that 
belief  is  grounded,  in  order  that  it  may  be  submitted  to  the 
consideration  of  the  judge.  I  do  not  find  here,  that  the 
plaintiff  has  pledged  himself  by  saying  that  he  believes  the 
defendant  is  about  to  quit  England,  unless  he  be  forthwith 
apprehended ;  and  the  affidavit,  therefore,  which  has  been 
made,  is  defective  in  not  stating  that,  as  well  as  in  not  giv^ 
ing  sufficient  grounds  for  the  judge  to  act  upon. 
On  the  whole,  therefore,  the  rule  must  be  discharged. 

Vauohan,  J.— ^I  am  of  the  same  opinion.  Although  I 
have  had  some  difficulty  in  coming  to  a  decision  as  to  the 
construction  to  be  put  upon  this  statute,  I  agree  with  Sir 
F.  PoUocky  that  it  should  be  liberally  construed,  because* 
it  is  enacted  in  favor  oC  the  liberty  of  the  subject,  and  in 
order  to  secure  and  extend  that  liberty ;  but,  at  the  same 
time,  we  are  only  to  give  that  meaning  to  its  provisions 
which  seems  warranted  by  their  terms.  I  lament,  however, 
that  it  should  have  been  called  into  operation  so  soon  as 
on  the  1st  October,  because,  if  it  had  been  on  the  2d 
November  instead,  there  might  have  been  applications 
made  to  the  Courts  at  once,  and  the  subject  might  have 

VOL.  VII.  I  D.  p.  c. 
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defendant  not  being  actually  imprisoned;   and  I  think,        1838. 
that  where  a  defendant  is  out  on  bail  on  mesne  process,      bI^iIn 
the  Court  are  fully  authorized,  unless  there  are  any  par-  «• 

ticular  circumstances  to  prevent  them  from  exercising  the 
jurisdiction,  to  relieve  the  bail  by  entering  an  exoneretur, 
the   bail  being  entitled  to   surrender  the    defendant  a 
prisoner.     The  7th  section  of  the  act  provides,   '*  That 
every  prisoner,  who,  at  the  time  appointed  for  the  com- 
nencement  of  this  act,  shall  be  in  custody  upon  mesne 
process,  and  shall  not  have  filed  a  petition  to  be  discharged, 
under  the  laws  now  in  force  for  the  Relief  of  Insolvent 
Debtors,  shall  be  entitled  to  his  discharge  upon  entering 
a  common  appearance  to  the  action."    With  respect  to 
the  words,  ''  at  the  time  appointed  for  the  commencement 
of  this  act,"  they  must  mean  necessarily,  when  the  act 
shall  have  come  into  operation,  and  it  does  not  mean  to 
refer  truly  to  persons  who  shall  be  in  custody  on  that 
particular  day,  and  no  other,  but  on  that  day  and  subse- 
quently.    Now,  first,  what  is  the  meaning  of  the  word 
**  custody  ?"     Does  it,  or  does  it  not,  mean  the  custody  of 
the  bail?     It  is  necessary  to  determine  that,  and  I  am 
much  disposed  to  hold,   that  a  party  out  on  bail  is  in 
custody  within  the  meaning  of  the  statute,  and  I  am  the 
more  incUned  to  entertain  this  opinion,  because  I  find  in 
the  subsequent  section,  relating  to  the  applications  to  be 
made  to  the  Insolvent  Debtors*  Court,  by  prisoners,  for 
their  discharge  (the  Sdth),   that  the  words    "in  actual 
custody  within  the  walls  of  any  prison"  are  used.     This 
expression  is  not  found  in  the  7th  section,  and  the  better 
ground,    therefore,   exists  for  believing  that  the  word 
"custody"  may  extend  to  persons  who  are  out  on  bail. 
Bat  moreover,  if  the  bail  are  entitled  to  render  the  defend- 
ant, the  Court  may  take  the  course  which  was  adopted  in 
the  case  of  a  bankrupt  who  had  obtained  his  certificate, 
and  may  enter  an  exoneretur  on  the  recognizance. 
That  being  so,  the  next  question  is,  whether  my  bro- 

I  2 


116 


CASES  ON   POINTS  OF  PRACTICE,  C,  P. 

1838.        ther  CoUman  was  called  on  to  detain  the  defendant  in  this 
^][^^j^      casCi  instead  of  ordering  him  to  be  discharged.     The  3rd 

^'  section  refers  to  persons  at  large,  and  provides,  that  a 

capias  may  be  issued  to  take  them  into  custody  on  its 
being  shewn,  to  the  satisfaction  of  a  judge,  that  they  are 
about  to  quit  England,  unless  they  be  forthwith  appre- 
hended. The  word  **  about  **  is  very  vague  and  general, 
and  may  mean  six  weeks,  or  three  months,  or  immediately, 
but  the  section  must  be  taken  to  mean  that  the  party  is 
going  at  no  distant  period.  The  expression,  however, 
does  not  stop  there,  for  the  words  **  unless  he  be  forthwith 
apprehended,"  are  immediately  afterwards  used,  and  there- 
fore it  must  be  taken  to  be  necessary  that  the  defendant 
should  be  immediately  arrested,  and  these  words  must  be 
stated  in  an  affidavit,  made  for  the  purpose  of  detaining  or 
arresting  a  defendant,  and  the  plaintiff  must  pledge  his 
belief,  in  the  form  given  by  the  statute,  that  "  the  defend- 
ant is  about  to  quit  England,  unless  he  be  forthwith  ap- 
prehended,** and  he  must  state  such  circumstances  as  will 
shew  that  to  be  a  reasonable  inference.  It  will  be  ob- 
served that  a  very  early  arrest  is  what  is  contemplated  by 
the  statute,  because  the  schedule  gives  the  form  of  the 
writ  of  capais,  and  the  sheriff  is  directed,  immediately 
after  the  execution  of  the  writ,  to  return  it  to  the  Court 
from  which  it  issued,  together  with  the  manner  in  which 
it  has  been  executed;  or  if  the  same  should  remain  un- 
executed, he  is  required  to  return  it ;  not  as  hereto- 
fore, at  the  expiration  of  four  months,  but  at  the  ex- 
piration of  one  calendar  month  from  the  date  thereof,  or 
sooner,  if  he  should  be  thereto  required  by  order  of  the 
said  Court,  or  of  any  judge  thereof.  It  seems  to  me,  also, 
that  the  proceeding  for  the  purpose  of  detaining  a  defend- 
ant, still  in  custody,  should  be  of  the  same  nature  as  that 
on  which  the  capias  issues. 

On  these  grounds,    therefore,    both  on  the  general 
principle,  that  the  Court  has  the  jurisdiction  to  enter  an 
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ezoneretur  in  this  case,  and  that  the  plaintiff  has  not        1838. 
produced  such  an  affidavit  as  he  ought  to  produce  in  order      B^rracAN 

to  meet  the  terms  of  this  statute ;  I  think  that  the  order  of  «• 

Dunn. 

the  learned  judge  was  right,  and  the  present  rule  must  be 
disdiarged. 

CoLTMANy  J. — It  appears  to  me  also  that  this  order  was 

not  improperly  made,  and  that  the  case  was  fairly  within 

the  intention  of  the  act.     There  are  good  grounds  even 

for  saying  that  the  case  is  within  the  terms  of  the  statute, 

if  the  party  is  to  be  considered  to  be  in  custody  who  is  out 

on  bail,  it  being  in  the  power  of  the  bail  to  seisee  him  at 

any  moment;  but  it  might  be  perhaps  too  much  to  proceed 

npon  the  words  only  of  the  statute,  and  it  would  be  better 

to  rest  the  case  upon  the  analogy,  which  it  bears  to  the 

decision  already  referred  to  in  a  case  of  bankruptcy.    The 

practice  there  established  has  been  recognized,  and  when 

parties  have  only  to  go  through  forms,  they  may  take  two 

steps  at  once,  and  instead  of  requiring  the  defendant  to  be 

surrendered  the  Court  may  enter  an  exoneretur  at  once, 

and  so  avoid  circuity  of  proceeding. 

The  second  point  is,  whether  there  is  sufficient  ground 
for  holding  the  party  to  bail,  and  that  seeming  to  me  to 
involve  this  question,  whether  a  party,  who  is  domiciled 
abroad,  being  found  in  England,  would  afford  sufficient 
ground  for  an  arrest  in  respect  of  a  debt  due  in  this  coun- 
try ?  I  do  not  think  that  that  would  be  enough,  unless  other 
circumstances  were  stated  to  shew  that  he  was  likely 
to  leave  the  country.  The  only  thing  here  stated  was,  that 
the  defendant  was  a  practising  barrister  resident  in  Ireland, 
but  it  did  not  at  all  follow  therefore,  that  he  was  going 
abroad,  and  it  was  necessary  to  shew  something  more  than 
was  alleged.  I  assent  therefore  to  the  decision  which  the 
Court  have  given  on  this  part  of  the  question,  that  it  is 
necessary,  in  order  to  arrest  a  party  under  this  act,  that  the 
affidavits  should  shew,  not  only  (hat  the  party  will  quit 
England  at  some  time  or  other,  but  that  he  is  likely  to  do 
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1838.        SO  at  once,  and  therefore  it  is  very  proper  to  add>  **  unless 
BatIman      ^^  ^^  forthwith  apprehended,"  for  although  the  word 
'*  forthwith/'    is   more    immediately  connected  with  the 
apprehension  of  the  party,  yet  it  does  appear  to  refer 
also  to  the  departure  of  the  party  from  England. 

Rule  discharged. 


V, 

Dunn. 


Brookes  v,  Humphries. 

In  covenant  on  •■-  HIS  was  an  action  of  covenant.  The  declaration 
preml^to  one  a"eged,  that  on  the  24th  August  1829,  by  an  indenture  of 
?•  W;  *>y  ^*»e    lease  made  between  the  defendant  and  one  B.  W.,  the 

defeDdaDt  for 

ten  years,  the  defendant  demised  to  the  said  B.  W.  a  certam  messuage, 

venantiDg  that  tenement  and  premises,  to  have  and  to  hold  the  same  from 

**^wefand*a  -  ^^^  Michaelmas  day  then  next  ensuing,  for  the  full  term  of 

thority  to  de-  ten  years,  at  the  yearly  rent  of  50/.,  and  the  defendant  for 

the  said  B,  w.  himself  did  then  covenant  with  the  said  B.  W.,  that  he  the 

and*obe'^ng  Said  defendant,  then  having  good  right,  full  power,  and 

the  covenants  lawful,  and  absolute  authority  to  demise  and  lease  the  said 

in  the  lease,  ''     ^  ^ 

should  have  premises,  the  said  B.  W.  and  his  assigns,  paying  the  said 
non,  adeclara.  rent,  and  keeping  and  performing  all  and  singular  the 
aM?gnee^f  the  Covenants,  &c.  should  and  lawfully  might,  peaceably  and 
premises  from  quietly  have,  hold,  occupy,  and  enjoy  the  said  premises, 
that  thedefend-  without  molestation,  &c.;  and  that  the  said  B.  W.,  by  virtue 
power  and  au-  ^^  ^^^  ^^^^  indenture,  entered  upon  the  premises  in  the 
SbiSiT  and    indenture  specified ;  and  that  subsequently  by  a  certain 

that  his  interest 
lasted  during 

the  life*time  only  of  one  S.  C,  who  died  before  the  expiration  of  the  term  ;  and  that,  therefore, 
oue  E.  C.  "  lawfully  claiming^  in  that  behalf,  put  out  and  evicted  the  plaintiff,  and  having  a 
good  title  against  the  plaintiff,  and  all  persons  claiming  under  him,  entered  into,  and  upon 
the  said  premises :" — Held  ill,  for  not  shewing  the  manner  in  which  the  title  of  £.  C.  com- 
menced. 

To  the  above  declaration  the  defendant  having  pleaded  a  covenant  to  repair,  of  which  be 
alleged  a  breach  by  the  plaintiff,  the  plaintiff  demurred  to  the  plea ;  and  it  was  held  that  the 
objection  might  be  taken  to  the  declaration,  although  there  was  no  demurrer,  general  or 
special. 

Quere,  whether  the  fulfilment  of  the  covenant  to  repair*  was  a  condition  precedent  to  that  for 
<iuiet  enjoyment? 
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faidentuTe  and  assignroetit  then  made,  the  said  B.  W.,  iii        1838. 

oonaadeirationy  ftc.  did  assign  the  said  premises  to  the      b^[^^]^ 

plaintiff  for  the  residue  of  the  said  term  often  years,  and  v. 

that  the  plaintiff  entered  upon  the  said  premises  and 

became  possessed ;  and  further,  that  the  said  B.  W.  at  all 

times,  and  after  the  making  of  the  said  indenture  first 

mentioned,  and  the  said  assignment,  did  respectively  pay 

rent,  and  observe,  perform,  and  fulfil,  and  keep  all  the 

covenants  in  the  said  first  indenture  specified,  which,  on  the 

part  of  die  said  B.  W.  were  to  be  performed,  and  dh6uld 

have  been  observed,  of  all  which  the  defendant  had  notice ; 

yet  diat  the  defendant  broke  his  covenant  in  this  matter, 

to  wit,  that  the  defendant  had  not  in  himself  good  right, 

ftill  povrer,  or  lawful  authority  to  demise  the  said  premises 

to  the  said  B.  W.  for  the  said  term  of  ten  years,  but,  on 

the  contrary,  that  at  the  time  of  making  the  said  indenture 

of  lease,  &c«  the  defendant  was  seised  of  and  entitled  to 

poesessioh  of  the  said  premises  during  the  lifetime  only  of 

one  S.  C,  and  was  not  at  that,  or  at  anytime  seiaeed  of,  or 

entitled  to  the  said  premises,  except  during  the  life  of  the 

snd   S.  C,  and  that  the  said   S.  C,   long  before  the 

expiration  of  the  said  term  of  ten  years,  to  wit,  on  the 

1st  February   1837,  departed   this  life,   whereupon   the 

right  of  the  defendant  to  the  possession  of  the  said  premises 

utterly  and  entirely  ceased  and  determined ;  and  that  one 

E.  C,  then  lawfully  claiming  in  that  behalf,  put  out  and 

evicted  the  defendant,  and  having  a  good  title  as  and 

against  the  plaintiff,  and  all  persons  claiming  under  him, 

he  entered  into  and  upon  the  said  premises. 

This  the  defendant  pleaded  lastly,  that  the  said  B.  W., 
in  the  declaration  mentioned,  did,  in  the  said  indenture  of 
lease,  covenant  and  agree  with  the  defendant,  that  he  the 
said  B.  W.,  his  heirs,  &c.,  should  and  could  at  his  or  their 
own  proper  cost  and  charges,  during  the  continuance  of  the 
said  assignment,  repair  and  uphold  the  said  messuage,  &c. 
with  all  manner  of  needful  and  proper  repairs,  and  that 
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1888.        the  plaintiff  did  not  at  all  times  observe,  keep  and  perform 
Bbookbs      *^®  ®*"^  covenant,   but  suffered  the   said    premises   to 
remain  and  be  out  of  repair.     Demurrer,  and  Joinder. 

HUMPH&IES. 

Channell,  in  support  of  the  demurrer,  submitted  that 
the  plea  was  bad,  for  that  the  defence  set  up,  although  it 
might  be  a  ground  of  cross  action,  was  no  bar  to  the  present 
suit.     The  covenant  to  repair  was  mutual,  and  it  was  not 
a  condition  precedent  to  the  quiet  enjoyment  of  the  pre- 
mises ;  Boone  v.  Eyre  (a).  The  test,  by  which  it  might  be 
found  whether  the  condition  was  precedent  or  mutual, 
was  to  inquire  whether  it  went  to   the  whole  consider- 
ation,   but  it  could  not  be  contended   that  it  did   so, 
because  if  it  happened  that  the  premises  were  out  of 
repair  for  any  short  time,  or  to  any  slight  extent,  in 
that  case  the  contract  would  at  once  be  at  an  end. 
But  Stavers  v.  Curling  (6),  and  Ritchie  v.  Atkinson  (c), 
were  in  point,  and  shewed  that  such  a  construction  could 
not  be  put  upon  the  covenant.     Dawson  v.  Dyer  (cQ, 
however,  went  to  the  full  extent  required  here,  for  it 
was   there  held,   that  a  covenant  having  been   entered 
into  for  quiet  enjoyment   upon  a  demise  of  premises, 
with   a  proviso  for  re-entry,   if  the  rent  should  be  in 
arrear  twenty-one  days,  the  lessee  having  been  disturbed 
in  his  possession,  might  bring  covenant  against  the  land- 
lord, though  at  the  time  when  the  cause  of  action  ac- 
crued, the  rent  had  been  in  arrear  more  than  twenty-one 
days,  for  that  the  payment  of  rent  was  not  a  condition 
precedent  to  the  performance  of  the  covenant  for  quiet 
enjoyment.      But  the    defendant   might   further   object 
that  the  declaration  was  ill,  in  not  suflSciently  assign- 
ing the  breach,  inasmuch  as  it  was  not  alleged  that  the 
eviction  was  the  act  of  the  defendant,  or  of  any  person 

(a)  2W.  Bl.  1312;  1  H.  Bl.  (c^  10  East,  295. 

273  C«).  ((0  5  B.  &  Ad.  584. 

b)  3  B.  N.  C.  355. 
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ling  in  respect  of  title  prior  to  his  own.    The  allega-        1888. 
tbn,  however,  which  was  made,  clearly  amouoted  to  one      brookwi 
of  a  person  entering  under  a  lawful  title ;  and  although  in    ,,     9- 
Noble  V.  King  (a)  it  was  decided ,  that  in  an  action  against 
executors,  in  their  own  right,  on  a  covenant  for  a  good 
title  and  quiet  enjoyment,  against  any  person  or  persons 
whomsoever,  contained  in  an  assignment  of  a  lease  by  the 
testator,  by  way  of  mortgage,  the  declaration  must  shew 
a  breach,  by  some  act  of  the  covenantors,  yet  there  the 
objection  was  taken  upon  special  demurrer,  while  here 
the  defendant  had  pleaded  over.     [TVitcfo/,  C.J. — You 
must  not  leave  it  a  matter  of  doubt  whether  the  person 
of  whose  entry  you  complain,  did  not   derive  his  title 
from  the  plaintiff  himself.     But  your  declaration  does  so.] 
But  this  should  have  been  objected  to  on  demurrer. 

TiNDAL,  C.  J. — ^In  2  Saunders  (6),  such  an  objection 
was  taken  even  after  verdict.  That,  therefore,  leaves  no 
doubt  upon  the  subject.  You  may  amend,  on  payment 
of  costs. 

Stephen,  Serjt.,  in  support  of  the  plea,  was  not  called 
on  by  the  Court. 

Leave  to  amend  granted. 
(a)  1  H.  Bl.  34.  (6)  P.  180  (c),  note  10. 


Doe  dem.  Dickens  v.  Roe. 

Peacock  moved  for  a  rule   for  judgment  against  in  ejectment 
the  casual  ejector.    The  action  was  brought  to  recover  aesrionofa 
possession  of  four  undivided  fourth  parts  of  a  chapel,  ^^P^>^^ 


•ion  hayifig 

quitted  the  cmintnr,  and  not  being  likely  to  retorn,  service  having  been  effected  on  the  penon 
in  whose  costody  tne  keys  of  the  cnapel  were  placed,  on  the  wife  of  the  tenant,  and  on  hissenrantf 
the  Court  granted  a  rule  absolute  for  judgment  against  the  casual  ejector. 
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1888. 


DICKSN8 

V. 

Roi. 


situated  at  Hooe^  in  Sussex.  The  tenant  in  posses- 
sion was  Dr.  Everard,  the  late  minister;  but  it  was  sworn 
that  he  had  quitted  England,  and  was  not  likely  to 
return.  Service  had  been  effected  on  the  clerk,  who  had 
received  the  keys  from  the  minister;  on  the  wife  of  the 
tenant  at  Brighton;  on  his  gardener  at  Hooe;  on  a 
person  claiming  as  mortgagee;  and,  finally,  by  affixing  a 
copy  of  the  declaration  on  the  notice  board  outside  the 
chapeL  It  was  laid  down  (a),  that  service  might  be  on 
the  chapel  warden,  or  on  the  person  to  whose  care  the 
keys  were  entrusted,  and  here,  there  being  no  chapel 
warden,  the  latter  course  had  been  taken. 


TiNDAL,  C.  J. — I  think  that  will  do.  You  may  take  a 
rule  absolute,  for  there  would  be  no  use  in  granting  a  rule 
to  shew  cause,  which  you  would  not  be  able  to  serve 
without  difficulty. 

Rule  absolute. 


(a)  2  Tidd.,  p.  2;  9  Ed.  p.  1212. 


To  a  plea  of 
the  discharge 
of  the  defend- 
ant under  the 
lofolvent  Act, 
a  replication 
alleging  a  want 
of  notice  of  the 
filing  of  the 
petition  and 
Bchedole,  under 
the  42iid  aec- 
tion:*^«(dill, 
on  ipadal  jdo* 
murifr. 


Reed  v.  Crofts. 

Assumpsit  on  a  UU  of  exchange  for  15/.,  drawn  on 
the  4th  September  1836,  and  accepted  by  the  defendant. 
The  defendant  pleaded  first,  non-acceptance,  and  secondly, 
that  after  the  bill  became  due,  to  wit,  on  the  9th  of 
August  1837,  by  an  order  made  by  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  England,  the  defendant, 
being  an  insolvent  debtor,  in  custody  in  the  Queen's 
Bench  prison,  and  having  petitioned  the  said  Court,  was 
duly  discharged  under  the  Insolvent  Debtors'  Act,  as  to 
the  supposed  promise  and  cause  of  action  in  the  declaration 
mentioned,  and  that  the  said  order  for  his  discharge  still 
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renuuned  in  force.  The  plaintiff  replied  to  this  plea,  that  1838. 
be  did  not  receive,  nor  was  he  served  with  any  notice  of  the 
filing  of  the  petition  and  schedule  in  the  said  plea  mentioned, 
nor  of  die  dme  or  place  of  hearing  the  same ;  and  further, 
that  firom  the  time  of  filing  the  said  petition,  to  the  time  of 
making  the  said  order,  the  plamtiff  was  resident  in  Eng- 
land, and  might  have  been  served,  &c. 

Special  demurrer,  assignfaig  for  cause  that  it  was  not 
competent  for  the  plaintiff  to  seek  to  invalidate  the  dis* 
charge  of  the  defendant,  by  alleging  a  want  of  notice,  for 
that  it  must  be  taken  for  granted,  that  the  petition  of  the 
defendant  had  been  rightly  granted ;  and  further^  that  by 
the  4Snd  section  of  the  insolvent  Debtors'  Act  (7  Geo.  4^ 
c  57),  notice  of  the  filipg  of  the  petition  and  schedule,  and 
of  die  dme  and  place  of  hearing  the  same,  was  required 
to  be  given  to  the  creditors,  and  yet  that  it  did  not  appear, 
by  the  replication,  whether  die  Insolvent  Debtors'  Court 
had  directed  any  means  by  which  notice  should  be  given, 
and  that  if  such  means  had  been  ordered  to  be  adopted, 
they  should  have  been  set  out ;  and  further,  it  was  ob- 
jected that  the  replication  was  deficient,  in  not  stating 
where  the  plaintiff  was  resident,  that  he  might  have  been 
served.     Joinder. 

James,  in  support  of  the  demurrer. — ^Notice  of  the  filing 
and  hearing  of  the  petition  of  the  insolvent  was  required  to 
be  given  by  the  Court,  and  not  by  the  debtor ;  and,  there- 
fore, the  plaintiff  by  his  allegation,  took  issue  upon  a 
matter  affecting  only  the  practice  of  the  Court.  The  In- 
solvent Court  had  laid  down  rules,  by  which  the  service  of 
notices  was  regulated,  and  it  must  be  supposed  that  they 
had  taken  care  to  see  them  followed  before  they  discharged 
the  defendant.  If  the  replication  was  to  remain  on  the 
record,  however,  the  jury  would  have  to  try  the  validity 
of  the  proceedings  of  that  Court. 

Humfrey,  for  the  pWntiff.— The  intention  of  the  In8<J- 
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1888.  vent  Debtors'  Act  was,  that  persons,  whose  cases  came 
within  certain  specified  provisions,  should  be  released  from 
any  future  coercion  of  their  persons  as  to  all  debts  which 
were  included  in  their  schedules ;  but  although  the  plea 
here  was,  that  the  defendant  had  been  discharged,  it  did  not 
follow  that  he  had  been  discharged  as  to  this  debt,  because 
he  might  not  have  included  it  in  his  schedule.  IPer  Curi" 
am.  The  act  expressly  excepts  debts  which  are  not  in 
the  schedule  from  its  provisions.]  It  was  competent  to  the 
plaintiff  to  deny  that  he  received  notice.  [Tindal,  C.  J. 
You  might  have  replied,  that  your  debt  was  not  in  the 
schedule.  Vaughan,  J. — By  this  replication  you  raise  the 
question,  whether  the  defendant  was  properly  discharged, 
and  that  would  put  in  issue  every  question  as  to  the  pro- 
ceedings of  the  Court*  The  presumption  is  in  favor  of 
notice  having  been  given,  because  the  defendant  otherwise 
would  nothave  been  discharged.]  It  was  intended  that  the 
notice  should  be  a  condition  precedent  to  the  discharge. 

Tin  DAL,  C.  J. — I  certainly  think  the  42d  section  of  this 
act  is  only  directory  to  the  Court,  and  does  not  make  the 
notice  a  condition  precedent.  It  provides,  that  the  Court 
shall  cause  notice  of  the  filing  of  every  petition  and  sche- 
dule, and  of  the  time  appointed  for  the  hearing  of  the  same, 
**  to  be  given  by  such  means  as  the  said  Court  shall  direct 
to  the  creditor  or  creditors  at  whose  suit  every  such  pri- 
soner shall  be  detained  in  custody."  Then,  when  you  come 
to  the  clause  which  gives  the  Court  the  power  to  discharge 
the  insolvent  (the  46th,)  it  says,  that  it  shall  be  lawful  for 
the  Court  or  commissioner  **  to  adjudge  that  such  prisoner 
shall  be  discharged  from  custody,  and  entitled  to  the  bene- 
fit of  this  act,  as  to  the  several  debts  and  sums  of  money 
due,  or  claimed  to  be  due,  at  the  time  of  filing  such  pri* 
soner's  petition,  from  such  prisoner  to  the  several  persons 
named  in  his  or  her  schedule  as  creditors.**  You  do  not 
say  that  this  was  a  debt  or  demand  not  duly  inserted  in  the 
schedule,  but  you  only  say  that  you  had  no  notice  of  the 
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fiUng  of  the  petition.    You  may  amend  on  payment  of       1888. 
costs. 

Leave  to  amend  granted. 


Ingram  v.  Lawson. 

ly  ASE  for  a  KbeL  The  declaration  alleged  that  the  plain-  To  a  dedara- 
tiff  was  a  merchant,  and  was  the  proprietor  of  a  certain  tion  for^Hbel 
▼essel  trading  between  Calcutta  and  London,  and  that  an  <^oos»«>ng  in  a 

°  ^  ^  '  statement  made 

advertisement  was  inserted  in  a  newspaper  belonging  to  the  by  the  defend- 
defendant,  announcing  that  the  vessel  was  about  to  sail  paper,  that  a 
widi  freight  and  passengers,  the  plaintiff  being  desirous  of  Ii^li^*^^ 
securing  passengers  of  respectability,  and  that  the  defend-  whichwaa  ad- 
ant  published  in  his  said  newspaper  a  certain  false  and  de-  carry  freight 
Amatory  libel,  of  and  concerning  the  defendant  and  his  said  SfresplwuS" 
vessel,  which  purported  to  be  a  letter  from  a  correspon-  Jj^^Lond^*^^ 
dent  to  the  said  newspaper,  and  which  stated  that  the  said  was  unsea- 
vessel  was  leaky,  and  in  an  unseaworthy  condition,  and  was  sold  to  the 
that  she  had  been  sold  to  the  Jews  to  carry  out  convicts,     ©urco^victe^a 

Plea,  justifying  that  part  of  the  libel,  in  which  the  vessel  S|e"fiiT'^°5f 
was  represented  as  unseaworthy.  the  libel,  and 

Demurrer,  that  although  the  plea  professed  to  be  an  swer  to  the  ~ 
answer  to  the  whole  declaration,  yet  it  left  that  part  of  the  ^eSuf^onle- 
allegation  respecting  the  vessel's  having  been  sold  to  the  m«n«r. 
Jews,  unanswered. 

J.  Henderson,  in  support  of  the  demurrer  was  stopped 
by  the  Court. 

Humfrey^  in  support  of  the  plea,  submitted  that  the  libel 
was  completely  answered,  for  its  real  substance  and  effect 
was,  the  unseaworthy  state  of  the  vessel.  That  portion  of 
the  publication,  referring  to  the  ship  having  been  sold  to 
the  Jews,  was  not  in  itself  libellous,  and  need  not,  there- 
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fore,  be  answered.  If  special  damage  were  shewn  to  have 
been  caused  by  it,  it  might  indeed  be  so,  but  a  vessel  to 
carry  convicts  must  be  as  seaworthy  as  one  employed  in 
carrying  freight  or  passengers.  [TimUUf  C.  J. — From  the 
statement  in  the  libel  it  might  be  supposed  that  the  vessel 
was  full  of  convicts,  and,  in  that  case,  no  one  would  apply 
for  a  passage  in  her.]  But  such  a  supposition  would  be 
contradicted  by  the  advertisement  which  was  in  the  same 
paper.  [  Tindal^  C.  J. — It  is  alleged  in  the  declaration  that 
the  plaintiff  wished  to  procure  passengers  of  respectability ; 
but  surely  he  would  not  be  likely  to  do  so,  if  his  vessel  is 
represented  as  being  sold  to  the  Jews  to  carry  out  convicts.] 
The  unseaworthiness  was  the  gist  of  the  libel,  and  that  was 
sufficiently  answered. 


TiNDAL,  C.  J. — I  think  the  statement  that  the  vessel 
was  sold  to  the  Jews  to  carry  out  convicts,  is  in  itself 
libellous ;  that  part  of  the  publication,  therefore,  not  being 
covered  by  the  plea,  the  plaintiff  is  entitled  to  judgment 
upon  so  much  of  it. 

Judgment  for  the  plaintiff. 


Grant  v.  Stoneham  and  Another. 
A  rale  nisi  to      WW  ILSON  moved  to  make  a  rule  to  compute  principal 


com 
ci 


!Sf^^^r.  *"^  interest  on  a  bill  of  exchange,  absolute  on  an  affidavit 
6ft  on  a  bill  of   of  service.     There  were  two  defendants,  and  a  copy  of  the 

exchange,  was        .    _ 

made^bsolute,  rule  had  been  served  on  one  of  them,  while  the  rule  itself 
MTYed'o^  the°  ^^  served  on  the  other.  The  plaintiff's  attorney  after- 
defendant  by      wards  went  to  the  latter  defendants,  and  obtained  the  ori- 

leaTing  the  on-  ' 

ginal,  which 

was  afterwards  retnrned  to  the  plaintiff's  attorney,  the  defendant  saying  that  he  should  Uke 

no  steps  in  the  matter. 
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ginal  rule  firom  hiniy  and  it  was  now  produced,  attached  to       18S8. 


the  affidavit.     It  was  sworn  that  the  defendant  said  that 


G&ANT 


he  did  not  mean  to  take  any  steps  in  the  matter.  „     ^• 

^        '^  Stonbham. 

TiNDAL,  C.  X— That  will  do. 

Rule  absolute. 


Watson  v.  Rebyb  and  Others. 
\jrRA  Y  moved  for  a  rule  for  a  new  trial  in  thk  cause,  on  A  eauie  hairing 
payment  of  costs  as  between  attorney  and  client  by  the  undefended^ 
defendant's  attorney.    It  was  an  action  of  trover,  brought  ^~^  ^  •)- 
to  recover  possession  of  a  gun,  and  issue  having  been  gence,  the 
joined,  it  was  set  down  for  trial  on  Saturday  the  10th  tognmta 
November.    No  person  then  appeared  on  behalf  of  the  ^rfict  hiving 
defendants,  and  the  cause  was  taken  as  undefended,  and  a  P*?^  ^^jV' 

'  '  only,  and  it 

verdict  was  found  for  the  plaintiff.    The  defendant's  attor^  being  sworn, 
ney  now  swore,  that  he  took  counsel's  opinion  upon  the  defendants 
evidence  on  the  8th  November,  and  that  on  the  following  J^^  ^^ 
day  he  prepared  a  brief  in  the  cause,  but  seeing  that  the  ^^ 
action  stood  eighth  on  the  list,  he  thought  that  he  should 
be  in  time  to  deliver  his  brief  on  the  next  day,  as  he 
intended  to  retain  the  same  gentleman,  who  had  advised 
upon  the  evidence.     He  went  to  the  Court  on  Saturday 
morning  at  eleven  o'clock,  intending  to  deliver  the  brief,  but 
he  then  learned  that  the  cause  had  been  disposed  of  about 
twenty  minutes  before.     In  the  case  of  De  Raufigny  v. 
Peale{a)  a  trial  took  place  under  circumstilnces  similar  to 
those  of  the  present  case,  except  that  there  the  cause 
stood  first  on  the  list,  and  the  Court  granted  a  new  trial 
upon  the  terms  here  sought  to  be  introduced  in  the  rule. 

The  Court  referred  to  GwiU  v.  Crawley  (b).  There 
the  defendant's  attcnmey  had  notice  on  the  SGth  November, 
that  his  cause  was  set  down  for  trial ;  five  days  afterwards 

(s)  3  Taunt.  484.  (6)  8  Bing.  144. 


1S8  CASES  ON   POINTS  OF   PRACllCEi   C*  P. 

1838.  it  was  caUed  on  and  tried  as  an  undefended  cause,  no  one 
appearing  for  the  defendant^  and  the  Court  refused  a  new 
trial  upon  any  terms^  the  defendant's  attorney  having 
deUvered  no  briefs  on  the  day  of  the  triaL  The  only 
difference  between  that  case  and  this  was,  that  here  some 
witnesses  had  been  examined,  and  the  brief  had  been 
prepared  on  the  night  before  the  trial. 
A  rule  nisi,  however,  having  been  granted, 

Humfrey^  on  a  subsequent  day  shewed  cause,  and 
produced  an  affidavit,  in  which  it  was  stated,  that  the 
amount  of  the  verdict  was  only  7/.,  and  besides  that  one  of 
the  defendants,  who  was  an  officer  of  the  Sheriff  of 
Middlesex,  was  in  Court  during  the  trial,  and  beard  the 
whole  of  the  plaintiff's  evidence. 

Gray,  contra. — The  attorney  had  no  doubt  been  guilty 
of  negligence,  but  it  would  be  unjust  that  the  defendant's 
rights  should  be  injured  by  his  omission.  The  defendants 
would  not  suffer  by  this  rule  being  granted,  because  their 
attorney  would  pay  the  costs. 

TiNDAL,  C.  J. — I  think  this  rule  should  be  discharged. 
I  for  one,  if  I  had  known  that  the  amount  of  the  verdict 
was  so  small  as  7/.,  would  not  have  granted  it,  for  I  had 
great  doubt  on  the  case  as  it  was.  The  case  labours  under 
both  infirmities  mentioned  by  the  plaintiff's  counsel,— ^ 
first,  that  of  the  sum  recovered  being  so  small;  and 
secondly,  that  of  the  action  having  been  tried  in  the  pre- 
sence of  one  of  the  defendants ;  for  a  defence  may  be  set 
up  now  that  the  plaintiff's  evidence  is  known,  which  was 
not  before  thought  of. 

Vaughan,  J. — I  think  that  we  should  be  adopting  an 
exceedingly  mischievous  course,  if  we  did  anything  but 
discharge  this  rule. 

Rule  discharged. 
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Wright  and  Others,  Assignees  v.  Farnley. 

1  ROVER  brought  by  the  plaintiffs,  as  assignees  of  one  Where  money 
Ross,  a  bankrupt,  to  recover  goods  in  the   possession  v&ncedona' 
of  the  defendant.  deposit  of 

goods.  It  18  not 

The  second  plea  to  the  declaration  was,  that  after  the  &  "  payment" 
bankruptcy,  and  before  the  issuing  of  the  fiat,  to  wit,  on  Sie  82nd  sm- 
the26th  March,  1837,  the  said  Ross  delivered  to,  and  ec^^.Jc.ie. 
deposited  with  the  defendant,  the  said  goods  and  chattels  (the  Bankrapt 
m  this  action  sought  to  be  recovered,  in  consideration  of     SembU,  that 
the  advance  of  a  certain  large  sum  of  money,  amounting  to  « transaction 
2000/.,  made  by  the  defendant  on  the  delivery  and  de-  ^'^tS^^^'gist 
posit  of  the  said  goods,  the  defendant  having  no  notice  of  ■ection.ifittook 
the  act  of  bankruptcy ;  and  the  defendant  further  said,  two  months  of 
that  the  said  goods  were  so  deposited  with  him,  on  money  the^mmi^^ 
advanced  bon&  fide.  '^^^ 

Replication,  that  the  said  advance  of  money  was  made 
by  the  defendant  to  the  bankrupt,  and  the  goods,  &c. 
were  delivered  to  and  deposited  with  the  defendant  by 
the  said  bankrupt,  after  the  bankruptcy,  and  within  two 
months  before  the  issuing  of  the  fiat. 

Rejoinder,  that  the  said  bankrupt  did  not,  at  any 
time,  tender  payment,  of  the  sums  advanced,  to  the 
defendant.     Demurrer  and  Joinder. 

Tamlinsony  in  support  of  the  demurrer.  The  general 
title  of  the  assignees  was  admitted,  and  it  was  for  the 
defendant  to  make  out  his  own  right  clearly,  and  the 
general  question  was,  whether  an  advance  of  money  made 
after  the  act  of  bankruptcy,  and  before  the  commission, 
would  protect  a  contemporaneous  deposit  of  goods,  against 
the  general  title  of  the  assignees  ?  That  title,  it  must  be 
conceded,  related  back  to  the  act  of  bankruptcy,  and 
therefore  the  disposition  by  the  bankrupt  of  his  goods 
after  that  time  was  void,  unless  protected  by  the  statute ; 

VOL,  vn.  K  D.  p.  c. 
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1838.        but  this  deposit  was  not  so  protected.     The  81st  section 

^^^J^^     of  the  Bankrupt  Act  (6  Geo.  4,  c.  16)  enacted,  **  That 

f*  all  conveyances,    and  all  contracts,    and  other  dealings 

Pa&nley 

and  transactions,  by  and  with  any  bankrupt,  bona  fide 

made  and  entered  into  more  than  two  calendar  months 
before  the  date  and  issuing  of  the  commission  against  him, 
and  all  executions  and  attachments  against  the  lands  and 
tenements,  goods  and  chattels,  of  such  bankrupt,  bona 
fide  executed  or  levied  more  than  two  calendar  months 
before  the  issuing  of  such  commission,  shall  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  him  com- 
mitted ;  provided  the  person  or  persons  so  dealing  with  such 
bankrupt,  or  at  whose  suit,  or  on  whose  account  such 
execution  or  attachment  shall  have  issued,  had  not,  at  the 
time  of  such  conveyance,  &c.,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed."  The  82nd  section  pro- 
vided, **  That  all  payments  really  and  bon&  fide  made,  or 
which  shall  hereafter  be  made,  by  any  bankrupt,  or  by  any 
person  on  his  behalf,  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt  to  any  creditor  of 
such  bankrupt  (such  payment  not  being  a  fraudulent 
preference  of  such  creditor),  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed ;  and  all  payments  really  and  bon& 
fide  made,  or  which  shall  hereafter  be  made,  to  any 
bankrupt  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  shall  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  him  committed ; 
and  such  creditor  shall  not  be  liable  to  refund  the  same  to 
the  assignees  of  such  bankrupt,  provided  the  person  so 
dealing  with  the  said  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed."  With  regard 
to  the  81st  clause,  no  question  could  arise,  because  it  was, 
in  fact,  admitted  on  the  record,  that  the  deposit  was  within 
two  months  of  the  issuing  of  the  commission.  Then  it  was 
not  protected  by  section  82,  because  an  advance  or  loan 
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of  money  on  the  deposit  of  goods  was  not  such  a  '^  pay-       1838. 
ment  **  as  was  contemplated  by  its  provisions.     It  was  not     '^^T^^^"'^ 
even  called  a  payment  in  the  defendant's  pleadings,  but  it  ». 

was  there  alluded  to  as  an  ''  advance  of  money."  The  case 
of  Camum  r.  Denew  (a),  was  a  decision  in  this  Court 
predsely  in  point.  Cash  v.  Young  {b\  and  HiU  v.  Far^ 
nell  (e),  were  both  cases  where  it  was  decided  that  a  sale 
of  goodsi  and  a  payment  for  them  having  taken  place, 
without  notice  to  the  purchaser  of  a  private  act  of  bank- 
ruptcy, such  payment  was  protected,  as  well  as  the  con- 
comitant sale ;  and  if  this  were  a  case  of  payment,  it  would 
protect  the  concurrent  transaction,  but  it  was  a  loan,  for 
the  borrower  was  not  a  debtor,  nor  the  lender  a  creditor, 
under  the  circumstances. 

HoggimSt  for  the  defendant. — The  intention  of  the  sta- 
tute was,  that  all  boni  fide  transactions  should  be  pro- 
tected, although  they  should  occur  within  two  months  of 
die  issuing  of  the  commission ;  and  the  47th  section  of  the 
statute  provided,  "  That  every  person  with  whom  the 
bankrupt  should  have  really  and  bon4  fide  contracted  any 
debt  or  demand,  before  the  issuing  of  the  commission,** 
should,  notwithstanding  any  prior  act  of  bankruptcy 
committed,  provided  he  had  no  notice  of  it,  be  admitted  to 
prove  the  same  under  the  commission.  The  50th  section 
also  provided,  **  that  mutual  debts  and  credits  might  be 
set  off,  notwithstanding  any  prior  act  of  bankruptcy;'*  so 
the  clear  object  of  these  clauses  was  to  put  all  parties  on 
the  same  footing.  In  HiU  v.  Famell,  Lord  Tenterden 
said — '*  The  opinion  delivered  by  me  at  nisi  prius,  in  the 
case  of  Samnderson  v.  Gregg  (d),  was  cited  as  an  authority 
in  point:  The  opinion  then  delivered  by  me  on  the 
Stat.  1  Jac.  1,  c.  15,  s.  14,  was,  that  the  statute  protected 
payments  only,  and  not  sales ;  and  this  was  at  the  time 

(a)  10  Bing.  292.  (c)  9  B.  &  C.  45. 

H)  2  B.  &  C.  413.  (d)  3  Stark.  72. 

K  2 


IS2 


CASES  ON   POINTS  OF  PRACTICE,  C.  P. 


Farnlby. 


1838.  acquiesced  in,  probably  without  argument,  and  probably 
vv2ght  ^^^  ^'^^^  ^  doubt,  whether,  if  the  proposed  evidence  bad 
been  received,  the  transaction  would  have  appeared 
altogether  to  have  been  a  bon4  fide  transaction."  The 
case  next  to  that  was  Willis  v.  The  Bank  of  England  (a), 
and  an  exchange  of  money  for  a  bank  post  bill  was  then 
held  to  be  protected.  That  was  therefore  very  similar  to 
this  case,  because  this  was  only  an  exchange  of  goods  for 
money.  [Faughan^  J. — Is  there  a  purchase  of  the  pro- 
perty ?]  It  might  be  said  that  the  money  was  brought 
by  the  deposit  of  the  goods.  [Tindal,  C.  J. — The  absolute 
property  in  the  goods  does  not  pass,  and  if  the  defendant 
were  to  sell  them,  he  would  be  a  wrong  doer.]  There 
was  not  merely  a  loan,  but  a  payment  made  on  a  security 
given.  Woodbridge  v.  Swann  (b)  and  Shaw  v.  Bailey  (c), 
shewed  the  extent  to  which  the  Court  had  gone  in  pro- 
tecting payments,  although  the  cases  were  not  those  where 
the  parties  stood  in  the  precise  position  of  debtor  and 
creditor.  Exparte  Prescott  (cf),  and  OUve  v.  Smith  (e), 
were  also  decisions  in  reference  to  the  same  subject. 

TomUnson,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — It  appears  to  me,  that  the  transaction 
stated  by  these  pleadings,  does  not  amount  to  a  payment 
within  the  82d  clause  of  the  last  Bankrupt  Act,  and  the 
case  is  not  protected  by  that  section.  That  clause  provides 
for  the  protection  of  payments  really  and  bona  fide  made 
by  the  bankrupt  after  the  act  of  bankruptcy,  and  also  those 
payments  made  to  him,  after  the  same  act  of  bankruptcy. 
The  very  word  *' payment*'  alone,  which  is  used  without 
anything  further  in  the  clause,  would  prima  facie  denote  a 
payment  for  a  prior  debt ;  whereas,  here  the  transaction 


(a)  4  Ad.  &  £1.  21.  (d)  1  Atk.  230. 

(6)  4  B.  &  Ad.  633.  (e)  5  Taunt  56. 

(c)  lb.  p.  801. 
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b  nothing  but  a  loan  and  advance  of  money  on  a  deposit,  1838. 
But  the  case  does  not  rest  merely  on  the  natural  force  of 
the  word  used,  for  if  we  look  to  the  81st  section,  it  is  clear, 
to  my  mind,  that  the  statute  means  payments  between 
debtors  and  creditors.  It  mentions,  *'  all  payments  really 
and  bona  fide  made  by  the  bankrupt  or  any  person  on  his 
behalf  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such  bankrupt,*' 
and  what  can  we  conclude  on  this  expression,  but  that  the 
word  **  payment  '*  is  used  with  reference  to  transactions 
between  debtor  and  creditor  ?  Then,  on  the  second  part 
of  the  section,  which  provides,  that  payments  to  the  bank- 
rupt shall  be  deemed  *'  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  him  committed,  and  such  creditor 
shall  not  be  liable  to  refund  the  same  to  the  assignees  of 
such  bankrupt,**  what  can  be  the  inference  or  conclusion 
as  to  the  meaning  of  the  word  "  payment,**  restricted  as  it 
is  by  the  word  *'  creditor  **  appearing  on  the  face  of  the 
dause,  but  that  it  means  a  payment  for  goods  contracted 
for  before  ?  The  47th  clause,  which  was  cited  on  behalf 
of  the  defendant,  rather  fortifies  than  weakens  this  pro- 
position, because  it  gives  a  power  to  every  person  with 
whom  the  bankrupt  has  contracted  any  debt  or  demand 
before  the  issuing  of  the  commission,  notwithstanding 
any  prior  act  of  bankruptcy,  to  **  prove  the  same,  and  be 
a  creditor  under  such  commission.*' 

But,  although  this  case  does  not  fall  within  the  82d  sec- 
tion, it  appears  to  me  that  the  transaction,  considered  with 
reference  to  its  nature,  does  fall  within  the  81  st  section; 
but  the  party  cannot  avail  himself  of  it,  because  two 
months  had  not  passed  after  its  occurrence  before  the 
commission  was  issued.  That  clause  provides  '^  that  all 
conveyances,  and  all  contracts  and  other  dealings  and 
transactions  by  and  with  any  bankrupt,  bona  fide  made 
and  entered  into  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  commission  against  him,  &c.,  shall 
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1838.  be  valid."  Now  this  advance  of  money  was  a  "  transaction 
or  dealing/*  and  although  it  might  be  said,  that  we  should 
give  such  force  totheSSd  section,  as  to  include  all  other  pro- 
ceedings between  parties,  alluded  to  in  the  other  sections 
of  the  statute,  yet  we  have  no  right  to  construe  it  as  so 
containing  the  intention  of  the  legislature,  which  is  not  ex- 
pressed in  it,  although  that  intention  is  expressed  in  refer- 
ence to  another  matter  in  a  former  section.  If  there  had 
been  a  regular  conveyance  or  mortgage,  the  party  would 
not  have  been  within  the  81st  section,  because  two  months 
had  not  expired  after  the  transaction  before  the  issuing  of 
the  commission,  and  is  he  to  be  held  to  be  in  a  better  con- 
dition under  the  82d  clause,  because  he  has  contented 
himself  with  a  shorter  security  ? 

Vaughan,  J. — I  am  of  the  same  opinion,  and  I  think 
that  we  should  introduce  great  confusion  into  the  bank- 
rupt laws,  if  we  gave  them  the  construction  sought  to  be 
put  upon  them.  Mr.  Hoggins  put  the  case  in  a  positicm 
against  himself,  when  he  said  that  this  was  an  advance  of 
money  on  a  deposit  of  goods.  The  payment  in  fact  is 
neither  more  nor  less  than  a  loan.  The  case  of  Shaw  v. 
Batletfj  which  has  been  cited,  is  widely  different  from  this, 
for  there  the  contract  was  satisfied  by  a  payment  to  the 
creditor,  and  it  was  a  payment  in  every  sense  of  the  word ; 
so  also  in  the  case  of  WiUis  v.  The  Bank  of  England.  It 
appears  to  me,  therefore,  that  this  case  neither  comes 
within  the  words  or  the  spirit  of  the  act,  and  it  would  be 
attended  with  infinite  mischief,  if  we  extended  the  provi- 
sions of  the  statute  to  it. 

Bosanquet,  J. — I  am  of  the  same  opinion.  The  ques- 
tion depends  upon  whether  this  payment  is  protected  by 
the  82d  section  of  the  statute;  and  it  appears  to  me  that  an 
advance  of  money,  by  way  of  loan,  and  a  pledging  of  goods, 
cannot  be  brought  within  that  section.     The  case  of  Can-- 
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▼.  Denew,  io  my  opinioni  decides  this  point.     As  to        1838. 
die  clause  referred  to  on  mutual  credits,  it  appears  to       wrToht 
me  to  have  no  bearing  upon  the  question.  „    «. 

CoLTMANf  J. — I  am  also  of  opinion,  that  this  case  is  free 
from  doubt,  and  even  if  Catman  v,  Deftew  had  not  decided 
it,  I  should  have  had  no  difficulty  in  holding,  that  this 
transaction  was  not  protected  by  any  of  the  provisions  of 
the  statute.  I  do  not  know,  that  it  can  be  put  in  a  more 
dear  light,  than  that  which  has  been  suggested,  that  a 
loan  is  not  a  payment ;  and  I  think  that  this  act  always 
looks  to  payments  as  payments  of  debts.  The  81st  sec- 
tion has  no  reference  to  the  case  any  further  than  as  fur- 
nishing a  strong  inference  as  to  the  limited  construction  to 
be  put  upon  the  82d  clause. 

Judgment  for  the  plaintiff. 


Webb  v.  Jenkins. 

AlRNOLD  moved  for  a  distringas.     There  had  been  The  Court 
three  calls  and  two  appointments,  but  the  copy  of  the  writ  Sr  a^trCj!* 
was  left  at  the  second,  instead  of  at  the  last  call.    It  was  p:a8,  there  haT- 

me  been  three 

sworn  that  no  appearance  had  been  entered,  and  that  the  calls,  and  two 

defendant  was  keeping  out  of  the  way  to  avoid  service.        m^?but°the 

The  Court  granted  a  rule.  ^^Slt.tl 

been  left  at  the 
second  call. 
Rule  granted.         instead  of  at 

the  third,  it 
being  sworn 
that  the  defendant  kept  out  of  the  way  to  avoid  service. 
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PiLMORE  V.  Hood. 

In  an  action  -^  HIS  was  an   action   on   the  case.      The  declaration 

dwU^on^if-  al'eged  that  the  defendant  was  the  assignee  of  a  term  of 

leged  that  years  in  a  public-house,  and  carried  on  the  business  of  a 

the  defendant  -iii^i 

entered  into  an  pubucan,  and  that  the  said  defendant,  in  a  certain  agree- 

o^B^TOeT^  ment,  made  and  entered  into  with  one  Bowmer,  for  the  sale 

for  the  sale  of  ^q  him  t^g  gaid  Bowmer,  of  the  remainder  of  the  term, 

a  pubuc-hoose,  1.11.1 

in  reference  to  goodwill,   &c.  of  the  said  public-house  for   the  sum  of 

which  he  made  1^A^5L,  made  Certain  false  and  fraudulent  representations 

fidjejjnd  frau-  ^  ^jj^  gj^jj  Bowmer  of  and  concerning  the  amount  of 

sentations:  business  transacted  at  the  said  house,  in  consequence  of 

being  unable  which  the  said  Bowmer  agreed  to  become  the  purchaser; 

conteac^  ^k    "  *^^^  afterwards  the  said  Bowmer,  being  unable  to  complete 

was  agreed  his  said  agreement  with   the  defendant,  it  was  agreed 

tiffihouldbe-  between  the  said  Bowmer,  the  plaintiff  in  this  action,  and 

chaser,  aiul  ^'  ^^e  defendant,  that  the  said  plaintiff  should  become  the 

Ms*8tead*and "  P^^'chaser  of  the  said  premises,  in  the  room  and  stead  of 

that  Bowmer  tlic  said  Bowmer ;  and  at  and  before  the  said  agreement 

before  and  at  . 

the  time  of  entered  into  between  the  said  Bowmer,  the  plaintiff  and 

nTent,*reMated  *'*^  defendant,  the  said  Bowmer  communicated   to   the 

to  him  the  re-  plaintiff,  that  the  said  defendant  had,  at  and  before  the 

presentations  ,                          ^ 

previously  making  of  the  said  agreement  first  mentioned,  pretended 

defendant,  of  ^^^  represented  to  the  said  Bowmer,  that  the  business  and 

defendant  hid  ^^^^^  of  the  said  public-house  was,  and  amounted  to  180/. 

notice,  and  the  per  month,  of  all  which  said  premises  the  defendant  had 

plaintiff  con- 
fiding, &c.,  notice  before  the  making  of  the  said  agreement  secondly 

purchMe:—*  mentioned;    and    that    the    plaintiff,    confiding    in    the 

Held,  that  the  representations,   &c.  airreed  to  become  the  purchaser  of 

action  was  well  .           . 

brought.   A  the  said  residue  of  the  term,  &c.  for  the  said  sum  of  1,175/. 

claratioD,  de-  ^  ^^^^  room  and  stead  of  the  said  Bowmer :  whereas  the 

nfer  acted^uT"  ^^'^  representations  were  false,  fraudulent  and  deceitful, 

der  the  autho-  and  Were  made  and  practised  by  the  said  Bowmer  by  and 

ntyofthede-  ...                           n    .        ,    n      , 

fendant;  held,  With  the  conscut  of  the  defendant. 

ill. 
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Plea,  that  the  defendant  did  not  authorize  the  said        1838. 
Bowmer  to  communicate  to  the  plaintiiFthat  the  defendant      p,lmorb 
had  represented  to  the  said  Bowmer,  that  the  trade  and        .  *• 

Hood. 

business  of  the  house  amounted  to  180/.  per  month. 

Special  demurrer,  that  the  issue  sought  to  be  raised  by 
die  defendant  by  his  plea  was  immaterial.    Joinder. 

Stammers,  in  support  of  the  demurrer.  The  plea  was 
bad  in  raising  an  issue,  which  was  immaterial,  and  in 
traversing  a  matter  not  alleged  in  the  declaration.  He 
died  HiUv.  Gray  {a),  1  W.  Saunders  (b). 

Warren,  contra — The  declaration  was  bad  in  substance. 
The  agreement  between  Bowmer  and  the  defendant 
might  have  been  different  from  that  entered  into  between 
the  defendant  and  the  plaintiff,  and  it  might  be  that  a 
much  smaller  sum  was  given  by  the  plaintiff,  than  Bowmer 
was  to  have  given.  There  was  besides  no  allegation,  that 
the  defendant  authorized  Bowmer  to  make  the  communi- 
cation referred  to ;  and  although  it  might  be  alleged,  that 
he  had  notice  of  the  communication  having  been  made,  yet 
the  authority  was  absolutely  denied  in  the  plea.  There 
was  no  allegation  even,  that  the  defendant  assented  to  the 
representation  being  made,  or  that  he  sanctioned  it;  and 
there  was  no  control  in  his  hands  over  Bowmer,  nor  was 
there  any  privity,  on  his  part,  with  the  plaintiff.  In 
HUl  V.  Gray,  and  Dobell  v.  Stevens  (c),  the  defendants 
themselves  made  the  false  representations,  and  the  decisions 
there  could  not  control  this  case ;  and  Ward  v.  Weeks  (d) 
shewed  that  anything  said  by  a  person  not  an  authorized 
agent,  did  not  render  the  principal  answerable.  In  order 
to  give  an  action  for  a  false  representation  it  was  necessary, 
not  only  that  the  representation  should  be  false,  but  that 
it  should  be  made  with  the  intention,  that  the  party 
bjured  should  act  upon  it,  and  this  doctrine  was  to  be 

(a)  1  Star.  434.  (c)  3  B.  &  C.  624. 

(6)  P.  312  idf),  n,  4,  (cT;  ;  Bing.  211. 
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1838.        collected  from  the  case  of  Pasley  v.  Freeman  (a);  and 

^^^J^J^J[J^    Langridge  v.  Levy  (4),  Vicars  v.  Wiicocke  {c\  KeUey  ¥• 

«•  Partington  (d),  were  also  in  point. 

Hood* 

Stammers,  in  reply. — ^The  representation  was  not  made 
by  Bowmer  to  a  third  personi  but  directly  to  the  plaintiff; 
and  there  was  an  allegation  of  notice  to  the  defendant* 
The  case  therefore  came  expressly  within  the  principle  of 
DobeU  v.  Stevens,  and  Hill  v.  Gray. 

TiNDAL,  C.  J. — The  main  question  between  the  parties 
isi  whether  a  substantial  case  of  fraud  is  stated  on  the 
face  of  the  declaration  ?  and  I  am  of  opinioUi  on  looking  at 
the  averments  in  it,  that  the  plaintiff  has  stated  a  deceit  or 
fraud  practised  on  him  by  the  defendant,  by  reason  of 
which  he  has  a  clear  right  to  recover.  Looking  at  the 
general  statement  m  the  declaration,  it  amounts  to  this, 
that  the  defendant,  being  possessed  of  a  term  in  a  public- 
house,  had  agreed  with  Bowmer  to  sell  it  to  him  for  1,175^, 
and  in  the  course  of  the  contract,  he  made  false  represen- 
tations to  him,  as  to  the  profits  obtained  in  the  house,  and  it 
is  alleged,  that  Bowmer  entered  into  the  contract,  in  con- 
sequence of  that  representation ;  and  then  it  goes  on  to 
state,  that  Bowmer,  not  being  able  to  complete  the  contract, 
the  plaintiff  was  taken  in  his  place,  and  that,  in  the  course 
of  the  negotiations  between  Bowmer  and  the  plaintiff,  the 
former  repeated  the  statements  to  the  latter  which  had 
been  made  to  him  by  the  defendant,  of  all  which  the  de- 
fendant had  notice ;  and  after  that,  goes  on  with  the  plain- 
tiff's case,  and  it  states,  that  he  completed  the  contract, 
and  paid  the  money ;  but  it  is  subsequently  alleged,  that 
in  the  sale  and  contract  there  was  fraud  or  deceit  practised 
by  the  consent  of  the  defendant  upon  the  plaintiff.  The 
first  objection  made  by  the  defendant  was,  that  it  did  not 
appear  by  the  declaration,  that  the  contract  made  between 

(a)  3T.R.  51.  (c)  8  East,  1. 

(6)  2  M.  &  W.  519.  ((f)  5  B.  &  Ad.  645. 
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the  defendant  and  the  plaintiff,  was  the  same,  which        1838. 
Bowmer  had  entered  into,  and  it  was  said  that  there  might    ^^]2|^^ 
have  been  a  very  different  agreement  made,  and  that  al-  «• 

diough  there  might  be  fraud  in  one  case,  the  other  might 
be  free  from  all  deceit.  The  first  point  should  rather 
seem  to  be  a  question  for  the  jury  ;  but  I  am  unable  to 
understand  the  declaration  otherwise  than  as  alleging, 
that  the  plaintiff  took  upon  himself  the  contract  entered 
into  by  the  defendant  and  Bowmer,  for  it  is  said,  that  Bow- 
mer contracted  and  agreed  with  the  defendant  for  the  ab* 
solute  purchase  of  the  trade  and  goodwill  of  the  premises 
for  1,175JL ;  but  that,  he  not  being  able  to  complete  the  said 
purchase,  it  was  afterwards  agreed  between  the  plaintiff, 
the  said  Bowmer,  and  the  defendant,  that  the  plaintiff 
should  become  the  purchaser  **  in  the  room  and  stead  of 
the  said  Bowmer.*'  Now  I  cannot  understand  that,  other- 
wise than  as  transferring  the  agreement  stated  to  have  been 
entered  into  between  the  defendant  and  Bowmer.  Then 
we  have  the  allegation,  that  after  the  defendant  had  notice 
of  the  commission  of  the  fraud,  in  the  repetition  to  the 
plaintiff  of  the  false  representations  made  to  Bowmer,  he 
went  on  with  the  plaintiff  in  the  bargain,  and  took  the  mo- 
ney from  him,  and  executed  an  assignment  of  the  public- 
house*  The  object  and  motives  of  the  defendant  were  the 
same  in  both  cases,  and  whether  the  contract  was  made  with 
Bowmer,  or  whether  it  was  transferred  to  the  plaintiff, 
bis  object  was  to  obtain  a  larger  sum  than  he  knew  the 
public-house  was  worth.  The  means  were  the  same,  and 
it  was  the  same  false  representation,  which  acted  upon  the 
plaintiff,  and  the  end  was  also  the  same.  Therefore  the 
object,  the  means  and  the  end  being  the  same,  I  am  unable 
to  distinguish  the  present  case,  from  that  which  might  have 
arisen,  if  the  contract  had  gone  on  between  the  defendant 
and  Bowmer.  The  case  of  Ward  v.  Weeks  was  different 
from  this,  because  there,  nothing  had  been  done  by  the 
defendant  after  the  words  were  spoken,  but  here,  some- 
thmg  very  important  was  done,   because  the  defendant 
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1886.        went  on  with  the  contract,  and  completed  it,  and  therefore 
P^^^^^    be  must  be  taken  to  have  adopted  the  representations  which 
«•  he  was  conscious  caused  the  sale.    The  case,  in  my  opinion, 

comes  within  the  principle  laid  down  in  the  concluding 
words  of  the  judgment  of  the  Court  of  Exchequer  in  Iam- 
gridge  v.  Levy.  It  was  there  said,  *^  We  do  not  decide 
whether  this  action  would  have  been  maintainable,  if  the 
plaintiff  had  not  known  of  and  acted  upon  the  false  repre- 
sentation; nor  whether  the  defendant  would  have  been 
responsible  to  a  person  not  within  the  defendant's  contem- 
plation at  the  time  of  the  sale,  to  whom  the  sum  might 
have  been  sold  or  handed  over.  We  decide,  that  he  is 
responsible  in  this  case  for  the  consequences  of  his  fraud, 
whilst  the  instrument  was  in  the  possession  of  a  person  to 
whom  his  representation  was  either  directly  or  indirectly 
communicated,  or  for  whose  use  he  knew  it  was  pur- 
chased.'* Therefore,  the  action  is  well  brought  Then,  if 
the  declaration  is  sufficient,  the  plea,  that  the  defendant 
was  not  a  party  to  making  the  representation,  is  insuffi* 
cient,  because  it  does  not  meet  the  words  of  the  decla- 
ration, which  allege  that  he  had  notice.  It  may  be,  that 
he  never  authorized  Bowmer  to  make  the  communication, 
but  knowing  it  was  made,  and  he  standing  by  and  per- 
mitting it,  a  fraud  has  clearly  been  committed. 

Vauouan,  J. — I  am  of  the  same  opinion ;  and  I  think 
that  a  fraud  has  been  practised  on  the  plaintiff,  which  is 
accompanied  by  damage,  and  which  is  sufficiently  averred 
in  the  declaration.  The  difficulty  I  had  in  the  case  was 
in  saying,  whether,  on  the  face  of  the  declaration,  the 
fraud  was  sufficiently  alleged,  until  I  attended  to  the 
averments  in  that  part  of  it,  which  states,  that  after  Bow- 
mer had  completed  the  agreement,  it  was  arranged  that 
the  plaintiff  should  stand  in  his  shoes,  and  then  that 
Bowmer  had  communicated  to  the  plaintiff  the  representa- 
tions made  to  him  by  the  defendant,  *'  of  all  which  said 
premises  the  defendant  had  notice."    Therefore,  it  is  here 
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alleged,  that  the  defendant  well  knew  that  the  communi-  1838. 
cation  had  been  made  by  Bowmer,  whether  his  authority 
had  been  given  or  not.  On  the  face  of  the  declaration 
then,  fraud  appears  to  have  been  practised,  and  it  appears 
to  me  that  there  could  not  have  been  a  much  grosser 
fraud  than  that  of  a  party  standing  by  and  allowing  the 
ccmtract  to  be  entered  into,  under  the  circumstances 
stated. 

The  declaration,  therefore,  is  sufficient,  and  the  plain- 
tiff ia  entided  to  judgment  on  the  demurrer  to  this  plea. 

BosANQUET,  J. — I  am  of  the  same  opinion.  This  is  an 
action  for  deceit,  and  the  question  is,  whether,  on  the 
hcts  stated  on  the  record,  the  plaintiff  has,  or  has  not, 
been  fraudulently  deceived  by  the  defendant  on  a  contract 
of  sale?  I  think,  when  the  circumstances,  as  they  appear 
on  the  record,  are  stated  in  the  order  of  time,  although 
not  in  the  order  in  which  they  are  averred,  there  can  be 
no  doubt  on  the  subject.  The  defendant  entered  into  a 
contract  of  sale  with  Bowmer ;  at  the  time,  and  before  it 
was  entered  into,  he  represented  to  Bowmer,  that  the 
public-house  to  be  sold  was  of  a  certain  value,  in  respect 
of  its  trade,  and  he  knew  that  representation  to  be  false 
when  he  made  it.  After  this  agreement  was  entered  into 
by  Bowmer,  he  found  himself  unable  to  complete  the 
contract,  and  a  negotiation  was  commenced  with  the 
plaintiff,  and  he  informed  him  of  the  representations  he 
had  received,  as  to  the  value  of  the  house,  from  the 
defendant,  Bowmer,  according  to  the  plea,  not  having 
any  authority  from  the  defendant  to  make  such  communi- 
cation. Then  this  is  conveyed  to  the  defendant— that  is, 
he  had  notice  of  this  information  having  been  given  of  the 
representations  he  had  made  to  the  person  who  proposed 
to  purchase  his  public-house,  and  it  is  averred,  that  both 
at  the  time  of  the  original  agreement  with  Bowmer,  and 
also  at  the  time  of  the  agreement  with  the  plaintiff,  the 
defendant  knew  that  the  representations  were  false,  and 
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1888.  yety  having  notice  that  the  communication  was  made,  and 
knowing  that  it  was  falsei  he  enters  into  a  new  agreement 
with  the  plaintiff  and  Bowmer,  that  the  plaintiff  shall 
stand  in  the  place  of  Bowmer,  and  become  the  purchaser 
of  the  house ;  and  then  thb  having  taken  place,  the  defend- 
ant having  a  knowledge  of  the  false  representation  made 
to  the  plaintiff,  and  the  plaintiff,  confiding  in  the  truth  of 
the  representations,  completed  the  contract.  Now  I 
think  it  is  impossible,  from  the  statement  of  these  facts, 
not  to  perceive  that  the  defendant,  when  he  entered  into 
the  contract,  having  himself  made  a  fraudulent  represen- 
tation, which  he  knew  had  been  communicated  to  the 
plaintiff;  and  suffering  the  plaintiff  to  complete  the  arrange- 
ment on  the  faith  of  the  representations  made,  was  just  as 
much  aiding  the  deceit  practised  on  the  plaintiff,  as  if  he  had 
stood  by  while  the  representation  was  made*  I  think,  there- 
fore, that  this  action  may  be  maintained,  and  that  the 
plaintiff  is  entitled  to  judgment. 

CoLTMAN,  J. — It  appears  from  the  case  of  Hill  v.  Crray, 
which  was  decided  before  Lord  EUenborough,  that  if  a 
party  makes  a  contract  with  another,  whom  he  knows  to 
be  labouring  under  a  delusion  with  regard  to  it,  the 
contract  b  void.  That,  therefore,  seems  to  establish  the 
principle,  that  there  might  be  a  fraudulent  representation 
sufficient  to  avoid  the  contract,  without  any  actual  or  active 
declaration  by  the  party  whose  contract  is  sought  to  be 
avoided,  or  whose  conduct  is  made  the  ground  of  an  action* 
This  is  a  case  of  a  tacit  acquiescence  by  one  in  the 
mbrepresentation  of  another,  or  something  stronger, 
because  the  matter  communicated  fell  originally  from  the 
party  himself,  and  therefore  it  is  clear,  that  if  the  defend- 
ant was  aware,  at  the  time  of  the  contract,  that  the  pluntiff 
believed  the  representation  made,  a  fraud  was  committed 
on  the  latter,  and  the  case  is  free  from  difficulty.  The 
only  doubt  on  my  mind  was,  whether  the  mere  averment, 
that  the  defendant  had  notice,  without  an  allegation  that 
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be  supposed  the  plaintiff  to  have  acted  on  the  faith  of  the        1S38. 
representation  was  sufficient,  but  considering  that  notice      pnJioRs 
is  averred,  and  that  there  is  no  other  important  fact  in  the        „  *^' 
case,  it  must  be  taken,  that  he  had  that  knowledge  which 
was  necessary  to  make  him  liable.    Bowmer,  therefore, 
must  be  taken  to  have  been  the  agent  of  the  defendant  in 
reference  to  this  representation,  and  there  is  a  sufficient 
fraudulent  representation  by  the  defendant  alleged. 

Judgment  for  the  plaintiff. 


Dalton  V*  GiBB. 

JjmILLER  shewed  cause  against  a    rule  obtained  by  Wbeathede. 

Hayes^  for  entering  an  exoneretur  on  the  bail  piece,  on  arreted  and 

entering   a   common  appearance.     The  defendant  was  ff**"*^!? 

arrested  on  mesne  process  in  the  month  of  January,  1838,  Jan.,  the  na. 

and  on  the  S5th  of  the  same  month  he  caused  bail  to  be  c.  iio,  comiDg 

put  in.     An  affidavit  was  now  produced,  in  which  it  was  j^^e^UJUJiL 

stated,  that  the  defendant  resided  in  Scotland,  and  that  he  October,  tha 

Court  ranuad 

was  arrested  only    during    his    temporary    presence    in  to  enter  an  ez- 

1?»^1^«^  oneratur  on  the 

H^ngland.  y^  pi,^^  ^ 

defendant 
being  rendent 

Hayes  submitted,  that  the  case  was  within  the  principle  in  Scotland. 
laid  down  in  Batetnan  v.  Dunn{a)^  and  that  the  custody 
of  the  bail  was  the  custody  of  the  Court,  the  same  rule  had 
been  acted  upon  in  all  the  Courts. 

Tin  DAL,  C.  J. — How  can  the  bail  render  the  defendant? 
We  can  only  give  relief  where  we  see  it  may  be  demanded 
by  the  party's  surrendering.  The  rule  must  be  discharged ; 
the  costs  to  be  costs  in  the  cause. 

Rule  discharged, 
(s)  Ante. 
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Moody  v.  Morgan. 

The  Court  ^RNOLD  moved  for  a  distringas.     The  action  was 

£ra  distringas  brought  to  recover  a  sum  of  7/.  14ff .  and  the  writ  was  issued 

J?enteSl[^  on  the  9th  November.    The  defendant  had  been  residing 

appearance,  it  in  furnished  lodgings,  and  it  was  not  known  where  he  now 

being  sworn,  ,                                                  . 

that  it  was  lived.     A  copy  of  the  writ  had  been  sent  by  post  to  bis 

w^ere^Uie'de-  attorney,  and  it  was  believed  that  it  must  have  reached  the 

fendant  hved*  defendant's  hands,  as  he   had  since  written  to  the  father 

and  a  copy  of  '          ^             ^ 

the  writ  having  of    the    plaintiff,    telling    him   that  his   son  had    com- 

been  served  uir 

its  being  sent  menced  an  action  for  a  bill  for  boots  and  shoes,  which 

defendam's  at-  amounted  to  11.  and  upwards.     The  defendant's  attorney 

torney,  and  the  had  also,  by  letter,  offered  four  guineas  to  settle  the  action. 

defendant  hav-  „      .         ,  "^      ,                                    ®,             .       , 

ing  snbse-  alleging  that  there  was  an  overcharge  m  the  account.    It 

municatMiwith  ^As  submitted  that  sufficient  had  been  shewn  to  justify  the 

^Ui^^n^*  granting  a  rule  for  the  purpose  of  entering  an  appearance. 

subiect  of  the 

TiNDAL,  C.  J. — You  may  take  your  rule. 

Rule  granted. 


NoRRis  9.  Brighton. 

The  Court  will  rwILDE,  Seijt.,  had  obtained  a  rule,  calling  upon  the 

S^ta  "f *  ^°'  plaintiff  in  this  action  to  shew  cause,  why  all  proceedings 

ceedingsonthe  on  the  bail  bond  should  not  be  stayed,  and  why  the  bail 

since  the  sta-  bond  should  not  be  delivered  up  to  be  cancelled  on  a  com- 

Vict  c.  110  ^^^  appearance  being  entered,  against  which 

without  the 
production  of 

an  affidavit  of  Kelly  now  shewed  cause. — The  defendant,  it  appeared, 

cordance  with  had  been  arrested  on  the  6th  August,  and  on  the  31st  Oc- 

nvi.T!59G.3)  ^^ber  an  action  was  commenced  against  the  bail,  the  plain- 

the  application  tiff  having  previously  taken  an  assignment  of  the  bail 

behalf  of  the  bond.    The  facts  disclosed  upon  the  defendant's  affidavit' 

defendant. 


MICHAELMAS   TERM,  2  VICT.  146 

shewed  that  there  was  no  defence  to  the  original  action,        1838. 
and  it  did  not  appear  that  any  steps  had  been  taken  in  that       Norris 

cause  after  the   arrest.      It  was  arinied  that  the  Court     _    «"• 

Brightow. 
would    not   grant  the   relief  here  applied    for,   as    the 

effect  of  doing  so  would  be  to  deprive  the  plaintiff  of  a 
common  law  right.  It  was  clear  that  before  the  statute 
1  &  2  Vict,  c  llOy  the  application  could  not  have  been 
saccessfuly  because  there  was  no  affidavit  of  merits,  which 
would  have  been  necessary  if  it  had  been  made  by  the  de- 
fendant ;  and  there  was  no  affidavit  that  it  was  made  for 
the  indemnity  of  the  bail,  which  would  have  been  requi- 
site if  it  had  been  made  on  their  behalf.  [Tindal,  C.  J. 
The  difficulty  is,  that  if  this  application  is  reAised,  the 
costs  of  the  action  being  paid,  the  next  step  will  be,  that 
hail  above  wiU  be  put  in,  merely  for  the  purpose  of  ren- 
dering.] Neither  the  bail  nor  the  defendant  had  shewn 
themselves  entitled  to  the  indulgence  of  the  Court,  in  ac- 
cordance with  the  provisions  of  the  old  rules  ;  and  those 
rules  had  not  been  repealed  by  the  recent  Act  of  Parha- 
ment,  and  were  therefore  still  in  force. 

WiUe,  Serjt.,  in  support  of  the  rule.  The  Court  had 
decided  upon  the  equity  of  the  statute,  that  where  a  party 
could  be  rendered  into  custody  he  was  entitled  to  sum- 
mary relief,  as  if  he  was  actually  rendered.  This  appli- 
cation was  founded  upon  the  jurisdiction  the  Court  had 
exercised,  and  the  Court  would  not  require  an  affidavit  of 
merits,  but  would  only  ascertain  that  the  defendant  might 
be  put  into  custody.  This  was  a  case  in  which  he  might  be 
rendered,  and  in  which  the  bail  might  relieve  themselves. 

TiNDAL,  C.  J. — I  think  this  case  falls  fully  within  the 
principle  upon  which  the  Courts  in  Westminster  Hall 
have  been  acting  since  the  passing  of  this  act.  What  we 
have  to  look  at  is  this,  how  should  we  deal  with  the  de- 
fendant if  he  was  actually  in  prison?  If  he  was  in  that 
situation,  we  should  let  him  out  on  entering  a  common 

VOL.  vii.  L  D.  p.  c. 
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NORRIS 
O. 

Brighton. 


appearance,  whether  there  was  an  affidavit  of  merits  or 
not,  and  therefore  why  should  we  require  one  now  ?  We 
will  take  care,  in  the  exercise  of  the  jurisdiction  given  us 
by  the  statute,  that  the  plaintiff  is  deprived  of  no  positive 
advantage,  gained  by  the  practice  of  the  Court,  to  which 
he  would  be  properly  entitled. 

Rule  absolute. 


SembU,  that  a 
writ  of  levari 
facias  de  bonis 
ecclesiasticis 
having  been 
issued  to  the 
Bishop,  a  re- 
turn, merely 
setting  forth  the 
debtor  and  cre- 
ditor account 
of  the  seques- 
trator is  insuffi- 
cient, but  it 
should  be  veri- 
rified. 


Elchin  t^.  Hopkins,  Clerk. 

JiERE  shewed  cause  against  a  rule  obtained  by  Pea- 
cock, calling  upon  the  Bishop  of  Winchester  to  make  a 
better  return  to  the  writ  of  levari  facias  de  bonis  ecclesi- 
asticis issued  in  this  action.  The  return  was  annexed 
to  the  affidavits!  on  which  the  rule  had  been  obtained, 
and  it  set  out,  in  distinct  items,  all  the  amounts  which 
the  sequestrator  had  received  between  the  years  1834 
and  1837,  and  on  the  other  side  of  the  account  there 
was  a  statement  of  the  expenditure,  by  which  it  ap- 
peared that  15/.  or  16/.  had  been  spent  more  than  had 
been  received  ;  but' among  the  items  was  one  of  150/.  paid 
to  the  plaintiff.  That  sum,  however,  was  not  sufficient  to 
satisfy  the  whole  debt,  which  was  354/.  XOs.  besides  costs. 
The  return  was  headed  merely  as  the  account  of  the  seques- 
trator, and  the  objection  to  it  was,  that  the  account  sent  in 
by  him  was  not  verified  by  the  Bishop,  and  that  it  did  not 
allege  that  the  moneys  stated  to  have  been  received  were 
all  that  had  been  paid  to  him.  It  was  submitted,  however, 
that  the  return  was  a  substantial  statement  that  the  money 
which  was  accounted  for  was  all  that  had  been  received, 
and  that  the  plaintiff  might  bring  an  action  upon  it.  The 
Bishop  returned  the  account  given  to  him  by  the  seques- 
trator, who  was  only  a  ministerial  officer,  and  it  might  be 
doubtful  whether  it  was  necessary  to  return  more  than  se- 
questravi.  He  cited  Burn's  Ecclesiastical  Latr,  tit.  Se* 
questration,  {note). 
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Peacock,  in  support  of  the  rule,  contended,  that  in  order 
to  make  the  return  binding  upon  the  Bishop,  it  was  ne- 
cessary that  he  should  verify  it. 

TiNDAL,  C.  J.— Would  the  Bishop  object  to  amend  the 
return,  and  say  that  he  has  received  no  other  sums  ? 

Bere  said  that  no  objection  existed,  on  the  part  of  the 
Bishop,  to  pursue  that  course. 

Peacock  having  consented  to  the  amendment, 

The  Court  ordered  that  it  should  be  made  without 
costs. 

Rule  accordingly. 


147 


1838. 


Elchin 

o. 
Hopkins. 


Day  v.  Clark. 

x/«  ANDREWS  moved  for  a  rule  calling  upon  the  The  defendant 
plaintiff  to  shew  cause  why  the  defendant  should  not  be  bytheXintiff, 
allowed  his  costs,  under  the  iS  Geo.  3,  c.  46,  s.  3,  on  the  !^  ^'?J^^^^' 

for  347/.  OS,, 

ground  of  an  excessive  arrest.    It  was  an  action  of  assump-  for  work  and 
sit  for  work  and  labour  done  by  the  plaintiff,  as  an  archi-  xbe  cause  hav- 
tect  and  surveyor,  and  for  money  paid,  and  the  defendant  fgfj^Siear- 
was  arrested  for  347^  5^.     On  the  trial,  a  verdict  for  the  bitrator 

awarded  the 

full  amount  was  taken,  subject  to  a  reference,  and  an  award  plaintiff  a  sum 
was  made  for  211/.     It  appeared  that  the  sum  claimed  andabove20C/. 
consisted  of  several  items,  250/.  being  demanded  by  the  ^^g'^/^^tiffts' 
plaintiff  as  an  architect,  31/.  5s.  as  compensation  for  the  claim  was 
attendance  of  his  clerks  to  superintend  the  building  of  a  a  per  cenuge 
house,  other  moneys  for  cash  laid  out.     The  minor  sums  l^^^  on  the^* 
were  admitted  to  be  due,  and  were  paid  into  Court,  with  sum  expended 

^  on  the  buildmg 

on  which  he 
was  employed,  which  was  sworn  by  various  persons  to  amount  to  from  2000/.  to  5000^ : — Held, 
that  there  was  reasonable  and  probable  cause  for  the  arrest,  and  that  the  defendant  was  not 
entitled  to  his  costs  under  the  43  Geo.  3,  c.  46,  s.  3. 

L  2 
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1838.        a  further  sum  of  153/.  15*.,  in  all  200/.,  so  that  the  award 
^Y         was  made  for  11/.  only  more  than  the  defendant  admitted  he 
^.  ^'  owed.     From  the  affidavits,  it  appeared  that  the  plaintiff 

was  instructed  to  erect  a  building  for  the  defendant,  which 
was  not  to  exceed  2000/.  in  cost,  and  the  architect  was 
entitled  to  charge  5/.  per  cent,  for  his  services  upon  the 
sum  expended.  Affidavits  were  now  produced,  and  the 
deponents  spoke  to  their  belief  as  to  the  amount  of  the 
cost  of  the  building,  and  the  highest  estimate  was  3,500/., 
upon  which,  therefore,  the  defendant  would  only  have 
been  entitled  to  175/. 

Wilde^  Serjt,  shewed  cause,  and  submitted  that  the 
defendant  must  shew  the  absence  of  reasonable  and  pro- 
bable cause  before  he  could  succeed  in  an  application  of 
this  sort.  Fountain  v.  Young  (a).  Neither  the  verdict  of 
a  jury,  nor  the  award  of  an  arbitrator,  would  have 
weight  with  the  Court  in  determining  the  question.  Gr(i» 
ham  V.  Beaumont  {b) ;  Clare  v.  Cooke  (c).  That  at  least 
was  the  practice  in  this  Court,  although  in  the  Queen's 
Bench  the  judges  had  sometimes  held  differently.  Ocie 
of  the  affidavits,  on  which  this  rule  had  been  obtained, 
was  that  of  a  bricklayer,  and  he  said  that  his  opinion 
of  the  sum  expended  was  founded  upon  the  inspection  of 
certain  bills,  but  those  bills  were  not  proved  to  have  been 
properly  produced,  nor  were  they  verified,  and  they 
might,  therefore,  have  been  for  materials  expended  in  the 
building  of  other  premises.  That  deponent  too  estimated 
the  cost  of  the  building  at  2,800/.  In  answer  to  the 
application,  the  affidavit  of  the  plaintiff  was  now  pro- 
duced, and  he  stated  that  the  last-named  deponent  was 
only  a  journeyman  bricklayer,  and  therefore  unlikely  to 
be  able  to  judge  of  the  cost  of  such  a  building.  There 
were  also    the  affidavits  of  experienced  surveyors  and 

(a)  1  Taunt.  60.  (c)  4  Bing.,  N.  C.  269 ;  6  Scott, 

(6)  Ante,  Vol.  6,  p.  49.  698. 
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architects,  who  swore  that  the  building,  in  their  belief,        1838. 
must  have  cost  5000/.    The  case  was  unlike  any  other,         "^f^ 
because  the  plaintiff  could  not  calculate  the  amount  of  his  «• 

claim  with  so  much  exactness  as  if  he  had  the  whole 
matter  in  his  own  hands.  The  defendant  had  the  whole 
of  the  accounts  in  his  possession,  and  was  able  to  shew, 
positively,  what  was  the  real  cost  of  the  building,  but  he 
failed  to  do  so,  or  even  to  swear  that  it  was  not  5000/.,  upon 
which  sum  the  charge  was  calculated. 

B.  Andrews  and  Byles  contra.  The  building  was  not 
entirely  constructed  of  new  materials,  and  the  defendant, 
therefore,  was  unable  to  swear  as  to  its  precise  cost.  The 
disproportion  between  the  sum  recovered,  and  that  for 
which  the  defendant  was  arrested,  was  very  great,  and 
that  placed  the  onus  of  proving  the  reasonable  and  proba- 
ble cause  for  the  arrest  on  the  plaintiff,  and  it  was  for  him 
to  shew  not  only  that  the  amount  was  due,  but  that  he 
had  evidence  of  his  claim.  The  verdict  governed  the 
plaintiff's  claim.  Twiss  v.  Osborne  (a),  BaUantyne  v. 
Taylor  (6),  Griffiths  v.  Pointon  (c),  and  Robinson  v. 
Whitehead  (rf),  were  cited. 

Tim  DAL,  C.  J.— I  do  not  think  that  the  present  case  is 
within  the  intention  and  meaning  of  the  statute.  The 
words  of  the  section  in  question  are,  that  in  all  actions,  &c., 
"  Wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  or  defendants 
in  such  action  shall  have  been  arrested  and  held  to  special 
bail,  such  defendant  or  defendants  shall  be  entitled  to 
costs  of  suit,  to  be  taxed,  &c. ;  provided  that  it  shall  be 
made  and  appear  to  the  satisfaction  of  the  Court  in  which 
such  action  is  brought,  upon  motion  to  be  made  in  Court 
for  that  purpose,  and  upon  hearing  the  parties  by  affida- 

(fl)  Ante,  VoL  4,  p.  107.  (c)  2  N.  &  M.  C75. 

(6)  5  Ad.  &  El.  792  ;  1  Nev.  &         (</)  Ante,  Vol.  6,  p.  292. 
Perr.  219. 
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1838.        vit,  that  the  plaintiff  or  plaintiffs  had  not  any  reasonable 
^         or  probable  cause  for  causing  the  defendant  or  defendants 
^  ».  to  be  arrested  and  held  to  special  bail  in  such  amount  as 

aforesaid.'*  Now  the  question  is,  whether  it  appears  that 
the  plaintiff  here  had  reasonable  and  probable  cause  to  hold 
the  defendant  to  bail  for  347/.  ?  and  if  we  look  only  at  the 
evidence  with  which  we  are  furnished,  I  think  that  the 
plaintiff  might  honestly  and  really  believe  that  the  sum 
expended  in  building  these  premises  was  5000/.  The 
arbitrator  has  found  that  the  plaintiff  was  not  entitled  to 
so  much  as  he  sued  for,  and  we  have  no  intention  to 
dispute  that ;  but  the  question  is,  whether,  on  the  part  of 
the  plaintiff,  there  was  reasonable  and  probable  cause  for 
the  arrest,  and  I  think  there  was. 

Vauouan,  J.— I  am  of  the  same  opinion.  It  may  be 
conceded,  that  where  there  is  a  great  disproportion  between 
the  amount  of  the  verdict,  and  the  sum  sought  to  be 
recovered,  a  strong  prima  facie  case  is  furnished ;  but  the 
legislature  has  foreseen  that  there  may  be  many  cases 
where,  on  the  trial,  facts  may  appear,  which,  when  subse- 
quently stated  on  oath  upon  affidavit,  may  bear  a  different 
complexion,  and  therefore  the  affidavits  produced  here 
are  most  important.  Here  the  defendant  has,  on  his 
oath,  given  no  account  of  the  circumstances  of  the  case, 
which  in  itself  furnishes  a  strong  presumption  in  favour 
of  the  propriety  of  the  arrest. 

BosANQUET,  J. — I  am  of  the  same  opinion,  and  I  will 
only  say  a  few  words  upon  the  subject  of  the  case  of 
Griffiths  v.  Pointon,  which  is  relied  on,  and  in  which  it 
was  decided  in  the  Court  of  King's  Bench,  that  it  was 
necessary  that  the  plaintiff  should  have  reasonable  and 
probable  cause  at  the  time  of  making  the  arrest.  Now 
observe  the  nature  of  that  case.  The  party  had  nothing 
but  his  own  personal  knowledge  of  tiie  debt,  and  be 
had  no  means  of  giving  evidence  upon  the  subject. 
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CoLTMAN,  J. — The  circumstances  of  this  case  lead  to  the     ^  1888. 
conclusion,  that  there  was  reasonable  and  probable  cause 
for  holding  the  defendant  to  bail  for  the  amount  for  which 
be  was  arrested. 

Rule  discharged. 


Clarke  v.  Goldsmith. 

mE ACOCK  shewed  cause  against  a  rule  obtained  in  iisae  joined  in 
this  case,  for  judgment  as  in  case  of  a  nonsuit  The  n^eof ^' 
affidavit,  on  which  the  rule  had  been  obtained,  stated  that  forthe  adjourn. 

'  ^   ^  '  ed  sittings  after 

issue  was  joined  on  the  18th  June,  and  notice  of  trial  given  that  Term,  but 

that  notice  set 

for  the  adjourned    sittings  after    Trinity  Term.     The  aside  as  too 
plaintiff  did  not  then  proceed  to  trial,  and  fresh  notice  fj^h'one^for 
was  subsequently  given  for  the  sittings  in  the  present  Term,  Michaelmas 
but  default  was  then  also  made.     It  was  submitted,  that  fault  made  on 
the  application  was  made  too  soon.     In  Gripper  v.  Lord  tice ;  it  b  too 
Templemare{aX  issue  was  joined  in  Trinity  Term,  and  fo;ji,J^en?as 
die  plaintiff,  in  Michaelmas  Term,  gave  notice  of  trial  for  '^  case  of  a 

nonsuit  in  the 

the  second  sittings  in  the  following  Hilary  Term,  but  he  same  term. 
countermanded  the  notice,  and  the  Court  held  that  a 
motion  made  in  the  same  Term,  in  which  there  was  default, 
could  not  be  successful.  If  the  defendant  relied  on  the 
first  default  in  Trinity  Term,  Gough  v.  White  {b)  shewed 
that  the  motion  was  too  early,  for  there  it  was  held,  that  a 
motion  for  judgment  as  in  case  of  a  nonsuit  could  not  be 
made  until  two  actual  Terms  had  elapsed  after  issue 
joined.  The  appUcation  in  this  case  therefore  could  not 
be  successful  until  Easter  Term.  The  defendant  besides 
could  not  avail  himself  of  that  notice,  because  notice  for 
Michaelmas  Term  had  also  been  given,  and  it  was  too 
late  to  move  afler  a  second  default.  Ranger  v.  Bligh  (c). 
[Itudal,  C.  J.  Why  may  not  a  party  avail  himself  of  the 
first  default  after  a  second  notice  given  i]    The  facts  M^ere 

(«>  Ante,  Vol.  6,  p.  408,  (c)  Ante,  Vol.  5,  p.  235. 

{b)  2  M.  &  W.  363. 
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Clarke 

V. 

Goldsmith. 


not  fiilly  before  the  Court,  for  it  was  sworn,  on  behalf  of 
the  plaintiff,  that  the  first  notice  for  the  sittings  after 
Trinity  Term  was  too  short,  and  the  defendant  having 
refused  to  proceed  to  trial  upon  it,  a  summons  was  taken 
out  by  the  plaintiff,  and  attended  by  the  defendant's 
attorney,  on  which  it  was  set  aside.  The  case,  therefore, 
stood  as  if  no  notice  had  been  given.  If  that  was  true, 
Gripper  v.  Lord  Templemore  clearly  shewed  the  appli- 
cation to  be  too  early. 


Wighiman,  in  support  of  the  rule,  urged  that  that  case 
was  distinguishable  from  the  present. 

TiNDAL,  C.  J. — Notice  of  trial  was  given  for  the  sittings 
in  the  present  Term,  and  therefore  this  case  is  like  that* 
You  have  no  right  to  go  back  to  the  first  notice,  because 
you  must  take  your  own  conduct  into  account.  The  rule 
must  therefore  be  discharged ;  the  costs  to  be  costs  in  the 
cause. 

Rule  discharged  accordingly. 


The  defendant 
having  been 
taken  on  the 
27th  Nov. 
1837, the 
Court,  on  the 
26th  Nov. 
1838,  granted 
a  rule  for  bis 
discbarge  un- 
der the  provi- 
sions of  the 
48  Geo,  3,  c. 
123,  ten  days' 
notice  of  the 
motion  having 
been  given. 


Porkers  r.  Wilkins. 

jf  HOMAS  moved  to  discharge  the  defendant  out  of 
custody  under  the  provisions  of  the  48  Geo.  3,  c.  123. 
He  had  been  in  custody  for  a  debt  of  10/.  since  the  27th 
November,  1837.  The  motion  was  made  on  the  26th  of 
November,  1838,  and  ten  days'  notice  had  been  given.  It 
was  submitted  that  the  defendant  could  not  be  discharged 
until  the  following  day,  and  that  the  whole  year  would 
therefore  be  completed  before  he  gained  his  liberty. 

Tin  DAL,  C.  J. — That  will  do.     You  may  take  a  rule. 

Rule  granted  (a), 
(a)  See  Anonymous,  ante.  Vol  1,  p.  150. 
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Rice  v.  Linsted, 
jK.   F.  RICHARDS  shewed  cause  against  a  rule,  ob-  Where  a  cog- 

sovit  had  beeD 

tained  by  White,  for  setting  aside  a  cognovit.     The  ground  attested  on  be- 
on  which  the  motion  had  been  made  was,  that  the  instru-  fenj^fby^ 
ment  had  not  been  sifipied  in  the  presence  of  an  at-  attorney,  who 

1  nft/»"i  3   accompanied 

tomey,  attending  at  the  request  of  the  defendant,  and  the  plaintiff 's 
expressly  named  by  her,  in  obedience  to  the  terms  of  the  ^Q^ant's  res- 
statute  1  &  2  Vict.  c.  110,  s.  9.    The  affidavits  on  which  ^Jfl' '^I,'''**' 

fubaeauentiY 

the  rule  had  been  obtained  stated,  that  the  person  who  carried  the  in- 
had  subscribed  the  cognovit,  as  the  attorney  of  the  defend-  Queen's  Bench 
ant,  had  accompanied  the  plaintiff's  son  to  the  residence  of  ^\^^^  there 
the  defendant,  when  he  called  on  the  subject  of  the  debt,  robwribed  bis 

''  name  upon  the 

which  was  the  ground  of  the  present  action.     That  the  back  ont  as 
htter  offered  the  defendant  time  to  pay  the  debt,  provided  attorney's 
she  would  execute  a  cognovit ;  but  that  she  refused  to  ac-  ^"rt  i^faajjie 
cede  to  these  terms,  until  she  had  consulted  an  attor-  the  instniment 
ney;    that  the  attorney,  who  was  present,  advised  her  i&2Vict. 
to  sign  the  cognovit ;  and  that  then  young  Rice  asked  her  \q     '  "** 
if  she  would  accept  him  (the  attorney,)  as  a  witness  ?  and 
produced  from  his  pocket  a  form  of  a  cognovit ;  and  that 
having  read  it  over  to  her,  he  asked  her  if  she  understood 
it?  She  said  that  she  did,  and  it  was  afterwards  executed ; 
but  she  denied  that  the  attorney  attended  at  her  request, 
or  that  she  named  him  as  her  attorney.     In  answer  to  this 
statement,  an  affidavit,  sworn  by  the  attorney, was  now  pro- 
duced, and  he  stated,  that  on  the  morning  on  which  the 
cognovit  was  signed,  the  younger  Rice  called  upon  him, 
and  requested  that  he  would  accompany  him,  saying,  that 
he  was  going  to  call  at  a  place  where  it  was  very  likely 
there  would  be  a  cognovit  to  execute.     He  consented  to 
go  with  him,  and  they  proceeded  together  to  the  resi- 
dence   of    the  defendant.     A    conversation    then    took 
place  upon  the  subject  of  the  instrument,  and  the  depo- 
nent suggested  to  the  defendant,  that  she  should  see  some 
other  attorney  besides  him,  and  was  about  to  quit  the 
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1838.  house,  being  unwilling  to  act  in  the  matter ;  but  the  de- 
fendant called  him  back,  and  said  that  she  would  sign  it, 
and  that  she  gave  him  full  authority  to  act  on  her  behalf; 
and  he  explained  to  her  most  conscientiously  the  nature 
of  the  whole  proceeding. 

White. — The  cognovit  was  indorsed  by  the  attorney  as 
agent  for  the  attorney  of  the  plaintiff,  and  it  was  besides 
sworn,  that  he  attended  at  the  Qoeen*s  Bench  OflSce  to 
file  the  instrument. 

R,  Fn  Richards. — The  indorsement  was  not  required  by 
any  rule  of  Court,  and  it  was  therefore  immaterial  in  what 
form  it  was  made ;  although  the  attorney  denied  that  he  was 
in  reality  the  agent  of  the  plaintiff's  attorney  in  the  coun- 
try, he  admitted  that  some  London  attorney's  name  being 
required  at  the  office,  he  had  subscribed  his  name  as  such. 

White,  in  support  of  the  rule. — The  act  was  impe- 
rative, and  its  provisions  must  be  strictly  attended  to. 
One  attorney  could  not  act  on  both  sides ;  but  the  whole 
tenor  of  the  affidavit  produced  on  the  other  side  shewed 
the  person  who  acted  here  was  at  least  the  attorney  of  the 
plaintiff's  son,  if  not  the  agent  of  the  plaintiff's  attorney, 
and  he  did  not  besides  even  deny  that  he  was  the  attorney 
of  the  plaintiff  himself.  It  was  a  remarkable  fact,  which 
was  sworn,  that  the  younger  Rice  was  a  clerk  in  the  office 
of  the  person  who  was  described  as  his  father's  attorney. 
The  terms  of  the  9tli  section  of  the  act  provided,  that  no 
cognovit  should  be  of  any  force,  unless  it  was  executed 
in  the  "  presence  of  some  attorney  of  one  of  the  superior 
Courts  on  behalf  of  the  defendant,  expressly  named  by 
him,  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit  before  the 
same  is  executed,  which  attorney  shall  subscribe  his  name 
as  a  witness  to  the  due  execution  thereof,  and  thereby 
declare  himself  to  be  the  attorney  for  the  jierson  cxe- 
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cudng  the  same,  and  states  that  he  subscribed  as  such        1838. 
attorney."  """rI^ 


TiNDAL,  C.  J. — The  18th  section  of  the  act  shews 
expressly  what  is  meant  by  the  legislature,  and  it  is  most 
cautiously  guarded  in  providing  that  no  subsequent 
explanation  shall  supersede  the  necessity  of  those  terms 
required  by  the  9th  clause  being  complied  with,  and  it  is 
dear  therefore,  that  they  are  intended  to  prevent  a 
cognovit  being  given  under  circumstances  which  are  in 
any  degree  improper.  It  provides,  "  that  a  warrant  of 
attorney  to  confess  judgment  or  cognovit  actionem,  not 
executed  in  manner  aforesaid,  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did  in  fact  un- 
derstand the  nature  and  effect  thereof,  or  was  fully  in- 
formed of  the  same."  The  question,  therefore  is,  whether 
the  attorney  on  this  occasion,  and  under  the  circumstances 
stated,  was  an  attorney  expressly  named  by  the  defendant, 
and  attending  at  her  request?  It  appears  to  me,  that  a 
person  who  goes  into  the  house  of  the  defendant,  accom- 
panying the  plaintiff's  son,  who  is  a  clerk  to  the  plaintiff's 
attorney,  and  who  is  told  beforehand  by  him,  that  there  will 
be  a  cognovit  to  be  executed,  is  not  such  an  attorney  as  is 
mtended  by  the  statute.  It  is  meant  that  the  defendant 
should  exercise  a  free  and  unrestrained  choice  in  sending 
for  some  person,  who  shall  act  as  his  attorney  on  the  oc- 
casion* Now,  here,  not  only  is  the  attorney  connected 
with  the  son  of  the  plaintiff  before  the  execution  of  the 
cognovit,  but  he  appears  to  be  afterwards  connected  with 
the  instrument,  for  he  is  the  person  who  carries  it  to  the 
Queen's  Bench  Office  to  be  filed,  and  his  name  appears 
upon  it.  He  is  not,  therefore,  so  disconnected  with  the 
pbuntiff 's  attorney  as  to  satisfy  the  Court,  and  the  rule 
must  be  made  absolute. 

Vaughan,  J. — We  should  fritter  away  the  provisions  of 
dus  very  wholesome  section  of  the  act  of  parliament  if  we 
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1838.  discharge  this  rule.  That  part  of  its  provisions,  by  which 
the  attorney  is  required  to  be  a  person  attending  at  the 
request  of  the  defendant,  at  all  events,  is  not  complied 
with. 

B0SANQUET9  J. — ^There  are  three  cases  which  shew  this 
case  to  be  irregular.  Hutson  v.  Hutson  (a),  Todd  v. 
Gompertz  (6),  and  Wcdier  v.  Gardner  (c).  In  this  case 
the  attorney  was  too  much  mixed  up  with  the  person  who 
took  him  to  the  defendant,  to  allow  of  his  being  held  to 
have  acted  as  the  defendant's  attorney  within  the  meaning 
of  the  statute. 

Rule  absolute, 
(a)  7  T.  R.  7.      (6)  Ante,  Vol.  6,  p,  206.      (c)  4  B.  &  Ad.  371. 


Eit  parte  Masterman. 

Wbere  tbe  ex-  mm^ELL  Y  moved  for  a  rule  directing  the  examiners  to 
SSS^hw  ^^^^  *^  applicant  to  be  examined,  with  a  view  to  his 
reftiMdtoBx.  admission  as  an  attorney.  The  applicant  had  been 
on  the  ground  regularly  articled,  and  when  he  had  served  between  two 
ft  doSt  as  to  *"^  three  years  of  his  clerkship,  it  was  agreed  that  he 
^  Talidity  of  ghould  be  assigned.  He  went  accordingly  to  the  office  of 
under  his  arti-  the  assignee  immediately,  but  the  instrument  of  assignment 
wiu'diitct  him  was  not  cxecuted  until  a  fortnight  afterwards.  On  this 
^^^ene!^  gtound  his  admittance  to  examination  had  been  refused 

by  the  examiners,  it  being  alleged  that  there  had  not 
been  a  complete  service  under  the  articles,  which  were  for 
five  years.  It  was  submitted  that  the  fortnight^s  service 
previous  to  the  assignment,  was  in  effect  a  service  under 
the  assignment,  and  that  the  Court  would  relieve  the 
applicant  from  the  consequences  which  the  course  pursued 
by  the  examiners  would  produce  to  him,  as  there  was 
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eridently  no  intention  to  eyade  the  rule.  [Thulal,  C.J.  My        1838. 
present   doubt  is  upon  the  authority  of  the  Court  to     ^ET^ato 
mterfere.      The  applicant  does  not    come    here  to  be    Masterman. 
admitted.]     The  examiners  were  under  the  direction  of 
the  Courts,  and  the  applicant  would  eventually  come  to 
this  Court  to  be  admitted;  but  until  he  had  been  examined 
he  could  not  do  so.    [Tindtal,  C.  J.    The  only  question  is, 
whether  he  may  not  be  examined  de  bene  esse.     It  will 
then  be  for  any  person  to  oppose  his  admission  who  may 
question  his  right.  Does  anybody  oppose  his  examination?] 
No  notice  had  been  given  to  the  examiner. 

TiNDAL,  C.  J. — We  give  no  opinion  at  all  on  the  validity 
of  the  service  at  present,  but  we  think  that  the  applicant 
should  be  put  in  a  position  to  determine  the  question  by 
its  being  brought  before  the  Court  in  case  of  necessity, 
and  we  think  that  the  examiner  will  do  right  to  examine 
him  de  bene  esse.  The  course  then  will  be  this — the 
examiner  may,  perhaps,  refuse  to  grant  his  certificate,  and 
then,  if  the  party  is  dissatisfied,  he  may  appeal  to  the 
judges. 


Butler,  Assignee  of  Bakewell  v.  Hobson. 

^  ILDE,  Serjt.,  in  Trinity  Term,  moved  for  a  rulecalling  Where,  in  iro- 
upon  the  plaintiff  to  shew  cause,  why  the  Master  should  signees  of  a 
not  review  his  taxation  of  the  costs  in  this  case.     It  was  ^^^^^!X^„ 

sues  were  taJLen 

an  action  of  trover  brought  to  recover  possession  of  goods  on  the  plain- 
from  the  defendant,  by  the  plaintiff  as  assignee  of  a  bank-  sesaed  as  or^ 

property  as  aa- 
signee,  and  on 
the  estate  of  the  hankrapt  having  paid  I5s,  in  the  pound  under  a  second  Commission,  and  the 
defendant  succeeded  on  the  first  issue,  and  it  appeared  that  the  plaintiff',  as  assignee  under  the 
tscond  Commission,  had  allowed  the  bankrupt  to  have  the  eoods  in  his  order  and  disposition } 
the  defendant  was  held  to  be  entitled  to  the  costs  of  proving  a  third  Commission,  but  not  to 
those  of  proving  that  the  bankrupt's  estate  produced  15<.  in  the  pound  after  the  certificate  being 
granted  under  the  second  Commission. 

The  cause  was  conducted  by  a  clerk  to  a  firm  of  two  attorneys,  and  one  of  the  firm  having 
ittended  at  the  trial  as  a  witness,  it  was  held  that  the  costs  of  his  attendance  were  rightly 
allowed. 
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1838.        rupt.     The  defendant  pleaded,  first,  not  guilty ;  secondly^ 
that  the  plaintiff  was  not  assignee;  thirdly,  that  the  plain* 
tiff  was  not  possessed,  as  of  the  property,  as  assignee; 
and,  fifthly,  that  after  the  commission,  under  which,  the 
plaintiff  and  another  person,   since  deceased,  were  ap- 
pointed assignees,  and  which  was  dated  19th  April,  1828, 
the  bankrupt  surrendered  and  obtained  his  certificate; 
and  that  subsequently,  he  entered  into  trade,  and  again 
became  a  debtor  and  a  bankrupt,    and  a  fiat  having 
issued,  the  defendant  was  appointed  assignee,  and  that 
the  bankrupt  had  possession  of  the  goods  as  reputed 
owner,  by  consent  of  the  plaintiff,  the  surviving  assignee, 
and  the  true  owner ;  and  that,  therefore,  the  defendant  had 
a  right  to  dispose  of  them  for  the  benefit  of  the  creditors 
under  the  fiat*    Issues  were  joined  on  the  first,  second,  and 
third  pleas;  and  the  plaintiff  replied  to  the  fifth  plea, 
alleging,  first,  a  commission  in  1815,  and  then,  that  the 
estate  of  the  bankrupt,  after  the  issuing  of  the  commission 
under  which   the  plaintiff  was  appointed  assignee,  was 
insufficient  to  pay  15^.  in  the  pound,  and  that  the  goods 
in  question  were  a  part  of  his  after  acquired  estate.     To 
this  the  defendant  rejoined,  that  before  the  petitioning 
creditor's  debt,  on  which  the  third  fiat  was  issued,  the 
bankrupt's  estate  had  produced  sufficient  to  pay  I5s.  in 
the  pound  ;  and  on  this  issue  was  joined.     The  eventual 
result  of  the  issues  (a),  was  a  verdict  for  the  defendant  on 
the  second  and  third  pleas,  and  for  the  plaintiff  on  the 
first  and  on  fifth,  which  latter  was  immaterial,  and  on  the 
fifth  issue  the  jury  were   discharged.     The  costs  were 
taxed  before  the  Master,  and  he  disallowed  the  defend- 
ant the  expenses  of  the  witnesses  called  to  establish  the 
third  plea,  by  proving  the   third  fiat,  and  the  payment 
of  15«.in  the  pound  under  the  second  commission;  and 
he  allowed  the  costs  of  the  attendance  of  a  partner  of  the 
defendant's  attorney  at  the  trial,  who  had  no  share  in  the 

(a)  Vide  Ante,  Vol.  6,  p.  409. 
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conduct  of  the  cause,  which  it  was  sworn  had  been  map-       1838. 
naged  by  a  derk,  but  who  was  called  as  a  witness*  Bimjui 


Aieherlejf,  Seij.»  and  WigJUman  now  shewed  cause 
against  the  rule.  It  might  be  admitted,  that  if  the  matter 
in  the  fifth  plea  had  been  embodied  in  the  third  plea,  the 
costs  of  witnesses  necessary  to  establish  the  latter  might 
have  been  allowed ;  but,  as  they  were  separately  pleaded, 
they  formed  distinct  matters,  and  as  the  facts  alleged  in 
the  fifth  did  not  necessarily  come  in  question  in  the  third, 
the  Master  had  done  rightly  in  refusing  to  give  the  costs 
which  had  been  occasioned  to  the  defendant.  If  evidence 
was  applicable  to  two  issues,  on  one  of  which  the 
defendant  succeeded,  while  on  the  other  the  jury  were 
discharged,  the  defendant  was  not  entitled  to  the  costs, 
if  the  evidence  is  not  exclusively  applicable  to  the  issue 
&and  for  him.  The  evidence  here  was  clearly  in  support 
of  the  fifth  plea,  but  the  jury  were  discharged  as  to  that, 
and  therefore  the  defendant  was  not  entitled  to  the  costs. 
Supposing,  under  the  old  rules,  the  defendant  had  pleaded 
non  assumpsit  as  to  the  whole,  and  a  release  as  to  part, 
the  plaintiff*  having  succeeded  on  the  general  issue,  would 
have  been  entitled  to  general  costs ;  but  if  the  defendant 
had  succeeded  as  to  the  release,  the  plaintiff*  would  not 
iiave  been  entitled  to  the  costs  of  those  witnesses  called  to 
disprove  the  release.  Cocks  v.  Peachey  (a)  was  a  case 
in  point.  The  matter  in  the  fifth  plea  was,  in  fact,  here 
treated  as  immaterial,  and  so  all  the  same  matters  in  the 
other  pleas  must  be  treated  in  the  same  way,  but  the 
evidence,  in  order  to  entitle  the  party  to  costs,  must  relate 
exclusively  to  the  issue  on  which  they  were  claimed. 
Lardner  v.  DicJc  (6),  Knight  v.  Woore  (c),  Richards  v. 
Cohen  (tf)f  Crowiher  v.  ElweU  (^),  were  all  in  point.  It 
was  necessary  that  the  bankrupt's  estate  should  produce 

(a)  2  M.  &  Ry.  420.  {d)  Ante,  Vol.  1,  p.  533. 

(6)  2  C.  &  M.  389.  (e)  4  M.  &  W.  71. 

(e)  3  Bing.  N.  C.  3 ;  4  Scott,  360. 
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1888.        ISs.  in  the  pound,  in  order  to  give  him  capacity  to  acquire 
BuTLSE       future  property,  and  that  amount  should  be  paid  to  his 

„  ^'  creditors;  but  the  evidence  as  to  the  bankrupt's  estate 

H0B8ON.  ,     .        ,  «       ,  .11 

producmg  that  amount  referred  to  a  period  subsequent 

to  the  date  of  his  certificate,  and  it  was  not  shewn  that 

that  amount  was  paid  to  his  creditors.    The  third  fiat  was 

also  void.    Ex  parte  Bourne  (a).  Ex  parte  Abbott  (6). 

But  proof  of  that  fiat,  and  of  the  ability  of  the  estate  to 

pay  the  15^.  in  the  pound,   would  not  prove  that  the 

goods  were  the  property  of  some  person  other  than  the 

plaintiff,  as  was  necessary  under  the  3rd  issue. 

Wildef  Serjt.,  in  support  of  the  rule. — Where  a  party 
generally  succeeded  in  a  cause,  as  if  a  defendant  esta- 
blished an  answer  to  the  action,  although  he  failed  in  a 
particular  issue,  he  was  entitled  to  the  general  costs  on 
all  those  issues  on  which  he  succeeded,  although  the  evi- 
dence of  the  witnesses  called  to  support  them  might  be 
applicable  to  other  points ;  and  Knight  v.  fVoore  was  a 
decision  in  favour  of  this  proposition.  The  other  cases 
cited  on  the  other  side  did  not  apply,  because  there  the 
parties  to  whom  the  costs  had  been  refused  had  not  sub* 
stantially  succeeded.  So,  this  rule  being  applied  here,  the 
defendant  was  entitled  to  the  costs.  He  had  been  generally 
successful,  and  although  the  evidence  of  the  witnesses  called 
was  applicable  to  the  fifth  issue,  it  was  also  applicable  to  the 
third.  The  fifth  issue  raised  a  distinct  question,  a  part  of 
which  was  included  also  in  the  third,  and  if  the  plaintiff  had 
any  objection  to  the  forms  of  the  two  pleas,  it  was  his  duty  to 
have  come  to  the  Court  and  complained  of  it,  and  he  would 
not  be  permitted  now  to  harass  the  defendant  by  objecting 
to  his  having  the  costs.  The  third  fiat  was  not  neces- 
sarily void,  but  only  voidable,  so  that  the  evidence  pro- 
duced was  necessary,  for  the  defendant  might  take  under 
it,  against  the  assignees  of  the  second  commbsion,  property 


(a^  2  Glyn  &  J.  137.  (6)  1  Deac.  Rep.  479. 
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which  they  bad  allowed  the  bankrupt  to  deal  with,  as  the        1838. 
reputed  owner.  ^^^5(1^^ 


Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  afterwards  delivered  the  judgment  of 
the  Court.  Three  questions  arise  in  this  case  upon  the 
olgections  made  to  the  Master's  taxation  of  costs. 

first,  whether  the  evidence  adduced  to  support  the 
third  fiat  was  relevant  to  the  third  issue  ;  secondly,  whe- 
ther the  evidence  to  shew  that  the  bankrupt's  estate  had 
produced  1&.  in  the  pound,  was  relevant  to  the  same 
issue ;  and  thirdly,  whether  the  costs  of  the  attendance  of 
the  plaintiflf's  attorney  at  the  trial,  as  a  witness  for  the 
plaintifiy  ought  to  have  been  allowed. 

First,  as  to  the  question  raised  upon  the  third  issue, 
whether  the  plaintiff  was  possessed  of  the  goods,  as  of 
his  property,  as  assignee,  it  was  competent  for  the  defend* 
ant  to  prove  that  the  goods  belonged  to  other  persons. 
For  this  purpose  the  third  fiat  was  produced  in  evidence, 
and  it  was  proved  that  the  plaintiff  had  permitted  the 
bankrupt  to  continue  in  possession  of  the  property,  as 
reputed  owner  of  it.  The  effect  of  this  evidence  was  to 
shevr,  that  the  property  was  not  in  the  assignees  under 
the  second  commission  at  the  date  of  the  thirds  and  con- 
sequently that  it  was  liable  to  be  seized  and  administered 
under  a  new  fiat.  The  Court,  upon  a  former  occasion, 
decided  that  the  assignees  under  the  second  commission 
were  to  be  considered  as  true  owners  of  the  goods,  who 
had  suffered  the  bankrupt  to  retain  possession  as  reputed 
owner.  Whether  the  right  vested  in  the  assignee  under 
the  Insolvent  Debtors'  Court,  or  in  the  assignees  under 
die  third  fiat,  it  was  not  thought  material,  with  respect 
to  the  point  then  before  the  Court,  to  determine,  but  it 
has  now  become  necessary  to  say,  whether  any  title  to  the 

VOL.  VII.  M  D.  p.  c. 
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18S8.       goods  can  be  supported  by  the  assignees  under  the  third 
BuTLiB      ^*^*»  against  the  title  of  the  assignees  under  the  commis- 
V-  sion ;  and  upon  this  point  our  opinion  is,  that  the  third 

fiat  is  not  a  nullity,  as  has  been  contended  at  the  bar;  but 
that  the  assignees  under  the  second  conunission,  who 
have  allowed  the  bankrupt  to  retain  possesion  of  the 
goods  as  reputed  owner,  in  contravention  of  the  bankrupt 
law,  are  not  in  a  condition  to  dispute  the  title  of  the 
assignee  under  a  subsequent  fiat,  to  seiie  and  administer 
them ;  and  that  being  the  case,  we  think  the  evidence  to 
support  the  third  fiat  was  relevant  to  the  third  issue,  and 
consequently,  as  to  this  matter,  that  the  taxation  ought  to 
be  reviewed.  The  cases  of  Exparte  Bourne^  before  Lord 
EldoHy  and  the  late  case  oi  Exparte  Abbott  and  Another, 
before  the  Court  of  Review  in  Bankruptcy,  have  not  been 
overlooked  by  us,  but  we  have  not  entered  into  the  dis- 
cussion of  the  circumstances  of  those  cases,  only  because 
the  legal  efiect  of  the  reputed  ownership,  upon  the  rights 
of  the  assignees  under  a  third  fiat,  was  not  brought  before 
the  Court. 

But  secondly,  the  defendants  have  also  insisted  upon 
another  ground  to  maintain  their  title,  namely,  that  the 
bankrupt's  estate  has  produced  sufficient,  under  the  second 
commission,  to  pay  all  his  creditors  15^.  in  the  pound. 
And  upon  this  point  it  has  been  debated,  whether  proof 
that  the  estate  produced  sufficient  to  pay  that  amount 
will  satisfy  the  exception  in  the  6  Greo.  4,  c.  16,  8«  187, 
unless  it  has  been  paid  to  the  creditors ;  and  even  if  it  wiD, 
whether  the  estate  required  to  produce  the  requisite 
amount  is  not  confined  to  the  estate  which  was  vested  in 
the  assignees  under  the  second  commission.  The  proviso 
by  which  the  benefit  of  the  certificate,  under  the  second 
commission,  is  limited  to  the  protection  of  the  person  of 
the  bankrupt,  unless  his  estate  produces  a  certain  amount, 
was  contained  in  the  first  act,  which  authorised  the  grant 
of  a  certificate  of  conformity,  namely,  5  Geo.  2,  c  SO, 
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t.  9,  and  is  re-enacted  in  the  same  identical  terms  by        1838. 
6  Geo.  4,  c  16,  s.  1S7,  with  this  difference  onlyi  that 
bj  the  former  act  it  was  provided,  that  the  future  estate 
and  effects  of  every  such  person  (against  whom  a  commis- 
sioo  of  bankruptcy  has  issued)  shall  remain  liable  to  his 
creditorg,  as  before  the  making  of  that  act  (tools,  &c. 
only  ezoepted),  unless  the  estate  of  such  person,  against 
whom  such  commission  shall  be  awarded,  shall  produce, 
dear  of  all  charges,  sufficient  to  pay  every  creditor,  under 
the  same  commission,  ISt.  in  the  pound,  for  their  respec- 
tive debts ;  whereas,  by  the  latter  act,  6  Geo.  4,  c  16, 
s.  l^i  it  is  provided,  that  unless  his  estate  shall  produce 
snfficienti  &c  (as  in  the  5  Geo.  2)  his  future  estate  and 
eflBicts  (except  his  tools»  &c.)  shall  vest  in  the  assignees 
onder  the  said  commission,  who  shall  be  entitled  to  seize 
the  same  in  like  manner  as  they  might  have  seized  property 
of  which  such  bankrupt  was  possessed  at  the  issuing  of  the 
commission.    Under  the  former  act  the  future  estate  and 
eflfecis  were  made  liable  to  the  creditors,  who,  notwith- 
standing the  certificate,  were  authorized  to  sue  the  bank- 
rapt  ;  under  the  latter  act  the  future  estate  and  effects 
ire  vested  in  the  assignees.    Under  the  former  act,  there- 
fore«  the  assignees  had  no  right  to  seize  the  property  of 
the  bankrupt    acquired  subsequent  to    the  certificate; 
Uavil  V.  Braundng  (a),  Exparte  Hodgkinson  (6);  under 
the  latter  the  estate  and  effects  subsequently  acquired, 
being  vested  in  the  assignees,  the  individual  creditors  are 
ezdoded  firom  all  right  of  suit.    But  there  seems  to  be  no 
leason  for  holding  that  the  ^*  estate  and  effects "  spoken 
of  in  the  former  statute,  by  which  estate  and  effects,  the 
requisite  amount  is  to  be  produced,  are  not  the  same 
estate  and  efiects  which  are  spoken  of  in  the  latter  statute. 
There  is  nothing  which  indicates  an  intention  to  vary 


(s)  7  Esst,  154. 

(&)  19  Ves.  291,  S.  C.  Q.  Cooper,  99,  per  Lord  BUtm, 
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1838.        the  proviso  of  restriction  in  that  respect.    Under  the 
^y      '     former  act  it  is  clear  that  the  estate  and  effects  required 
V.  to  produce  sufficient  to  pay  15#.  in  the  pound  to  all  the 

creditors,  is  something  different,  from  the  future  estate  and 
effects  made  liable  to  the  creditors,  and  therefore  dis- 
tinguishable ;  for,  under  that  statute,  the  estate  and  effects, 
spoken  of  are  the  estate  and  effects  to  be  administered 
under  the  commission,  but  the  assignees  could  not  seize 
any  property  acquired  subsequently  to  the  certificate,  for 
the  purpose  of  making  a  dividend,  though  each  individual 
creditor  might  sue  for  his  own  debt     If  the  estate  and 
effects,  liable  to  be  administered  under  the  commission, 
had  actually  produced  sufficient  to  pay  15^.  in  the  pound, 
the  bankrupt  would  be  entitled  to  the  full  benefit  of  his 
certificate ;  and  as  it  appears  to  us,  equally  so,  whether 
the  commissioners  had  thought  fit  to  make  a  dividend  of  it 
or  not.     But  as  no  alteration  has  been  made  by  the 
6  Geo.  4,  in  that  part  of  the  language  of  the  statute, 
5  Geo.  3,  which  speaks  of  the  '^  estate  and  eff*ects,"  which 
is  to  produce  the  requisite  amount,  the  certificate  will  not 
exempt  the  bankrupt's  **  future  estate  and  effiects  **  from 
the  claim  of  his  assignees  to  seize  it  under  the  latter  act, 
unless  the  '^ estate  and  effects"  of  the  bankrupt  existing 
at  the  date  of  the  certificate^  shall  have  actually  pro- 
duced  sufficient  to  pay  \5s.  in  t/ie  pound.     In  the  present 
case,   although  the  estate  and  effects  of  the  bankrupt, 
acquired  subsequently  to  the  certificate,  may  have  pro- 
duced sufficient  to  pay  all  his  creditors,  under  the  commis- 
sion, I5#.  in  the  pound,    it  is  not  contended  that  such 
amount  was  produced  by  the  estate  and  effects,    which 
existed  at  the  date  of  the  certificate.  The  evidence,  there- 
fore,  which  was  provided  upon  this  point,   would  not 
support  the  title  of  the  assignees  under  the  third  fiat,  upon 
the  ground  that  the  bankrupt  had   become  absolutely 
entitled  to  the  property  which  he  had   acquired  subse- 
quently to  his  certificate;  and  consequently  it  was  not 
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relevant  to  the  matter  of  the  third  issue,  and  the  costs  of        1838. 
such  proof  ought  not  to  be  allowed.  Botlkr 

Thirdly,  with  respect  to  the  third  objection,  the  Court  «• 

do  not  see  reason  to  think  the  Master  has  exercised  an 
unsound  discretion,  in  allowing  the  costs  of  the  attendance 
of  the  plaintiff's  attorney  as  a  witness,  and  are  therefore 
of  opinion  that  the  taxation  in  respect  of  that  matter  ought 
not  to  be  disturbed. 

Rule  accordingly. 
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COURT  OF  EXCHEQUER 


IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Oliver  v.  Woodruff£« 

1839.  ww/m 

y — y '  WW  ORDSWOR  TH moyred  for  a  rule  to  shew  cause  why 

■it^  uDdeMbe  ^^  cognovit,  executed  by  the  defendant  in  this  case,  should 

^  ^1^^'^  not  be  taken  off*  the  file  and  cancelled,  and  why  the 
c.  110,  f.  9,  '  '' 

that  the  attor-  appearance  entered  for  the  defendant  by  Mr.  Haynes,  the 

fendant,  in  the  plaintifi^s  attorney,  together  with  the  judgment  signed 

a*co2noviV^  upon  the  said  cognovit,  and  all  subsequent  proceedings 

•houid  state  thereon  should  not  be  set  aside  for  irreffularity,  with 

himself  to  be  o  ^ » 

an  attorney  costs,  and  the  defendant  discharged  out  of  custody.    The 

^edefeiidaDt;  ACtion  was  brought  to  recover  the  price  of  boots  supplied 

hc'decliurei'***^  to  the  defendant,  who  was  an  infant.     It  appeared  from 

himself  to  be  the  affidavit,  that  after  the  writ  of  siunmons  was  served, 

defendant ;  nor  the  defendant  Called  upon  Haynes,  the  plaintiff's  attorney, 

ney  be  onVi^''  ^^^  ^^^^  asked  him  if  he  would  sign  a  cognovit.    The 

b  til  ^^^  defendant  informed  Haynes  that  he  was  not  of  age,  and 

fendant :  it  that  the  plaintiff*  knew  that  to  be  the  fact ;  Haynes  said  it 

is  sufficient,  if  .11  .       -^  1 

the  latter  was  no  matter,  and  that  an  attorney  must  witness  the 

auorneynamcd  ^ognovit  for  the  defendant,  who  answered  that  he  did  not 

^y  **»«pj*jp^ff-  like  to  ask  any  one  that  he  knew ;  upon  which  Haynes 

nature  and  ef-  said,  "  Very  well,  then  I  will  get  a  friend  of  mine,  who  lives 

stniment  be"^*  ^"  ^^^  ^^^^  Street,  to  do  it,**  and  added  that  he,  Haynes, 

Siedefe*d*^t  ^°"^^  write  to  or  arrange  with  his  friend  to  be  in  the  way 

it  is  immaterial  at  four  o*clock  of  that  same  day,  at  which  time  defendant 

been  read  over  was  to  call  again.    The  defendant  accordingly  went  to 

^AnTinfant  Haynes's  office,  when  he  immediately  told  defendant  to  go 

cannot  bind  to  Mr.  Parrell,  at  New  North  Street,  just  round  the  comer, 

himself  by  a  •' 

cognovit.  at  a  very  short  distance  from  the  office,  and   Parrell 
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would  come  and  witness  the  cognovit.     Haynes  then       1839. 
wrote  upon  a  piece  of  paper  the  name  and  address  of      oufee 
ParreDy  and  gave  it  to  defendant,  who   then  went,  as    „    «"• 

J.  WOODEITFrB. 

directed,  to  New  North  Street,  where  the  door  was  opened 
to  him  by  a  person,  who  said  in  answer  to  defendant's 
inquiry  tliat  he  was  Parrell ;  whereupon  defendant  said, ''  I 
oome  from  Haynes,**  and  produced  the  piece  of  paper ;  that 
Parrell  immediately  said,  **  Oh,  your  name  is  Woodruffe,** 
and  added,  ''  very    well    I   will  come  directly.'*    The 
defendant  afterwards  signed  the  cognovit  for  the  pajrment 
of  the  debt  by  instalments,  and  there  was  also  the  following 
pcovinon.    ''  I  do  hereby  undertake,  not  to  bring  any  writ 
cf  error,  nor  file  any  bill  in  equity,  nor  do  any  other  matter 
or  thii^  to  delay  the  said  plaintiff  from  entering  up  his 
judgment  or  suing  out  execution  thereon  as  aforesaid. 
And  also,  that  Mr.  Ambrose  Haynes  shall  be  at  liberty  to 
appear  fior  me  for  the  purpoee  of  entering  up  judgment 
herein,  in  the  event  of  de&ult  as  aforesaid."    The  attes- 
tation was  as  follows, ''  Witness,  WiUiam  Parrell,  No.  25, 
New  North  Street,  Red  Lion  Square,    attorney,  and 
expressly  named  for  the  said  William  Woodruffe,  sued 
ss  William  Woodrough,  at  his  request,  and  I  hereby  sub- 
scribe as  and  declare  myself  to  be  attorney  for  him, 
having  read  over  and  explained  to  him  the  nature  and 
eflfect  of  this  cognovit  previous  to  his  execution  thereof." 
Defiiult  having  been  made,  judgment  was  signed,  and 
die  defendant  was  taken  on  a  ca.  sa.    The  appearance 
entered  was  as  follows:    "  Ambrose  Haynes,  attorney  for 
the  plaintiff,  appears  for  the  defendant  on  a  cognovit." 
Itwaaobjected,  first,  that  the  attestation  was  insufficient. 
The  1  &  2  Vict  c.  1 10,  s.  9,  enacts,  ''  that  no  warrant  of 
attorney  to  confess  judgment  in  any  personal  action,  or 
cognovit  actionem  given  by  any  person,  shall  be  of  any 
force,  unless  there  shall  be  present  some  attorney  of  one  of 
the  superior  courts  on  behalf  of  such  person,  expressly 
named  by  him  and  attending  at  his  request,  to  inform  him 
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1839.        of  the  nature  and  effect  of  such  warrant  or  cognovit,  before 

OufvEE       ^^^  same  is  executed,  which  attorney  shall  subscribe  his 

„,    ^-  name  as  a  witness  to  the  due  execution  thereof,  and 

WOODBUTFS. 

thereby  declare  himself  to  be  attorney  for  the  person 
executing  the  same,  and  state  that  he  subscribes  as  such 
attorney.**  This  section  requires  that  the  attorney  shoidd 
be  named  by  the  defendant,  whereas  the  attestation  only 
states  that  he  is  attorney  for  him,  and  it  is  consistent  with 
such  statement  that  the  attorney  was  named  by  the 
plaintiff,  or  any  other  person.  Secondly,  it  appeared  from 
the  affidavits,  that  the  cognovit  was  not  read  over  to  the 
defendant  previously  to  its  being  signed  by  him.  Thirdly, 
that  there  was  no  attorney  present  expressly  named  by  the 
defendant  and  attending  at  his  request.  Fourthly,  that 
an  infant  could  not  give  a  cognovit. 

Parke,  B. — You  are  not  entitled  to  a  rule  upon  the 
two  first  grounds.  All  that  the  statute  requires  is,  that  in 
the  attestation,  the  attorney  shall  declare  himself  to  be 
attorney  for  the  defendant;  it  does  not  make  it  requisite 
that  the  attorney  should  state  by  whom  he  was  appointed* 
Then  as  to  the  other  objection,  it  is  sufficient  that  the 
nature  and  effect  of  the  instrument  be  explained  to  the 
defendant 

A  rule  having  been  granted  upon  the  two  other  grounds, 

Humfrey  shewed  cause.  It  is  not  necessary  that  the  air 
torney  should  be  in  the  first  instance  named  by  the  defend- 
ant. The  expression  '^  named  by  him'*  means  appointed 
by  him ;  Fisher  v.  Papanicholas  (a).  There,  the  defendant's 
attorney  was  not  in  the  way  at  the  time  when  the  cognovit 
was  required  to  be  executed,  and  one  Barrett,  a  clerk  in 
his  office,  requested  another  attorney,  named  Mason,  to 

(a)  2  C.  &  M.  215. 
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attend  instead  of  him.  The  defendant  was  infonned  that  1839. 
hb  attorney  could  not  attend,  and  that  Mason  was  present  Ouve* 
in  his  place,  to  which  he  did  not  object.      Bayley,  B.  in  ^* 

deUveiing  judgment  says,  had  Barrett  suggested  Mason's 
name  to  the  defendant,  and  had  the  defendant  requested 
that  he  might  attend,  the  rule  would  have  been  literally 
complied  with.  The  9th  sections  of  the  I  &  S  Vict* 
e.  110,  is  precisely  the  same  as  the  72d  rule  of  H.  T.  2 
Wm.  4ff  except  that  the  statute  applies  to  all  cognovits 
and  warrants  of  attorney,  while  the  rule  was  confined  to 
sudi  as  were  given  by  a  person  in  custody.  The  previous 
dedsioiis  are  therefore  applicable  to  the  present  case. 
Then,  as  to  the  other  point,  it  is  true  that  an  infant  cannot 
execute  a  warrant  of  attorney,  but  there  is  no  authority  to 
show  that  he  may  not  give  a  cognovit. 

Wardtwarth,  in  support  of  the  rule.  The  i^ases  which 
have  arisen  under  the  72d  rule  of  H.  T.  2  Wm.  4,  cannot 
govern  the  present  case.  By  the  1  &  S  Vict  c.  110,  the 
object  of  the  legislature  was  to  prevent  imprisonment ; 
the  Court  will,  therefore,  construe  the  section  in  the  strictest 
way,  and  will  not  afford  the  means  of  imprisonment, 
except  upon  the  clearest  grounds.  As  to  the  last  point, 
the  appearance  is  entered  for  the  defendant  by  the 
plaintiff's  attorney,  but  the  defendant  being  an  infant,  is 
incapable  of  appointing  an  attorney  for  that  purpose,  as 
the  judgment  at  present  stands  there  is  error  on  the 
record. 

Lord  Abingbr,  C.  B. — With  respect  to  the  question 
whether  an  in&nt  can  execute  a  cognovit  we  will  take 
time  to  consider.  Upon  the  other  point  there  is  no  doubt 
that  the  meaning  of  the  statute  is,  that  there  is  to  be 
present  an  attorney  employed  by  the  defendant  at  his  own 
pleasure.  The  circumstance  of  the  attorney  having  been 
named  by  the  plaintiff's  attorney  is  not  material,  unless 
some  fraud  is  shewn.     The  words  of  the  statute  being 
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1839.        conformable  to  the  old  rulei  the  interpretation  of  that  rule 
Ouysm       ™****  govern  the  statnte. 


V. 
WOODBUFTB* 


Parkk,  B.-^The  case  of  Bligh  ▼•  Brewer  (a\  is  precisely 
in  point  Tlierei  the  defendant  being  in  custody,  was  about 
to  execute  a  cognovit,  and  the  defendant's  attorney  bring 
abs^it  from  home,  the  phuntiflrs  attorney  suggested  another 
attorney  to  act  for  him,  to  whom  the  defendant  made  no 
objection,  but  went  to  his  office,  and  on  being  asked  by 
that  attorney  if  he  wished  him  to  attest  the  execution  as 
his  attorney,  answered  in  the  affirmative,  and  it  was  held 
that  this  was  an  express  naming  of  the  attorney  within 
the  78d  section  of  1  H.  T.  g  Wm.  4w 

Cur.  adv»  vuU. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Abinoer,  C.  B.— 'One  of  the  points  upon  which 
the  rule  was  granted  having  been  disposed  of  at  the  time 
pf  argument,  we  thought  it  advisable  to  take  time  to  con^- 
sider  our  judgment  on  the  other.  On  it,  we  have  come 
to  a  conclusion  adverse  to  the  plaintiff,  and  are  of  opinion 
that  an  infant  cannot  by  law  bind  himself  by  an  instrument 
of  this  nature*  It  has  been  decided,  that  an  in£uit  cannot 
execute  a  warrant  of  attorney,  and  this  case  embraces  aD 
the  principles  upon  which  that  decision  rests.  It  is  a 
general  rule  of  law,  that  a  minor  cannot  do  any  thing  to 
prejudice  himself  or  his  rights,  but  in  this  cognovit  there 
b  an  express  provision  to  deprive  him  of  the  right  of 
bringing  a  writ  of  error.  Besides,  the  minor  is  made  to 
state  an  account,  and  appear  by  an  attorney  of  the  Court, 
instead  of  by  guardian.  Both  these  acts  are  in  violation 
of  established  principles.  An  infant  cannot  acknowledge 
an  account  stated  so  as  to  bind  himself;  if  an  action  be 

(a)  Ante,  Vol.  3,  p.  266. 


'WooDAurrK. 
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brought  against  him,  the  jury  will  have  to  detennine  the  1^^' 
reaaonableiiess  of  the  demand*  But,  further,  this  infant  ouyxK 
is  made  to  appoint  an  attorney  to  appear  for  him  in  an 
action  to  be  brought  for  a  certain  sum ;  and,  supposing 
diat  there  was  no  stipulation  in  this  cognovit  to  depiiTe 
fami  of  the  benefit  of  a  writ  of  error,  he  might  hereafter 
defeat  the  proceedings  by  alleging  his  minority  as  error  in 
fitct  For  these  reasons,  therefore,  that  an  infant  cannot 
appoint  an  attorney ;  cannot  state  an  account  against  him- 
self; or,  generally,  that  he  cannot  do  any  act  to  prejudice 
his  ri^ts,  we  think  this  cognovit  cannot  be  supported. 

Rule  absolute  to  set  aside  the  cognovit 


DUDDEN  V.  PrIQVET. 

KnOWLES  had  obtained  a  rule  for  setting  aside  a  OntheUUi 

^  January,  the 

jdea  of  puis  darrein  continuance.    The  action  was  brought  I3th  bems Sim- 
against  the  defendant  as  administratrix,  and  the  plea  dantplMdad'^ 
alleged  a  judgment  to  have  been  recovered  against  her  on  JJJJJiJjII^ 
tbe  6th  January.    The  plea  was  pleaded  on  the  14th  « judgment  ra- 

«»        •  coTeredonthe 

January,  the  13th  being  Sunday.    An  affidavit  accom-  5th  January. 
panied  the  plea,  which  stated,  that  the  ''  plea  thereunto  the^Vu  in 
annexed  was  true  in  substance  and  in  fact,  and  that  the  ^f^*  ^®i^^ 

01  n*  1  •  * 

Buitter  therein  contained  arose  within  eight  days  next  Wm.  4,  having 
before  this  day,  being  the  14th  day  of  January.'*    It  was  ^[tcaie,'to 
objected  that  the  plea  was  not  pleaded  within  the  time  ^J^^^f ^* 
limited  by  the  rule  of  H.  T.  4  Wm.  4,  which  provides, 
**  that  no  plea  of  puis  darrein  continuance  shall  be  allowed, 
unless  accompanied  by  an  affidavit  that  the  matter  thereof 
arose  within  aghi  days  next  before  the  pleading  of  such 
plea." 

Rome  shewed  cause. — The  plea  b  in  sufficient  time- 
The  ISth  having  been  Sunday,  the  eighth  rule  of  H.  T. 
2  Wm.  4  (a),  comes  into  operation,  by  which  it  is  ordered, 

(a)  Ante,  Vol.  1,  p.  200. 
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1839.  "  that,  in  all  cases  in  which  any  particular  number  of  days 
DuTOBN  "^*  expressed  to  be  clear  days,  is  prescribed  by  the  rules, 
„  ^'  or  the  practice  of  the  Courts,  the  same  shall  be  reckoned 

PaiQUBT.  . 

exclusively  of  the  first  day,  and  inclusively  of  the  last  day, 
unless  the  last  day  shall  happen  to  fall  on  a  Sunday, 
Christinas  day,  Grood  Friday,  or  a  day  appointed  for  a 
public  fast  or  thanksgiving ;  in  which  case,  the  time  shall 
be  reckoned  exclusively  of  that  day  ako."  If,  in  the  pre- 
sent case,  the  Court  should  hold  that  the  plea  ought,  under 
the  circumstances,  to  have  been  delivered  on  the  12th,  it 
would  make  both  days  inclusive.  In  PeppereU  v.  Burrett{a)f 
an  order  for  seven  days'  time  to  plead  was  obtained  on  the 
15th  May,  and  on  the  22d  pleas  were  delivered,  but  irre- 
gular in  several  respects,  and  on  the  evening  of  that  day 
the  plaintiff  signed  judgment  as  for  want  of  a  plea,  and  it 
was  held  that  the  judgment  was  signed  too  eariy.  In 
Ryland  v.  Womnoald  (6),  it  was  expressly  decided  that 
the  8th  rule  of  H.  T.  2  Wm.  4,  applied  to  pleas  in  abate- 
ment. 

KnawleSf  in  support  of  the  rule.  The  defendant  should 
have  applied  to  the  Court  to  be  allowed  to  plead  this 
matter  after  the  eight  days  had  expired.  The  affidavit 
appears  on  the  face  of  it  to  be  false.  [Parke,  B. — The 
defendant  means  that  the  matter  arose  within  eight  legal 
days,  according  to  the  rule.  It  should  have  stated  that  it 
arose  within  nine  days,  the  last  of  the  eight  having  been 
Sunday.]  It  clearly  appears  that  the  eight  days  have 
been  exceeded. 

Parke,  B. — In  the  present  case,  we  cannot  set  aside 
the  plea.  If  the  meaning  of  the  rule  of  H.  T.  4  Wm.  4, 
is,  that  every  plea  of  puis  darrein  continuance  shall  be 
accompanied  by  an  affidavit  that  the  matter  thereof  arose 
within  eight  days,  then,  here  there  is  such  an  affidavit. 

(a)  Ante,  Vol.  2,  p.  674.  (6)  Ante,  Vol.  5,  p.  581. 
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But  if  the  rule  jneans,  that  every  matter  since  the  last  1839. 
continuance  shall  be  pleaded  within  eight  days  from  the 
time  it  occurred,  then  the  general  rule  applies,  which  pre« 
scribes  that  one  day  shall  be  taken  exclusively  and  the 
other  inclusively,  unless  the  last  day  should  happen  to  fidl 
on  a  Sunday ;  in  which  case,  that  day  also  is  to  be  excluded. 
My  present  impression  is,  that  the  effect  of  that  rule  is  to 
extend  the  time  of  pleading  in  this  case  to  nine  days. 
But  it  is  unnecessary  to  decide  that  point,  because  here 
we  do  not  know  but  that  the  plea  was  pleaded  within  the 
days. 

Rule  discharged. 


Ramsbottom  v.  Davis  (Robert) — Same  v.  Gosdbn. 
Assumpsit  upon  the  following  guarantee :—  a.  b.  ud  c. 

severtlly  and 
respectively 

We  the  undersiirned,  R.  Davis,  W.  Goodchild,  and  G.  mweitook,  in 

11  1        •  •  i       conaderation 

Gosden,  severally  and  respectively  undertake,  in  conside-  of  £.  discharge 

ration  of  Messrs  Ramsbottom  and  Legh  discharging,  or  2^?.  due  from 

agreeing  to  discharge,  a  certain  debt  due  from  Wm.  ^^t^JJ^ 

Davis  to  J.  Shefien,  amounting  to  the  sum  of  200/L,  with  extent  of  60L 

the  costs  thereupon,  to  indemnify  the  said  Messrs.  Rams-  be  naidteve- 

bottom  and  Legh  for  any  loss  which  they  may  sustain  or  wit^a^rth' 

incur  to  the  extent  of  50/.  from  each  of  us,  to  be  paid  by  P*^  ^^  ^f . 

.  \    coets ;  and  they 

US  severally,  together  with  a  fourth  part  of  the  costs  and  further  underw 
expenses  as  aforesaid,  at  such  time  or  times  as  the  said  to  execute  cer- 
Messrs.  R.  and  L.  may  be  called  upon  to  pay  the  said  debt  ^^  .^"a^/^ 
and  costs,  to  be  rateably  proportioned.     And  in  the  mean  that  one  stamp 
time  we  further  undertake  to  make  and  execute  such  bills, 
bonds,  or  notes  severally,  for  the  said  respective  sums  as 
may  be  required  by  the  said  Messrs.  Ramsbottom  and 
Legh. 

R.  Davis. 

W.  Goodchild. 

G.  Gosden. 
Dated  18th  April,  1835. 
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18S9.  At  the  trial  before  Gurnet,  B.  at  the  Middlesex  sittings 

KAwumon  ^  term,  the  guarantee  was  given  in  evidence,  and  stamped 
*-  with  one  stamp.    It  was  objected,  on  the  part  of  the  de- 

fimdant,  that  as  each  party  contracted  severally,  three 
stamps  were  necessary.  A  verdict  was  found  for  the  plain- 
tiff, with  liberty  to  move  to  enter  a  nonsuit. 

W.  H.  Watson  moved  accordingly. — ^This  is  not  the 
joint  contract  of  all,  but  the  separate  contract  of  eadi, 
and  therefore  three  stamps  are  necessary.  Each  party 
agrees  to  indemnify  to  the  extent  of  SOL,  each  party  agrees 
to  pay  one-fourth  of  the  costs,  and  to  execute  a  bond  for 
his  respective  share.  This  case  is  distinguishable  firom 
Bowen  v.  Ashley  (a) ;  there  a  bond  was  entered  into  by 
three,  conditioned  for  the  performance  by  each  and  every 
of  them  of  the  same  matters,  but  there  was  but  ome 
penalty.  \^Parke,  B. — This  case  resembles  a  composition 
deed,  by  winch  each  of  the  creditors  who  signs  agrees  to 
take  part  or  postpone  payment  of  his  separate  debt.]  That 
is  the  case  of  a  separate  ctwenani  in  respect  of  the  same 
subject  matter ;  this  is  the  separate  contract  of  each. 
Where  a  lease  is  made  to  several  persons  of  different 
lands,  at  different  rents,  one  stamp  is  sufficient,  because 
the  whole  is  but  one  transaction,  Boasey.  Jackson  (b),  but 
here  each  individual  makes  a  distinct  contract  in  respect  of 
his  portion.  [Parke,  B. — It  may  be  reasonably  supposed 
that  one  party  would  not  have  bound  himself  unless  the 
others  had  agreed  to  pay  their  share ;  it  is  the  same  as 
when  several  creditors  agree,  each  to  release  his  debt  in 
consideration  of  the  others  doing  the  same.]  An  agree- 
ment with  several  tenants  as  to  the  demise  of  different 
estates  requires  a  stamp  for  each.  Doe  d.  Copletf  v. 
Day{c).  So  when  printed  conditions  of  sale  are  signed 
by  different  purchasers  of  different  lots,  Powell  v.  Ed^ 
munds  (d).    Where  the  several  admissions  of  five  corpora- 

(a)  1  N.  R.  274.  (c)  13  East,  241. 

(6)  3  B.  &  B.  185.  (d)  12  Ea8t,  6. 
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ton  as  fireemen  were  written  on  the  tame  paper,  it  was       1839. 
hdd  to  require  Bereral  stamps.  Rex  v.  Reeks  (a). 

Parke,  B. — ^This  is  but  one  transaction:  it  may  fidrly 
be  ooDsidered  that  each  has  entered  into  the  agreement 
upon  the  &ith  that  the  others  would  do  the  same  thing. 
Where  several  underwriters  on  a  policy  enter  into  an 
sgreement  to  refer  the  cause  to  arbitration,  one  stamp  is 
sufficient,  Gaodean  v.  Forbes  (6).  So,  where  there  is  an 
sgreement  by  several  for  a  subscription  to  one  common 
fimdt  Ikms  v.  Williams  (c).  This  case  appears  to  me  to 
Ul  within  the  principle  of  those 


Aldersom,  B. — ^I  am  of  the  same  opinion.  The  par* 
ties  altogether  agree  to  indemnify  the  plaintiff  to  the 
saoont  of  ISOk  by  separately  contracting  to  ^bjBOL  each. 
It  is  all  one  transaction. 

Rule  refused. 

(a)  3  Ld.  Raym.  1445.        (ft)  6  Taunt,  171.        (c)  13  East»  333. 


YouLTON  9.  Hall. 

wrALLINQER  moved  to  set  aside  the  copy  of  a  writ  The  indone- 
of  summons  and  service  thereof,  on  the  ground  that  it  was  of  tiunmoiis, 
not  properly  indorsed  with  the  name  of  the  attorney.  Q^y^iQ^ 
The  indorsement  was  as  follows. — *'  This  writ  was  issued  ^°^f  ^^^^ 

born,  18  a  tat- 
by  James  Robertson,  No.  10,  Gray's  Inn  Square,  Holbom,  ficient  deacnp- 

tttomey    for   the    said  J.   Youlton.**     It  was  objected  auorney^reai. 

that  the  city  or  county  ought  to  have  been  stated,  and  ^^^' 

refinrence  was  made  to  Lloyd  v.  Jones  (a)  in  which  the 

(a)  Ante,  Vol.  5,  p.  I6i. 
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1889.        Court  held  it  insufficient  to  state  that  the  '*  writ  was  issued 
by  H.  L.»  No.  32,  Great  James  Street,  Bedford  Row,  agent 


YoULTOM 

V.  for  the  plaintiff  in  person,  who  resides  at  Dartmouth 

Hall. 


Lord  Abinger,  C  B. — ^Tbat  case  does  not  apply ;  for, 
there  no  attorney's  name  was  indorsed  on  the  writ,  and  die 
Court  held  that  the  residence  of  the  plaintiff  himself  ought 
to  hare  been  stated. 

Parke,  B. — ^The  statute  does  not  require  the  dty  to  be 
mentioned^  where  the  writ  is  sued  out  by  an  attorney :  the 
form  giren  in  the  schedule  of  the  S  Wm.  4,  c.  39,  is, 
**  This  writ  was  issued  by  E.  T.  of  attorney  for 

the  said  R.  B.**  But  where  the  writ  is  issued  by  the 
plaintiff  in  person,  the  form  directs  mention  to  be  made 
of  the  **  city,  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plaintiff's 
residence.^'  It  is  quite  enough  with  regard  to  an  attorney, 
if  such  a  description  be  given  as  can  mislead  nobody. 

Gurnet,  B. — ^In  Engleheart  v.  Ejfre  (a),  it  was  held 
that  the  residence  of  an  attorney  was  sufficiently  described 
by  the  indorsement  **  Gray's  Inn,  London,"  although  it 
appeared  that  no  part  of  Gray's  Inn,  was  within  the  City  of 
London.  There,  PcUieson  J.,  says,  '*  if  it  were  the  state* 
ment  of  the  residence  of  an  individual  not  an  attorney,  it 
might  be  different."  There  is  one  case  in  the  Exchequer, 
where  the  Court  held  it  sufficient  to  state  the  residence  of 
the  attorney  to  be  in  *'  Ely  Place." 


Rule  refused. 


(a)  Ante,  Vol.  8,  p.  145. 
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1839. 

Dewdeney  V.  Palmer. 


wai 


tbt 


Assumpsit  by  indorsee  against  indorsor  of  a  bill  where  it 
of  exchange.     Pleas :  that  the  bill  was  not  duly  presented  ^^nof  the de- 
for  payment^  and  that  the  defendant  had  no  notice  of  dis-  'f °<l^^  ^^at 

the  witnets  who 
honour.  proved  the 

plaiotiffls  case 
was  plaintiff  on 

At  the  trial,  before  Gumey,  B.  at  the  Middlesex  sittings  S^^^JJ^  ^"^ 
m  the  present  term,  the  plaintiff*s  case  was  proved  by  a  defendant 

could  not  give 

witness  of  the  name  of  Dewdeney,  who  was  alleged  to  be  evidence  of  that 
the  real  plaintiff  on  the  record.     On  the  part  of  the  de-  SS^oWw^n 
fendant  it  was  proposed  to  prove  that  this  witness  was  in  should  have 

^     *  ^  been  taken  on 

&ct  the  plaintiff.    The  learned  judge  refused  to  admit  the  voire  dire. 


evidence,  on  the  ground  that  it  did  not  relate  to  the 
matters  in  issue;  and  a  verdict  was  found  in  favour  of  the 
plaintiff  for  the  amount  of  the  bill. 

Plati  moved  for  a  new  trial,  on  the  ground  of  the  impro- 
per rejection  of  the  evidence ;  and  contended  that  he  was 
entitled  to  shew  that  the  witness  was  altogether  undeserving 
of  credit. 

Parke,  B. — Your  objection  goes  to  the  competency  of 
the  witness,  and  should  have  been  taken  on  the  voire  dire ; 
you  might  then  have  offered  evidence  that  he  was  incom- 
petent, as  being  the  plaintiff  in  the  suit.  But  you  are  not 
entitled  to  prove  he  is  a  party,  without  first  objecting  to 
his  competency. 

Alderson,  B. — The  credibility  of  the  witness  is  a  col- 
hiteral  issue.  If  the  objection  had  been  taken  as  to  the 
witness's  competency,  other  evidence  might  perhaps  have 
been  supplied. 

Rule  refused. 

VOL.  VII.  N  D.  p.  o. 
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18S9. 

^  Davis  r.  Lovell. 

Od  the  2d  J.  HE  declaration  stated,   that  before   the  cominitling 

was  served  with  ^^  ^^e  grievances  hereinafter  mentioned,  to  wit,  &c.,  a 

qniring^^au'  Certain  action  of  trespass  and  ejectment  was  pending  in 

tendance  at  the  the  Court  of  our  Lady  the  Queen,  before  the  Barons  of 

asnzes  on  the  , 

3Ut  March.  Exchequer,  at  Westminster,  wherein  one  John  Doe,  on 

not  tried  nntU  ^^^  demise  of  the  plaintiff,  was  the  nominal  plaintiff,  and 

^*^w,^^at'  ^^^  ^'  ^^®®°  ^^  defendant ;  and  such  proceedings  were 

he  wai  liable  had  thereupon  in  the  said  action,  that  afterwards,  to  wit, 

to  an  action  for  ,  <»  • 

non-attecd-       on  the  31st  of  March  in  the  same  year,  before  certain 

^T^e  declara-  ju^^^^^cs  of  assize  and  nisi  prius  of  our  said  Lady  the 

tion  stated,  that  Queen,  to  wit,  at  Taunton,  in  the  county  of  Somerset,  a 

an  action  of  ,     .  , 

ejectment  was  certain  issue,  before  then  joined  in  the  said  plea,  came  on 
came  on  to  be  to  be  tried  before  a  jury  of  the  county,  chosen,  tried,  and 
ceruinj^iwaces  ^^^"^  ^^'  ^^^^  purpose ;  and  whereas  also,  before  the  trial 
ofM8ize,towii,  of  the  said  issue,  and  also  before  the  committing  of  the 
the  county  of  grievances  by  the  defendant  hereinafter  mentioned,  to 
then  alleged,  ^'^*  ^^'9  *^®  "^^  plaintiff  prosecuted  out  of  the  Court 
tiff  s^rv^^'ie'  ^^  ^"'  ^^^y  ^^^  Queen,  before  the  Barons  of  the  Ex- 
defendant  with  chequer  at  Westminster,  her  said  Majesty's  writ  of  sub- 
ces  tecum ;  pcBna  directed  to  the  now  defendant,  and  one  John  Doe, 
Though  rtwapl*  ^y  which  said  writ  our  Lady  the  Queen  commanded  the 
pearanceofihe  ^qw  defendant  to  appear  before  her  justices  assigned 
necessary  and  to  hold  the  assizes  in  and  for  the  county  of  Somerset,  at 
trial  of  the  saki  Taunton,  in  the  said  county,  on  Saturday  the  81st  day  of 
Souih  the*de.  ^^^^^  ^^^^  instant,  and  so,  from  day  to  day,  until  that 
fendant  could  cause  should  be  tried ;  that  he  should  bring  with  him,  and 
in  obedience  to  produce,  at  the  time  and  place  aforesaid,  a  certain  man^ 
STvrappeTred  ^^^  ^^  induction,  under  the  seal  of  the  late  Lord  Bishop 
*f  *h*"*i*^  of  Bath  and  Wells  (setting  out  the  document);  which  said 

issue,  and  al- 
though the  production  and  shewing  forth  of  the  said  documents  were  material  leTideace  for  the 
plaintiff  on  the  said  trial,  yet  the  defendant  did  not,  nor  would  appear,  although  solemnly  called 
upon,  by  reason  whereof  the  plaintiff  was  then,  forced  and  obliged  to  allow  the  nominal  plaintiff 
to  become,  and  he  was  then  nonsuited  :** — H$ld,  that,  upon  general  demurrer,  the  allq^ations  were 
equivalent  to  an  averment  that  the  trial  took  place  at  Uie  time  and  place  mentioned  m  the  subpoena. 
SimhU,  that  the  declaration  would  have  been  bad  on  special  demurrer,  for  want  of  such  avernMOt 
Held  also,  that  the  allegation,  that  the  documenU  were  material  evidence  for  the  plaintiff,  and 
that,  in  consequence  of  the  non-attendance  of  the  witness,  the  plaintiff  vras  nonsuited,  was,  upon 
general  demurrer,  a  sufficient  averment  that  the  plaintiff  had  a  good  cause  of  action. 
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writ  the  plaintiff  afterwards,  and  before  the  committing  of       1839. 
the  grievance  as  hereinafter  mentioned,  and  before  the 
trial  of  the  said  issue,  to  wit,  on  the  2d  day  of  April,  m 
the  year  aforesaid,  caused  to  be  made  known  and  shown 
to  the  now  defendant,  and  then  cause  a  copy  to  be  left 
with  the  now  defendant,  and  then  tendered  and  offered  to 
the  now  defendant  a  certain  sum  of  money,  to  wit,  the 
sum  of  5Lf  being  a  reasonable  sum  of  money  for  his  costs 
and  charges  in  and  about  his  attendance  as  a  witness, 
according  to  the  tenor  of  the  said  writ  of  subpoena :  and 
although  the  appearance  of  the  said  defendant  was  neces- 
sary and  material  to  the  said  trial  of  the  said  issue,  and 
although  the  said  defendant  could  and  might,  in  obedience 
to  the  said  writ  of  subpoena,  have  appeared  at  the  said 
trial  of  the  said  issue,  and  could  and  might,  in  obedience 
to  the  said  writ  of  siubpoena,  have  produced  and  shewn 
forth,  or  caused  to  be  produced  and  shewn  forth,  at  the 
time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue, 
the  said  docijiments  so  mentioned  and  referred  to  in  the 
said  writ  of  subpoena  as  aforesaid,  and  thereby  required 
to  be  produced  and  shewn  forth  as  aforesaid ;  and  although 
the  production  and  shewing  forth  of  the  said  documents 
were  material  evidence  for  the  now  plaintiff  on  the  said 
trial,  whereof  the  now  defendant  then  had  notice,  yet  the 
defendant^  not  regarding  his  duty,  &c.,  did  not,  nor  would 
appear,  or  produce  and  shew,  or  cause  to  be  produced 
and  shewn  forth,  the  said  documents  so  mentioned  and 
referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  or 
either  of  them ;  and  although  the  now  defendant  was  there 
adeinnly  called  upon  for  the  purpose,  and  had  no  reason- 
able or  lawful  cause  or  employment  to  the  contrary,  but 
thereupon  wholly  neglected  and  refused  so  to  do,  by  reason 
whereof  the  plaintiff  was  then  forced  and  obliged  to  allow 
the  nominal  plaintiff  to  become,  and  he  was  then  nonsuited 
in  the  said  action,  and  such  proceedings  were  thereupon 
had,  that  afterwards,  to  wit,  on  the  5th  day  of  November 

N  2 
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1889.  in  the  year  aforesaid,  it  was  ordered  by  the  said  Court, 
pursuant  to  a  rule  of  Court  before  then  made  between 
the  parties,  the  plaintiff  to  pay  the  costs,  &c. 

Plea. — That  the  said  assizes,  at  which  this  defendant 
was  required  by  the  said  writ  of  subpoena  to  attend,  and 
produce  the  said  documents  and  testify  as  aforesaid,  com- 
menced and  were  held  at  Taunton,  in  the  said  county,  on 
Saturday  the  Slst  day  of  March  in  the  year  aforesaid, 
that  day  being  the  day  and  year  in  the  subpoena  in  that 
behalf  mentioned ;  and  that,  after  the  expiration  of  the 
said  31st  day  of  March,  to  wit,  on  the  Sd  of  April  in  the 
year  aforesaid,  and  not  before,  the  said  plaintiff,  for  the 
first  time,  caused  to  be  made  known  and  shewn  to  the  said 
defendant  the  said  writ  of  subpoena,  and  caused  a  copy 
thereof  to  be  left  with  him  as  aforesaid,  he,  the  defendant, 
then  being  at  Wells,  in  the  said  county,  at  a  great  distance, 
to  wit,  thirty  miles  from  Taunton  aforesaid.  Verification^ 
Replication. — That  plaintiff  caused  the  said  writ  of 
subpoena  to  be  made  known  and  shewn  to  defendant,  and 
a  copy  thereof  to  be  left  with  him  on  the  said  Sd  day  of 
April,  in  the  year  aforesaid,  as  in  the  said  declaration,  and 
in  the  said  plea,  then  alleged ;  that  the  trial  of  the  said 
issue  in  the  declaration  mentioned  took  place,  and  was 
had,  after  the  said  service  of  the  said  writ  of  subpoena,  on 
the  6th  day  of  April  in  the  year  aforesaid,  and  not  before, 
and  that  at  the  time  of  the  said  service  of  the  said  writ 
of  subpoena,  the  defendant  had  notice  that  the  said  issue 
had  not  been  tried,  and  that  a  reasonable  time  elapsed 
after  the  service  of  the  said  writ  of  subpoena,  and  before 
the  sud  trial  of  the  said  issue,  wherein  the  defendant 
could  and  might,  in  obedience  to  the  said  writ  of  sub- 
poena, have  appeared  at  the  said  trial  of  the  said  issue, 
and  could  and  might,  in  obedience  to  the  said  writ  of  sub- 
poena, have  produced  and  shewn  forth,  and  caused  to  be 
produced  and  shewn  forth,  on  the  trial  of  the  said  issue, 
the  said  documents  so  mentioned  and  referred  to  in  the 


HILARY  TERM,   2   VICT.  181 

•said  writ  of  subpoena,  and  thereby  so  required  to  be  pro-  1839. 
doced  and  shewn  forth,  as  in  the  declaration  mentioned.  dXyii 
Verification.  ,   "• 

o  •  111  LOYBLL. 

Special  demurrer,  assigning  for  cause,  that  although  the 
laid  replication  does  not  traverse,  that  the  said  assizes  at 
which  the  said  defendant  was  required  by  the  said  writ  of 
subpoena  to  attend,  and  produce  the  said  documents 
and  testify  as  aforesaid,  was  held  at  Taunton,  in  the  county 
on  Saturday  the  31st  of  March,  in  the  year 
id,  being  the  day  in  the  said  subpoena  in  that  behalf 
mentioned,  as  alleged  in  the  said  first  plea;  yet  the 
replication  confesses  and  admits,  that  the  plaintiff,  after 
the  expiration  of  the  said  Slst  of  March,  to  wit,  on  the 
2nd  of  Apriltin  the  year  aforesaid,  and  not  before,  caused 
to  be  made  known  and  shown  to  the  defendant  the  said 
subpoena,  and  a  copy  thereof  to  be  left  with  him  as  afore- 
said ;  that  it  is  not  alleged,  nor  does  it  appear,  that  the  said 
assises,  in  the  said  subpoena  mentioned,  were  continued 
after  the  Slst  day  of  March,  at  the  time  and  after  the 
sendee  of  the  said  subpoena  as  aforesaid,  or  that  the 
defendant  had  any  notice  thereof;  and  that  it  is  not  alleged, 
nor  does  it  appear,  that  the  defendant  could  or  might,  in 
obedience  to  the  said  subpoena,  have  appeared  at  the  said 
assizes  therein  mentioned  ;  nor  that  he  had  any  notice  that 
the  said  issue  would  be  tried  at  the  said  assizes,  after  the 
service  of  the  said  subpoena  as  aforesaid ;  nor  that  the  trial 
of  the  said  issue  did  in  fact  take  place  at  the  said  assizes 
io  the  said  subpoena  mentioned,  and  not  at  a  subsequent 
or  other  assizes;  and  that  the  said  replication  is  an 
insufficient  answer  to  the  said  plea ;  and  is,  in  other  re- 
spects, uncertain,  informal  and  defective. 

The  points  marked  for  argument  on  the  part  of  the 
defendant  were  as  follows :  The  defendant  will  contend, 
that  the  service  of  the  subpoena  after  the  day  mentioned 
therein,  and  appointed  for  the  appearance  of  the  witness,  is 
not  sufficient  in  law. 
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1889.  Buit,  in  support  of  the  demurrer.   Rrst,  the  declaratioli 

is  bad.  The  subpoena  haying  been  served  after  the  day 
appointed  for  appearance  in  Court,  no  action  can  be 
maintained  for  disobedience  of  the  writ«  The  time 
mentioned  in  the  declaration  is  material,  and  it  nowheve 
appears  that  the  assizes  were  continued  after  the  Sltt 
March.  The  declaration  does  not  state  that  the  cause 
was  tried  at  the  same  assizes ;  nor  that  the  defendant  bad 
nbtice,  when  he  was  served  with  the  subpoena,  that  the 
cause  had  not  then  been  tried,  and  that  he  could  have  ap*- 
peared  according  to  the  exigency  of  the  writ.  [Alderson,  B. 
The  declaration  avers  that  the  issue  was  tried  at  die 
assizes.]  In  contemplation  of  law  the  commission  day  is 
the  whole  assize.  Another  olijection  is,  that  the  dedaration 
does  not  aver  that  the  document  in  question  wotild'have 
enabled  the  plaintiff  to  get  a  verdict.  [Lord  Abinger,C.  B. 
It  states  that, ''  by  reason  thereof  the  plaintiff  was  forced, 
and  obliged  to  allow  the  nominal  plaintiff  to  become,  and 
he  was  then  nonsuited.]  It  is  not  averred  that  he  was 
nonsuited  from  that  cause  only.  In  all  the  precedents 
there  is  a  positive  averment  that  the  particular  evidence 
would  have  enabled  the  party  to  obtain  a  verdict. 
[Parke.  B.  In  Mtxsterman  v.  Judsan  (a)  a  form  sinrfUur 
to  the  present  was  held  sufficient.]  In  that  case  there  was 
an  express  averment,  **  that  by  reason  thereof,  and  on  no 
other  account  whatsoever,  the  plaintiffs  were  nonsuited."* 
So  in  Amey  v.  Ijong  (6),  it  was  averred  that  the  plaintiff 
had  a  good  cause  of  action.  Without  such  averment  it 
does  not  appear  that  the  plaintiff  has  sustained  any  injury. 
[Pcfrkef  B.  That  rather  goes  to  the  amount  of  damage  than 
the  right  of  action.  In  Mullett  v.  Hunt{c)  it  was  held, 
that  it  need  not  be  expressly  averred  that  the  plaintiff  had 
a  good  cause  of  action  in  the  original  suit,  but  it  is 
sufficient,  if  it  appear  that  he  must  necessarily  have  had 


(fl)  1  M.  &  Scott,  367.  (c)  1  C.  &  M.  752 

[b)  9  East,  473. 
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tueh  catiie  of  action.]  There,  the  averment  was,  that  by  ^  l^^9. 
reason  of  the  defendant's  non-attendance,  and  because  the 
plaintiff  could  not  safely  proceed  to  trial  without  his 
tastimony,  he  was  forced  and  obliged  to  withdraw  the 
record,  and  that  was  held  to  imply  that  the  plaintiff  had  a 
good  cause  of  action. 

Secondly,  The  plea  is  an  answer  to  the  declaration. 
[Parke,  B.  The  form  of  the  subpoena  is  not  to  attend  on 
the  Slsl  March,  but  to  attend  from  day  to  day,  until  the 
canae  shall  be  tried,  then  would  it  not  be  sufficient  if 
•erved  a  convenient  time  before  the  trial  ?]  An  attachment 
wiH  not  be  granted  for  the  disobedience  to  a  subpoena, 
lenred  after  the  day  appointed  for  the  trial,  Alexander 
T.  JDiaeam  (a).  {Parke  B.  There,  the  ground  of  refusing  the 
ittachient  was,  that  the  defendant,  when  he  was  served 
with  the  aubpcena,  had  received  no  notice  that  the  cause 
had  not  been  tried*  Assuming  an  attachment  analogous 
to  an  action,  which  it  is  not,  here  there  is  an  express 
avtfment  that  the  defendant  could  have  produced  the 
documents  at  the  triaL]  The  cause  of  action  is,  the  non- 
appearance according  to  the  exigency  of  the  writ. 

BarsiaWf  contra,  was  directed  by  the  Court  to  confine 
himself  to  the  question,  whether  it  was  sufficiently  averred 
that  the  cause  was  tried  at  the  same  assizes.  The 
identity  of  the  assise  sufficiently  appears ;  the  declaration 
itstes,  that  a  certain  issue  was  joined,  and  came  on  to  be 
tried  before  the  justices  at  a  certain  time  and  place,  and 
then  the  subpoena  commands  the  defendant  to  appear  be- 
lore  the  justices  at  that  time  and  place :  it  is  then  averred, 
tiuit  he  could  and  might  have  appeared  at  the  said 
trial  of  the  said  issue,  and  have  produced  at  the  time  and 
pUce  aforesaid,  on  the  said  trial  of  the  said  issue,  the  said 
documents.    He  was  then  stopped  by  the  Court. 

(a)  8  Moore,  387 ;  1  Biog.  366. 
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1839.  Lord  Abinoeb,  C.  B. — In  order  to  make  sense  of  the 

DAm        declaration^  it  must  be  intended  that  the  issue  was  tried  at 

,  ^'  the  time  and  place  mentioned  in  the  subpoena.     At  first  I 

LoVSLL.  "^  i_         1    • 

doubted  whether  it  was  sufficiently  shewn  that  the  plaiiH 
tiff  had  a  good  cause  of  action  in  the  original  suit,  but  I 
concur  with  the  opinion  of  Lord  Lyndhurst^  in  MuUeti  v« 
HufUf  that  no  evidence  could  be  material  in  the  cause,  un- 
less the  plaintiff  had  a  good  cause  of  action  :  and,  there^ 
fore,  that  it  is  sufficient  to  aver  that  the  evidence  was 
material,  and  that  by  reason  of  the  want  of  it  the  plaintiff 
was  nonsuited.  With  this  averment  the  plaintiff  couU 
not  support  his  declaration,  unless  he  proved  that  he  had 
a  good  cause  of  action  in  the  original  suit. 

Parke,  B. — With  respect  to  the  objection  that  there  is 
no  averment  that  the  cause  was  tried  at  the  same  assizes, 
it  seems  to  me  that,  upon  special  demurrer,  the  decIaratioD 
would  have  been  bad.  As,  however,  the  dclendant  can 
only  take  advantage  of  such  objections  as  arise  upon  gene* 
ral  demurrer,  we  must  consider  the  allegations  equivalent 
to  an  averment,  that  the  trial  took  place  at  the  time  and 
place  mentioned  in  the  subpoena.  Then,  the  next  objec- 
tion is,  that  there  is  no  averment  that  the  plaintiff  had  a 
good  cause  of  action  in  the  original  suit.  It  is  not  necessary 
in  this  case  to  pronounce  an  opinion  as  to  whether  such  an 
averment  is  material  or  not.  If  a  party  bring  an  action, 
and  a  certain  witness  is  material  to  support  that  action, 
the  service  of  the  subpoena  implies  that  it  is  the  witness's 
duty  to  attend.  In  order  to  constitute  such  duty,  it  is  not 
requisite  that  the  party  should  have  a  good  action,  but  a 
good  cause  of  action :  and,  according  to  MuUett  v.  Humif 
an  allegation  that  the  defendant  could  have  given  material 
evidence  for  the  plaintiff,  and  that  the  plaintiff  could  not 
safely  proceed  to  trial  without  it,  is  sufficient  afiter  verdict. 
Now,  here  there  is  an  averment  that  the  production  of  the 
documents  was  material  evidence  for  the  plaintiff,  and  that 
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the  plaintiff  was  nonsuited  in  consequence  of  the  pon-     ^  1859. 
attendance  of   the  witness.     Then,   assuming  it  to  be 
necessary  to  shew  that  the  plaintiff  had  a  gopd  cause  of 
action,  I  think  this  aTerment  sufficient. 

There  is  a  farther  question  raised  by  the  plea  and  repli- 
cation,  as  to  whether  an  action  will  lie  for  disobedience 
to  a  aubpcena  requiring  the  party's  attendance  on  the  81st 
Ifarch,  and  not  senred  until  the  Snd  April.  As  to  whether 
an  attachment  would  lie  is  quite  a  different  question.  It 
appears  to  me^  that  if  the  subpoena  be  senred  so  late  that 
the  party  cannot  appear  upon  the  first  day»  then  quoad 
tbe  first  day,  it  is  an  impossibility,  and  he  cannot  be  ren- 
dered liable  for  his  default,  but  the  duty  continues  firom 
day  to  day  until  the  cause  be  tried. 

Aldbrson,  B. — I  am  of  opinion  that  it  is  sufficiently 
arerred  that  the  cause  was  tried  at  the  time  and  place  men- 
tioned in  the  snbpcena.  With  respect  to  the  other  points 
1  concur. 

Judgment  for  the  plaintiff. 


Stewart  r.  Rogers. 

ILEA  TING  moved  for  judgment  as  in  case  of  a  nonsuit.  After  iudgmcnt 
The  action  was  brought  against  two  defendants,  and  one  agafn«  om  of 
of  them  had  let  judgment  go  by  default.    There  was  no  twodcfcndantt, 

«•  .1.  •        m        »  t  ^^*  other  may 

authority  preasely  m  pomt,  but  it  was  submitted,  that  by  move  forjudge 
analogy  to  the  decided  cases,  the  defendant  was  entitled  ^^rnoDBuH?** 
to  the  rule.     In  Jones  v.  Gibson  ^  Smith  (a),  the  applica- 
tion was  made  by  one  of  two  defendants,  and  the  matter 
having  been  referred  to  the  Master,  he  reported,  that  as 

(«)  5  B.  &  C.  768 ;  8  Dowl.  &  Ry.  592. 
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the  plaiiitiCF  might  have  been  nonsuited  if  the  cause  had 
gone  down  to  trial,  and  either  of  the  defendants  had  ap- 
peared by  his  counsel,  in  like  manner  one  defendant  was 
entitled  to  judgmenti  as  in  case  of  a  nonsuit  So  in 
Murphy  t.  Donlan  ^  Marshall  (a)  it  was  held,  that  after 
judgment  by  default  against  one  of  two  defendants,  the 
plaintiff  might.elect  to  be  nonsuited  upon  the  trial  of  an 
issue  joined  by  the  other  defendant. 


Parke,  B.r-The  14  Geo.  S,  c.  17,  which  authoriaes 
the  application  to  the  Court  for  judgment  as  in  caae  of  a 
nonsuit,  provides,  that  all  judgments  given  by  virtue  of  that 
act  shall  be  of  like  force  and  effect  as  judgments  upon 
nonsuit.  As  a  regular  nonsuit  might  have  taken  place,  if 
the  plaintiff  had  proceeded  to  trial,  I  think  the  defendant 
is  entitled  to  his  rule. 

Palmer 9  on  a  subsequent  day,  shewed  cause ;  when  the 
Court  were  of  the  same  opinion,  and  the  parties  consented 
to  a  stet  processus. 

(a)  5  B.  &  C.  178. 


Wheietlie 
copj  of  a  writ 
of  tammoos 
dMcribedthe 
atiise  of  actum 
as  *'  an  action 
on  the  case 
pronuMt,**  the 
Court  set  it 
aside  for  im* 


YouLTON  r.  Hall. 

JVaLLINGS^R,  had  obtamed  a  rule  to  set  aside  the 
copy  of  a  writ  of  summons  and  service  thereof  for 
irregularity.  The  nature  of  the  action  was  thus  stated, 
*'  in  an  action  on  the  case  promises.'*  He  referred  to 
Gumey  v.  HopUman,  (a)  in  which  it  was  held,  thai 
**  trespass  on  the  case  on  promises'*  was  an  improper 
description  of  the  cause  of  action. 


(a)  7  Oowl.  &  Ry.  619  i  &B.  &  Ores.  17^. 


Rule  absolute. 


(a)  Ante,  Vol.  4,  p.  281. 


Hall. 
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Humfirey  shewed  cause.    In  Cooper  y.  Whealeia)  the       1839. 
OBUSsioii  of  the  word  "  on,"  before  the  word  "  promises/*      yowaoN 
in  describing  the  form  of  action  in  a  writ  of  summons,  was 
held  to  be  immateriaL    Here  the  words  **  the  case"  are 
snrplnsage,  and  may  be  struck  out. 

Pabkb,  Bw*— The  cause  of  action  is  imperfectly  stated : 
die  description  here  given  would  do  either  for  an » action 
for  a  nuisance  or  for  goods  sold  and  delivered.  Then  it 
is  said  that  the  objection  may  be  cured  by  striking  out 
the  aoperflootts  words ;  but  the  difficulty  is  to  know  which 
to  reject:  If  the  word  <'  promises"  be  struck  out  it 
hscomes  an  action  on  the  case. 

AuinRsoif,  B.  It  b  better,  in  these  cases,  to  adhere  to 
die  strict  rule. 


Rogers  r.  Peterston. 

UARSTO  W  had  obtained  a  rule,  calling  on  the  plain-  An  attomey^s 
tiflfs  late  attorney  to  shew  cause  why  he  should  not  pay  fejl^"^ uxa- 
the  costs  of  the  taxation  of  his  bill,  more  than  one-sixth  ^**°»  ^^^  *^®" 

,      ,  «•        rwi  wasnounder- 

havmg  been  taken  on.      The  bill  had  been  delivered  taking  to  pajf 
under  a  judge's  order,  and  had  been  referred  for  taxation ;  found  due! 
but  there  was  no  undertaking,  on  the  part  of  the  plaintiff,  Je^jJISJ^^t*"' 
to  pay  what  should  be  found  due  on  taxation.    The  plain-  ^^^  ^^^  f?«^ 

_^  viflimlv  naid 

tiff  had  obtained  a  verdict  before  the  bill  was  delivered,  into  Court  bj 
the  amonnt  of  the  judgment  had  been  levied  by  the  und^tliTnter. 
sherifl^  and  paid  by  him  into  Court  under  an  interpleader  ^^^^^ 

rule.  the  money  was 

not  paid  in  for 
the  purpose  of 
taxation,  the  Court  had  no  jurisdiction  under  the  2  Geo.  2,  c.  23. 


ROOEBS 
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1839.  Swan  shewed  cause.     The  Court  have  no  power,  inde- 

pendently of  the  S  Geo.  ^,  c.  23,  s.  9S,  to  direct  the 
V.  taxation  of  an  attorney's  bilh     The  statute  requires  that 

there  shall  be  a  submission  of  the  party  to  pay  the  whole 
that  upon  taxation  shall  appear  to  be  due.  Here  the 
order  contains  no  such  undertaking.  It  is  true,  that  the 
money  has  been  brought  into  Court,  but  it  bias  been  paid 
in,  not  as  a  security  for  the  attorney,  but  to  abide  the 
event  of  a  disputed  claim.  Howard  v.  Groom  (a)  is  a  dis- 
tinct authority  that  the  Court  has  no  jurisdiction  to  refer 
an  attorney's  bill  for  taxation,  unless  the  client  gives  the 
undertaking  required  by  the  statute.  In  Gerrard  v.  Ar- 
noldifi)  It  was  decided,  that  where,  on  reference  of  an 
attorney's  bill  to  taxation,  the  parties  agree  to  waive  the 
delivery  of  a  signed  bill,  prima  facie  they  waive  the  opera- 
tion of  the  2  Geo.  2,  as  to  payment  of  the  costs  of 
taxation. 

Barstow,  in  support  of  the  rule.  The  statute  has  been 
substantially  complied  with.  After  the  execution  issued, 
the  plaintiff's  attorney  gave  notice  to  the  sheriff  not  to  pay 
the  proceeds  to  any  but  himself,  as  he  had  a  lien  on  the 
judgment.  The  money  in  Court  must  be  considered  as  s 
security  for  the  attorney. 

Lord  Abinoer,  C.  B. — I  think  this  rule  must  be  dis- 
charged, but  without  costs.  As  the  money  was  not 
brought  into  Court  for  the  purpose  of  the  taxation,  this  ii 
not  a  case  within  the  statute. 

Parke,  B. — This  does  not  appear  to  me  a  case  withii 
the  statute,  and  unless  it  is,  we  have  no  power.  The 
2  Geo.  S,  c.  S3,  s.  S3,  enacts,  that  upon  submission  of  thf 
party  to  pay  the  whole  sum  that  upon  taxation  of  the  bil 
shall  appear  to  be  due  to  the  attorney,  it  shall  be  lawfii 

(a)  Ante,  Vol  4,  p.  21.  (b)  Ante,  Vol.  6,  p.  336. 


RoOEBt 
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for  the  Court,  &c  to  refer  the  bill  to  be  taxed  and  settled        1839. 
by  the  proper  officer  of  such  Court,  without  any  money 
being  brought  into  the  said  Court/or  that  purpose.    The  v. 

qioestion  then  is,  whether  the  money  brought  into  Court 
sttnds  in  the  place  of  an  undertaking  ?  I  think  not,  unless 
it  was  (Nriginally  appropriated  to  the  payment  of  the  bill, 
or  it  waa  afterwards  agreed,  between  the  parties,  that  it 
shoold  be  so  appropriated.  It  seems  to  me,  therefore, 
that  we  have  no  jurisdiction. 

Rule  discharged. 


Leaf  and  others  r.  Lees. 

The  declaration  stated  that  the  defendant,  on  the  20th   ^^Hl^^^^ 
day  of  August,  in  the  year  of  our  Lord  1838,  was  in-  need  not  coo- 
debted  to  the  plaintiffs  in  (he  sum  of  50/.  for  goods  before  gation  of  time 
then  sold  and  delivered.    And  in  the  further  sum  of  50/.  ^o^j;,"  !JJ^*'' 
br  money  found  to  be  due  from  the  defendant  to  the  plain-  *^^- 
tiflb  **  upon  an  account  before  then  stated  between  them.** 
Special  demurrer  to  the  count  on  an  account  stated,  as- 
signing for  cause  that  there  was  no  allegation  of  time. 

Bo//,  in  support  of  the  demurrer.  The  form  here 
adopted  is  at  variance  both  with  the  old  and  the  new  form. 
The  old  form  stated,  that  ''  the  defendant  accounted  with 
the  plaintiff  of  and  concerning  divers  sums  of  money,  from 
the  defendant  to  the  plaintiff  before  that  time  due  and 
owing,  and  then  in  arrear  and  unpaid,  and  upon  such  ac- 
connUng  the  defendant  was  then  and  there  found  to  be 
in  arrear  and  indebted  to  the  plaintiff,  &c.**  The  form 
given  by  the  rules  of  Trinity  Term,  1  Wm.  4,  states,  that 
the  defendant  on,  &c.,  was  indebted  to  the  plaintiff  in  £ — 
for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  *'  on  an  account  then  and  there  stated  between 
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1839.        tbem.*'  Fergussam  v.  Mitchell  (a)  is  an  express  authority  in 
L^        support  of  the  present  objection. 


V. 

Less. 


Haynea  contra,  Fergusaon  v.  MitcheU  cannot  be  con- 
sidered as  decisive  upon  this  point.  The  same  question 
was  lately  before  the  Court  of  Queen's  Bench,  in  the  case  of 
Bingley  v.  Durham  {b\  and  that  Court  held  good  a  form 
similar  to  the  present.  Time  is  not  necessarily  a  material 
allegation,  but  if  it  is,  the  count  may  be  read  as  alleging 
the  defendant  to  be  indebted  on  the  day  mentioned  in  the 
first  count.  The  only  traversable  allegation  is  the  fact  of 
the  defendant  being  indebted;  he  could  not  plead  that 
the  account  was  not  stated.  [Lord  Abinger,  C.  B. — ^The 
general  issue  raises  the  question  as  to  whether  the  account 
was  stated  or  not.]  The  effect  of  establishing  a  different 
rule  with  respect  to  this  count,  and  that  for  goods  sold  and 
delivered,  would  merely  be  to  create  an  artificial  distinc- 
tion.  [Lord  Abinger,  C.  B. — If  goods  be  sold  at  twenty 
different  times  it  may  be  alleged,  that  the  defendant  on  a 
particular  day  was  indebted  ;  but  the  statement  of  an  ac- 
count is  only  one  single  fact.]  The  party  is  bound  by  the 
amount  mentioned  in  the  count,  but  he  may  give  in  evi- 
dence several  causes  of  action,  provided  they  do  not 
exceed  that  amount.  {Parke,  B. — I  doubt  that :  the  form 
of  an  account  stated  seems  to  point  at  one  settlement  of 
account  only.  Here  the  words  "  before  then*'  mean  divers 
accounts  stated  at  different  times.] 

Ball,  m  reply. — In  HigginsY.  HighfieUHp)  the  plaintiff 
declared  in  trespass  for  breaking  and  entering  his  close, 
but  no  time  was  alleged  ;  it  was  also  stated,  that  the  plain- 
tiff was  ejected  for  a  long  space  of  time,  without  specifying 
how  long,  and  Lord  EUenborough  said  that  the  declara- 
tion would  have  been  clearly  bad  on  special  demurrer,  but 


(a)  Ante,  Vol.  4,  p.  513 ;  2  C.  M.  &  R.  687,       (c)  13  East,  407. 
(fi)  I  Peny  &  Dav.  68. 
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after  judgment  by  de&uky  the  defects  were  aided  by  the        1889. 
statutes  of  jeo&ils.  It  was  held ,  in  Denison  v.  Richardson  (a),         i]^]^^''^ 
that  in  a  material  averment  the  word  "  then**  was  an  in*^        .  «^« 
saflBcient  statement  of  timoi  because,  if  taken  by  itself  it  spe* 
dfied  no  particular  time,  and  if  taken  with  reference  to  the 
day  before  stated  in  the  count,  it  thereby  made  the  account 
lenseless  and  repugnant.    Spyer  ▼.  ThekDeU{b)  is  another 
anthorityj  that  the  omission  of  time  in  the  account  stated 
IB  a  valid  objection  on  special  demurrer* 

Per  Curiam.— It  is  of  great  importance  that  the  Courts  • 
ibould  be  uniform  in  their  decisions.    We  will,  therefore, 
inquire  respecting  the  case  referred  to  in  the  Queen's 
Bench. 

Cur.  adv.  tuU. 

Lord  Abinosr,  C.  6.,  in  the  present  term  said,  TMs 
was  a  special  demurrer  to  an  account  stated,  on  the  ground 
that  no  time  was  specified.  If  the  statement  of  time  was 
necessary,  this  form  would  be  insufficient ;  but  the  Court 
of  Queen's  Bench  have  lately  decided  that  it  is  not  neces* 
sary  to  allege  a  time  when  the  account  was  stated,  and  we 
concur  in  that  decision.  It  would,  be  well,  if  by  some  bold 
act  the  courts  of  justice  would  altogether  repudiate  mere 
technical  objections  like  the  present :  Our  judgment  is  in 
favour  of  the  count,  and  against  the  demurrer. 

Judgment  for  the  plaintiffl 
M  14  E«sC391.       (&)  Ante,  Vol.  4,  p.  M)9|  3  C.  ML  &  IL69a< 
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1839. 


Hbathbrinoton  v.  Robinson. 
A  cMw  wit       fp*^  ff^  jfTji  TSON  shewed  cause  against  a  rule  obtained 

raferred  to  two  ** 

•rbitnton,  and  by  Wightman  for  an  attachment  for  the  non-performance 

■Qch  third  por*        »  •       mi  t*  i 

•on  at  they        of  an  award.    The  reference  was  under  an  agreement 
•hmikl  nomi.      ^jjj^|j  |j^j  y^^^  ^^^^  ^  ^^j^  ^f  Court,  and  by  which,  after 

pire,  andthe      recitinff  that  an  action  was  pending  between  the  plaintiff 

parties  agreed  ®  r  o  r 

to  perform  the  and  defendant,  they  agreed  to  refer  the  same  to  the  award 

\h§uooand  ^  of  two  arbitrators,  and  such  third  person  as  they  should 

Th**^  wi^*h'  noQ^c^te  AS  ^^  umpire.     And  the  parties  agreed  to  abide 

ing  been  made  and  perform  the  award  to  be  made  by  the  two  and  their  urn- 

the  Co»t  re-  i^^^>  provided  the  award  of  the  said  arbitrators  and  their 

MattachnSnc  •^f'^  ^  made  before  the  first  day  of  September  next. 

ibrtbenon.  The  award  had  been  made  by  the  two  only.     It  was 

performance 

of  it  submitted,  that  though  the  word  **  umpire,**  was  used,  the 

agreement  contemplated  an  award  by  the  three.  It  was 
different  from  the  case  of  an  award  to  be  made  by  the 
three,  or  any  two  of  them. 

Wightman,  in  support  of  the  rule,  contended,  that  it 
was  evident,  from  the  word  umpire  being  used,  that  the 
parties  contemplated  a  joint  award,  unless  the  two  should 
differ. 

Parke,  B.— If  the  word  "  or,**  had  been  used,  there 
would  have  been  some  force  in  the  argument.  The  point 
is  too  doubtful  to  grant  an  attachment 

Rule  discharged. 
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1889. 

Doe  d.  HarVey  v.  1Pras6is. 

Montague  smith  moved  for  a  mle  nisi  for  the  Thecoctsof 
Master  to  review  his  taxation^  and  aUow  the  plaintiff  the  of  ezcepdoM 
double  costs  of  a  bill  of  exceptions.    At  the  trial  of  the  gj^f^. 
eause  a  bill  of  exceptions  was  tendered,  and  error  was 
assigned  thereon  in  the  Exchequer  Chamber^   The  Court 
of  error  affirmed  the  judgment  of  the  Court  below.    By 
die  IS  Car«  II.  stat.  2,  c  2,  s.  10,  it  is  enacted,  that ''  if  any 
person  shall  sue  or  prosecute  any  writ  of  error  for  the  re*- 
veraal  of  any  judgment  whatsoever  given  after  verdict,  and 
the  said  judgment  shall  be  afterwards  affirmed,  then  every 
wadoL  person  shall  pay  unto  the  defendant  in  the  said  writ 
of  error  his  double  costs,  to  be  assessed  by  the  Court 
mohere  suck  writ  of  error  shall  be  depending.**    It  was 
doubtful  whether  the  costs  of  settHng  the  bill  of  excep* 
tions  should  be  taxed  by  the  Court  above,  or  the  Court 
1)elow ;  for,  since  the  11  Geo.  4,  and  1  Wm.  4,  c.  70,  s.  8, 
the  record  remains  in  the  Court  belotv,  and  a  transcript 
mnlf  is  sent  to  the  Court  of  error.    Before  that  statute  it 
appears,  from  the  case  of  Gardner  v.  Baillie(a\  that  a  bill 
of  exceptions  was  no  part  of  the  record  in  the  Court  below. 
There  the  Court  say  ''  the  bill  of  exceptions  is  no  part  of 
the  record  until  after  judgment ;  if  it  were,  the  Court  ought 
to  take  it  into  consideration  before  judgment,  which  is 
never  done.    The  cause  proceeds,  and  judgment  is  given 
here  as  if  there  were  no  bill  of  exceptions ;  this  may  be 
accounted  for  by  the  practice  which  formerly  prevailed,  of 
trying  all  causes  in  banco.    The  bill  of  exceptions  is  car- 
ried into  a  Court  of  error,  and  there  annexed  to  the  re- 
cord ;  if  it  had  been  part  of  the  record  here,  there  would 
be  no  occasion  to  send  for  the  judge  to  acknowledge  his 
seal  I  when  that  is  acknowledged,  it  is  then  for  the  first 

(a)  1  B.  &  P.  32. 
VOL.  vn.  o  D.  p.  c. 
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time  annexed  to  the  record.*'  The  Master  in  the  Court  of 
error  had  conceived  that  these  costs  were  now  costs  in  the 
Court  below,  and  the  Master  of  this  Court  had  refused  to 
allow  the  double  costs,  as  the  statute  of  Charles  directs 
them  to  be  assessed  by  the  Court  where  the  writ  of  error 
is  depending. 

Parks, B.^The  11  Geo.  4,  &  1  Wnu  4^  o.  70^  a.  8(a), 
directs  that  a  transcript  of  the  record  shall  be  annexed  to 
the  return  of  the  writ,  and  the  Court  of  error,  after  err<»s 
duly  assigned^  and  issue  in  error  joined,  shall  review 
the  proceedings,  and  give  judgment  as  they  shall  be  ad- 
vised thereon.  The  costs  are  part  of  the  judgment ;  it  is 
one  and  the  same  act.  The  apjdication  should  therefore 
be  made  to  the  Court  of  error. 

Rule  refused. 

(a)  See  1  DowL  Stat  p.  274,  note  (h.) 


The3&4 
Wm.  4,  c.  42, 
8.  43,  (which 
enacts,  that 
Christmas  daj 
and  the  three 
following  days 
shall  be  kept 


hasqnalifii 
the  8th  mle  of 
H.T.2Wm. 
4;  therefore, 
where  a  decla^ 
ration  was  filed 
on  the  24th 
BecembtffWith 
notice  to  plead 
in  four  days, 
judgment 
■vned  for  want 
of  a  plea  on 
the  29th  was 
set  aside  for 
uregulari^. 


Wheeler  r.  Green. 

J.  HIS  was  a  town  cause ;  and  on  the  S4th  December 
the  plaintiff  filed  his  declaration^  and  served  the  defendant 
with  a  iK>tice  to  plead  thereto  in  four  days.  No  plea 
having  been  delivered,  the  plaintiff  signed  judgment  on 
the  moraiiig  of  the  S9th«  A  summons  waa  taken  ool 
before  Gumey^  B.,  to  set  aside  the  judgment  for  in^pir 
larity,  aiid  an  order  was  made  accordingly. 

Bmekm  now  moved  for  a  rule  nisi  to  rescind  the  ordew^ 
as  the  judgm^t  was  perfectly  regular.  The  Stih  rule  of 
H*  T«,  ft  Wm.  4,  orders  **  that  in  all  cases  in  which  any 
partieulfur  nuQ^r  of  days^  not  expressed  to  be  dear  days» 
is  prescribed  by  the  rules  or  practice  of  the  Courts,  the 
same  s)iaU  be  leokoped,  eiEchisiv^ly  of  the  first,  and  in- 
clusively of  the  last  day,  unless  the  last  day  shall  happen 
to  fell  on  a  Sunday,  Christvias  day,  Good  Friday,  or  a 
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dflj  mppcSmed  for  a  public  fast  or  thanksgivingi  in  which       1889. 
case,  the  time  shall  be  reckoned  exdnsively  of  that  day 
abo.**    As  Christmas  day  was    one  of  the  mtervening 
days,  it  must  be  included  in  the  computation  of  the  four 
days. 

GuRNST,  B.— TheS  &  4  Wm.  4,  c;  4S,  s.  43^  enacts^ 
"  that  Booe  of  tk^  several  days  mentioned  in  the  5  &  6 
Ed.  6^e.S9  shall  be  observed  or  kept  in  the  said  Courts,  or 
io  the  sevoral  offices  belonging  thereto,  except  Sundays,  the 
day  of  the  nalavity  of  our  Lord,  and  the  three  following 
days,  and  Monday  and  Tuesday  in  Easter  week."  Itia 
dear,  thesefor^  tibat  the  defendant  could  not  get  die 
dedaration  out  of  the  office  m  time  to  pleiad.  As  this 
itatute  passed  after  the  rule  referred  to,  it  must  be  con- 
as  a  qualification  of  it. 


The  other  judges  concurred. 

Rule  refused. 


Sealet  r.  Harris. 
The  declaration,  in  substance,  stated,  that  the  plaintiff  in  an  action 
Was  tenant  to  the  defendtot  of  certam  premises,  and  thar  refaan;  to  per- 
Ae  defendant  seieed  and  took  certain  goods  and  chattels  ^|,^^^^ 
of  the  plaintiff,  under  colour  of  a  distress,  and  under  dwtramed ;  the 

*  '     ^  defendant  be- 

pretence  of  ceitain  rent  alleged  to  be  due;   that  the  ing  under  terms 
plaintiff  was  entitled  to  replevy,  and  that  the  goods  re-  saa^fy, pleaded 
mamed  m  the  custody  of  the  defendant,  and  it  became  ^^£|^^ 
necessary  to  apply  to  the  defendant  to  appraise  the  goods,  defendant,  and 

that  the  soods 

yet  the  defendant  wrongfully  refused  to  permit  the  plaintiff  were  taken  as 
to  appraise  the  said  goods.  Arrears  of  ^t ; 

A  judge's  order  had  been  obtained  for  further  time  to  ^^iSr^ 
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1889.       plead,  upon  the  usual  tenns  of  pleading  issuably,  when 
^^^^     the  foDowing  (amongst  other)  pleas  was  delivered  :— 
^'  "  And  for  a  further  plea  in  this  behalf  as  to  the  said 

first  county  the  defendant  says,  that  for  a  long  time  (to  wit)# 
for  three  weeks  before  the  said  time,  when,  &c.,  in  the 
said  first  count  mentioned,  the  plaintiff  held  the  said 
apartments  and  premises,  with  the  appurtenances  in  the 
said  first  count  mentioned,  as  tenant  thereof  to  the  de- 
fendant, as  in  the  said  first  count  mentioned,  by  virtue  of 
a  certain  demise  theretofore,  to  wit,  on  the  29th  day  of 
October  in  the  year  aforesaid,  made  by  the  defendant  to 
the  plaintiff,  at  and  under  the  weekly  rent  of  IJ.  10#«, 
payable  weekly, — that  is  to  say,  on  Sunday  in  each  and 
every  week  from  the  making  of  the  said  demise ;  and 
because  the  sum  of  SL  of  the  rent  aforesaid  for  the  space 
of  two  weeks,  ending  on  Sunday  the  11th  day  of  Novem- 
ber, in  the  year  aforesaid,  was  due,  and  in  arrear  from  the 
plaintiff  to  the  defendant,  and  continued  in  arrear  and 
unpaid  from  thence  until  and  at  the  said  several  times, 
when,  &c.,  in  the  said  first  count  mentioned.  She,  the 
defendant,  seized  and  took  the  said  goods  and  chattels  m 
the  said  first  count  mentioned,  and  detained  the  same  at 
the  said  several  times  when,  &c.,  in  the  said  first  count 
mentioned,  as  for'  and  in  the  name  of  a  distress  for  the 
said  arrears  of  rent,  and  committed  the  supposed  griev- 
ances in  the  said  first  count  mentioned,  as  she  lawfully 
might  for  the  cause  aforesaid.**    Verification. 

The  plaintiff  signed  judgment,  on  the  ground  that  this 
was  not  an  issuable  plea.  An  order  was  subsequently 
made  by  Gumey,  B.,  for  setting  aside  that  judgment ;  and 
a  rule  having  been  obtained  by  Prideaux,  for  rescinding 
the  order  of  Gwmey^  B., 

Byle$  shewed  cause.  The  plea  is  clearly  an  issuable 
plea,  and  goes  to  the  merits  of  the  action.  So  long  as  it 
is  doubtfiil  whether  a  person  is  entitled  to  distrain,  the 
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party,  whose  goock  are  taken  under  the  distress,  has  a  ^  1889. 
a  right  to  replevy  them.  But  immediately  it  appears  that 
the  distress  was  lawful,  the  right  to  replevy  is  determined. 
Li  every  case,  it  may  be  said  that  a  man  has  a  right  to 
bring  an  action  to  try  if  he  had  a  right  of  action ;  but  after 
he  has  fidled,  it  is  evident  that  the  right  never  existed. 
Una  resembles  the  case  of  an  action  against  the  sheriff  for 
an  escape  on  mesne  process.  There,  it  is  necessary,,  in 
order  to  maintain  the  action,  to  aver  and  prove  that  the 
plaintiff  had  a  cause  of  action  against  the  person  who  es- 
caped.   ChaUer  v.  Clejftan  (a)  Alexander  v.  Maeauley  (i). 

Prideamx^  in  support  of  the  rule.  This  is  not  an 
issuable  jJea.  It  is  a  fundamental  principle  of  the  com- 
mon law,  that  a  perscm  whose  goods  are  distrained  is 
entitled  to  replevy.  Even  if  the  plaintiff  in  replevin,  be 
Qonsoited,  he  is  allowed,  by  tile  Statute  of  Westm.  S,  IS 
Edw.  ly  c  2,  a  judicial  writ  issuing  out  of  the  original 
leeoidy  and  called  a  writ  of  second  deliverance,  in  order 
to  have  the  same  distress  again  delivered  to  him,  on  giving 
the  like  security  as  before  (c).  The  11  Geo.  S,  c.  19» 
which  requires  the  officer  granting  a  replevy  on  a  distress 
for  rent  to  take  a  bond,  with  sureties,  in  a  sum  of  double 
the  value  of  the  goods  distrained,  shews  that  in  all  cases 
the  party  is  entitled  to  replevy.  It  is  said,  in  Co.  Lit, 
^  that  if  a  man,  by  his  deed,  grant  a  rent,  with  a  clause  of 
distress,  yet  the  sheriff  may  replevy  the  goods  distndned, 
for  it  is  against,  the  nature  of  such  distress  to  be 
irreplevisable." 

Parke,  B.-^We  cannot  decide  upon  this  motion, 
whether  or  not  the  plea  is  good  in  point  of  law.  It  is  quite 
dear  that  it  is  bon&  fide  pleaded.  The  principle  is  the 
same  as  that  which  regulates  an  action  against  the  sheriff 


(a)  2  Lev.  85.  (e)  Black.  Ck)m.  Vol  3,  p.  149. 

(&)  4  T.  R.  611. 
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1839.        for  an  escape  on  mesne  process ;  the  party  has  prima  facie 
SbL:.zy       *  right  to  sue,  yet  if  he  had  no  cause  of  action  against 

9*  the  debtor,  he  cannot  maintain  an  action  against  the  sheriff. 

Habiib.  . 

This  is  a  plea  which  goes  distinctly  to  the  merits. 

Aldersom,  B. — ^The  term  {deading  issuably  means  a 
plea  which  goes  to  the  merits,  and  not  one  which  goes 
only  to  the  form. 

Rule  absolute. 


Hamsbt  v.  Evans. 

^<^1^^^  J^EDES  moved  for  judgment  as  in  case  of  a  nonmiit 
for  judgment     Issue  was  joined  in  January,  18S8,  and  notice  of  trial  before 

&s  in  caM  of  a  >/ '  ' 

nonsuit,  aaer  the  sheriff  was  given  for  the  1st  February.  On  that  day 
bMnwiUidnLwn  ^^  parties  attended  accordingly,  when  they  veriudly 
?f  thSw^^  agreed  to  refer  tiie  cause  to  arbitration,  and  the  record 
asreeingto  a  was  in  cousequence  withdrawn.  The  plaintiff  afterwards 
but  which  has    refiised  to  proceed  with  the  arbitration. 

been  abandon- 
ed by  the 

plaintiff.  Parke,  B.— The  plaintiff  was  ready  to  try  before  the 

sheriff,  and  has  committed  no  default.  The  case  resembles 
Godfrey  v«  Wade  (a),  where,  after  a  parol  submission  to 
refer,  the  record  was  withdrawn,  and  an  award  was  aftor* 
wards  made  in  iavour  of  the  defendant.  But  the  Court 
held  that  notice  should  be  given  to  the  plaintiff  that  the 
award  had  been  made,  and  that  he  should  be  asked 
whether  he  would  abide  by  it  or  not,  and  that  if  he 
reftised  so  to  do  the  defendant  might  carry  down  the 
record  and  proceed  to  trial  by  proviso. 


Rule  refused. 


(a)  6  Moore,  688. 
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1839. 

Rush  v.  Kennedy.  ^ 

IN  this  case  the  defendant  was  sued,  and  declared  Thedoigiui. 
against  by  the  initials  of  his  two  christian  names,  and  a  fi^mt  in  the 
rale  had  been  obtained  on  that  ground  to  set  aside  the  ^^||^^ 
writ  and  subsequent  proceedbgs,  or  to  amend  the  dedara-  the  inhlais  of 
tKm  at  the  puannff^s  costs.  name  k  no 

Jardine  shewed  cause.    Before  theS  &  4  Wm.  4,  c4jt,  ^Li^^ 
the  designation  of  the  defendant's  christian  name  by  initials  mM  be 
was  no  ground  for  setting  a^de  the  writ,  but  could  only  to  ametfdihe 
be  taken  advantage  of  by  plea  in  abatement.    Since  that  flSfJjg^^ 
act,  **  no  plea  of  abatement  for  misnomer  shall  be  allowed  <^^**** 
in  any  personal  action ;  but  in  all  cases  in  which  a  misnomer 
would,  but  for  the  act,  have  been  by  law  pleadable  in 
abatement,  in  such  actions  the  defendant  shall  be  at  liberty 
to  cause  the  declaration  to  be  amended  at  the  costs  of  the 
l^aintiff^  by   inserting  the  right  name  upon  a  judge's 
amnmons,  founded  upon  an  affidavit  of  the  right  name.** 
In  Umd$ay  t.  Wdh  (a)  the  plaintiff  described  himself,  in 
his  dedaration,  as  ''  Henry  H.  Lindsay,"  and  the  Court 
refused  to  set  it 


ilreMo/tf^supported  the  rule. 

Parks,  B. — ^As  the  declaration  and  process  agree,  the 
only  ground  of  objection  is  that  of  misnomer.  Before  tiie 
kte  act  it  was  matter  pleadable  in  abatement,  but  since 
that  act  the  defendant  ought  to  apply  to  a  judge  to  amend 
the  declaration  at  the  phuntiff^s  costs. 

Rule  discharged  with  costs, 
(a)  4  Scott,  471. 
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Thedeleodtnt 
was  arretted 
upon  an 
attachment 
uRiiDg  out  of 
the  Court  of 
Chancery ; 
and  whfle  he 
was  in  custody, 
a  writ  of 
capias  ntlagt* 
torn  was 
deliTeredto 
the  sheriff. 
Theattach- 
m^t  was  after- 
wards set 
aside  for 
irregularity.*— 
Held^  that  the 
defendant  was 
entitled  to  h^ 
discharged 
as  to  the 
capias  utlaga- 
turn. 


Hall  v.  Hawkins. 

On  the  17th  December  the  defendant  was  arrested 
under  a  writ  issued  out  of  the  Court  of  Chancery,  for  a 
contempt  in  non-payment  of  costs.  On  the  same  day  a 
writ  of  capias  utlagatum  issued  against  him,  and  was 
lodged  at  the  sheriff's  office.  Subsequently  an  application 
was  made  to  the  Master  of  the  Rolls  to  discharge  the 
defendant  out  of  custody,  as  to  the  contempt,  on  account 
of  some  irregularity.  The  Master  of  the  Rolls  ''  ordered 
that  the  attachment  be  set  aside  for  irregularity,  and  that 
the  defendant  be  discharged  out  of  custody.*'  A  rule  had 
been  obtained  to  discharge  the  defendant  out  of  custody, 
as  to  the  writ  of  capias  utlagatum,  against  which 

B^ntaw  shewed  cause.  The  question  is,  whether  the 
original  arrest  was  so  far  illegal  as  to  render  the  subse- 
quent detainer  illegal  also?  Here  there  was  nothing  illegal 
on  the  part  of  the  sheriff;  and,  in  that  respect,  this  case  is 
distinguishable  from  Barratt  v.  Price  (a),  which  was  de- 
cided on  the  ground  that  the  sheriff  had,  by  his  own  act, 
illegally  arrested  the  defendant.  A  defendant,  when  dis- 
charged from  legal  custody^  has  no  privilege  from  arrest 
in  returning  home.  In  an  Anonymous  case,  (ft),  the 
defendant  had  been  charged  with  stealing  a  sum  of 
money,  and  tried  at  the  Old  Bailey  Sessions :  it  was  a 
case  of  constructive  felony,  and  he  was  acquitted  and 
discharged  immediately-  On  his  way  from  the  Court 
he  was  arrested  for  the  sum  of  money  which  formed 
the  ground  of  the  criminal  proceeding,  and  the  Court 
held  that  he  was  not  entitled  to  protection  from  arrest. 
In  MacJcie  ▼•  Warren  {c)  the  Court  refused  to  dis- 
charge the  defendant  from  custody  under  a  ca.  sa.,  on  the 
ground  that  he  had  been  before  irregularly  taken  and  dis« 


(a)  9  M.  &  S,  634.        (ft)  Ante,  Vol.  l,p.  157.      (c)  5  Bing.  176, 
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charged  under  criminal  process  at  the  instance  of  the        1839. 
plaintiff.    Goodman  y.  lMidon(fl)/iB  another .  authority 
that  a  defendant  discharged  from  lawful  custody  is  not 
entitled  to  any  priTilege  redeundo. 


liOid  AuNORRy  (X  B. — ^I  diink  the  defendant  is  endded 
to  be  discharged.  It  is  true  that  the  arrest  .is  lawful  on  .the 
part  of  the  sheriff,  but  it  is  unlawful  with  respect  to.  the 
phontiff.  He  first  takes  the  defendant  into  custody  by 
means  of  afalse  pretext,  and  then  detains  him  by  virtue  of 
the  .captaa  ^idagatum.  The  case  then  fisdls  within  the 
general  princ^le  that  a  person  cannot  take  advantage  of 
his  own  wrong. 

Parks,  B.-»-Tbe  true  principle  wlucb  governs  thi^  ea^eis, 
that  a  person  cannot  take  advwtage  of  his  own  wrong.  The 
phdntiff  could  not,  under  these  circumstances,  have  taken 
the  defendant  on  a  ca.  sa.,  but  my  only  doubl  was,  whether 
Ae  process  of  ci^pias  utlagatum  could  be  considered  as  a 
process  purely  for  die  benefit  of  the  party:  I  think  it 
must  be  so  considered ;  and  as  the  defendant  never  would 
have  been  taken  upon  the  capias  utlagatum,  unless  he  had 
been  previously  in  custody  upon  the  irregular  attachment, 
the  rule  must  be  absolute  for  his  discharge;  no  action  to 
be  brought. 

Rule  absolute. 

(a)  Ante,  Vol.  %  p.  504. 


Patrick  v.  Colerick. 
Trespass  for  breaking  and  entering  the  plaintiff's  TresiMfor 

1  ..  .  •  •  breauDff  and 

dose  and  carrying  away  his  straw.  entering  the 

plaintiff's  cloM 
and  taking  hit 

itiaw.    Plea;*  not  guilty.     Veidiet  for  tbe  plaintiff,  damages,  li.    The  judge  <lid  notjcertiiy^— 

8<(d,  that  tlMp^tmffwtselltitied  to  no  mora  ooits  than  daoiages. 
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1889.  Pleas:  Firsts  Not  guOty.    Secondly,  That  the  straw 

^'^^[^[j^     was  not  the  pkmtiff 's.     Thirdly,  That  the  defendant 


9.  bring  possessed  of  certain  straw,  the  pkuntiff  carried  it 

away  and  placed  it  upon  his  own  dose,  and  that  the  de- 
fendant quietly  entered  the  close  to  re-take  it  Issues  were 
joined  on  the  first  and  second  pleas ;  and  to  the  last  there 
was  a  demurrer.  A  verdict  was  found  for  the  plaintiff  on 
the  first  issue,  with  one  shilling  damages ;  and  for  the  de- 
fendant on  the  second  issue.  The  learned  judge  did  not 
certify ;  afterwards  the  demurrer  was  argued,  and  judg- 
ment giren  for  the  defendant,  the  Master  having  re- 
fused to  allow  the  plaintiff  more  costs  Aan  damages  on 
die  first  issue. 

P.  F.  Lee  had  obtained  a  rule  for  the  Master  to  review 
his  taxation.  He  cited  Bird  v.  Higgiman  {a),  and 
Hart  V.  Cuibtuk.  (i) 

Ta^ourd,  Sergt  shewed  cause.  As  the  plea  demurred 
to  went  to  the  whole  cause  of  action,  the  jury  should  have 
assessed  contingent  damages  only.  Under  these  pleadings 
the  fireehold  might  have  come  in  question ;  and  as  it  did 
not  appear  from  the  record  that  it  had  come  in  question, 
the  plaintiff  was  not  entitled  to  costs,  unless  the  judge  cer- 
tified under  the  22  &  23  Car.  2,  c.  9,  s.  186. 

Parke,  B.— -The  plaintiff  is  entitled  to  no  more  costs 
than  damages.  We  formerly  considered  that  the  plea  of 
not  guilty  only  put  in  issue  the  act  of  trespass  (c),  in  which 
case  the  plaintiff  would  be  entitled  to  full  costs  upon  that 
issue.  In  that  respect,  however,  we  were  wrong,  since 
there  may  be  a  statutory  plea  {d)  of  not  guilty,  under  which 

(a)  5  A.  &  E.  83.  ''by  statate"  shall  be  inserted  in 

9)  Ante,  Vol  3,  p.  456.  the  margin,)  the  plamtiff  will  be 

(c)  See    HugUi    v.     Huj^,  entitled  to  foil  costs  onder  the 

ante.  Vol.  A,  p.  532.  plea  of  not   guilty,  unless  the 

Qi)  Since  the  rule  of  T.  T.  1  judge  certifies  under  the  statute 

Vict,  (which  requires,  in  the  case  of  Mzabeth.  Ante,  Vd.  6,  p.  M9. 

of  a  statutory  plea,  that  the  words 
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tbetitfe  tothefieeluddiii^htoomeiiiqueptkm.  Ai^re       ISM. 
it  nothing  on  this  zeeoid  tp  shew  dint  it  did  come  in  qoet-    ^^p^^^ 
tiooj  thd  plrinriff  is  ^ntitfft^   ^  no  novo  C9Stt  thftH 
dttnsMs* 

ALPWgriK  and  QvEVsr,  Btr-Crafurvid. 


Foti  «•  lUciN^  and  Others. 

TlIE  plaintiff^  who  sued  in  foraift  panperis,  had  obtained  Whanapv^ 
a  verdiet  with  40(f  •  damages  on  the  first  issue  (a)  $  the  ^^SSpvm,  noo- 
odier  issues  were  fonnd  forihe  defendants.    The  Master  ^^;;^;v|«Jom 
tszed  Ae  plalntfff  his  fidl  costs  on  the  issue  found  for  jmiet,  he « not 
liim,  but  refused  to  allow  the  defendants  die  costs  of  die  wt-off  in  tm- 
issues  Ibund  for  dieuL  ^VSe 

imet  fimnd  for 
tiie  defondbnt*. 

ntii  moved  for  a  rule  nisi  for  die  Master  to  review  his  But  the  Mm- 
tazadon,  on  die  ground  that  the  defendants  were  endded  piiintiff*»cofti, 
to  set-oflT  agunst  the  plaintiflTs  costs  the  costs  of  the  issues  ^^hichbe"^ 
found  for  them.    He  referred  to  the  11  Hen.  7,  c  19,  mece^hid 

been  the  only 

and  2S  Hen.  8,  c  15,  and  contended  diat  diis  was  not  die  one  in  the 
case  of  a  pauper  being  called  upon  to  pay  costs,  but      Qiucr«,whe- 
was  merely  a  deduction  from  the  amount  which  he  was  ^^.!iPr^ 

^  admitted  to  toe 

odierwise  entided  to  receive.  in  forma  nan- 

p^  i|^th« 
CQmneneemeal 

Lord  Asm  GSR,  C.  B.— If  we  allow  die  defendants'  costs  ^t^^kS^t? 
to  be  set-off|  it  wiD,  in  effisot,  be  making  die  pauper  pay  pv<»^ 
costs. 

Paekb,  B. — ^The  set-off  cannot  arise  unless  the  pauper 
It  liaUe  to  pay  costs.  Oamgenheim  v.  Lane(b)  expressly 
dedded  diat  the  rule  of  H.  T.  2  Wm.  4,  does  not  apply 

(a)  Sfsdie  cat^  anW»  p.  53  (6)  Ante»  VoL  4,  p.  i%$. 
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1839.  ^  to  paupers,  and  that  the  costs  of  such  of  the  opposite 
parties  who  have  got  verdicts,  cannot  be  deducted  from 
the  plaintiff's  costs  of  the  cause.  The  Master  in  taxmg, 
will  only  allow  such  costs  to  the  plaintiff,  as  if  the  count 
he  succeeded  on  had  been  the  only  one  in  the  declaration. 
On  a  subsequent  day  the  case  again  came  before  the 
Court,  upon  a  question  as  to  whether  the  taxation  was 
proper,  it  appearing  that  the  plaintiff  had  not  been  ad- 
mitted to  sue  in  form&  pauperis  until  after  plea  pleaded. 

Murphy  appeared  to  shew  cause  against  the  rule,  and 
referred  to  Jones  v.  Peers  (a),  but  the  Court  intimated  a 
doubt  whether  the  plaintiff  was  not  liable,  to  pay  costs,  as 
the  S3  Hen.  8,  c.  15,  s.  8,  only  gave,  power  to  .admit  a 
party  to  sue  in  fonn&  pauperis  at  the  cammsficementoiiib^ 
suit.  Blood  V.  Lee{b)  was  cited,  but  as  the  matter  was 
subsequently  arranged  by  allowing  the  defendants  thdr 
costs  prior  to  the  admission  of  the  plaintiff  to  sue  in  formA 
pauperis,  the  Court  gave  no  decision  on  the  point. 

(a)  M'QelL  &  Y.  282.  (6)  3  WUs.  24. 


Davies  v.  Griffiths. 

and  1  Vict.*  c/  -^  USB  Y  moved  for  a  rule,  calling  on  the  under  sheriff 
^^l^  n«*  of  Merionethshire,  under  the  7  Wm.  4  &  1  Vict.  c.  55, 
sheriff's  right  s.  3,  to  shew  cause  why  he  should  not  answer  for  a  con- 
uDdi^  the  29  tempt,  in  taking  larger  fees  than  those  allowed  by  the 
El«.c4.         tahle  of  fees  made  in  pursuance  of  that  statute.     The 

defendant's  goods  were  seized  under  a  fi.  fa.  issued  upon 
a  judgment  for  a  sum  under  100/.,  and  sold  by  auction. 
The  under-sheriff  charged  not  only  his  fees  for  the  auction, 
but  also  his  poundage  under  the  29  Eliz.  c.  4.  The 
7  Wm.  4  &  1  Vict.  c.  55,  s.  3,  enacted,  ''  that  it  shall 
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be  lawful  for  sheriffs,  or  their  officers  concerned  in  the     ^^39^ 

execution  of  process  directed  to  sheriffs,  to  demand,  take, 

and  receive  such'  fees,  and  no  more,  as  shall  from  time  to 

tune  be  allowed  by  atiy  oflScer  of  the  several  courts  of 

law  at  Westminster  charged  with  the  duty  of  taxing  costs 

in  such  courts,  under  the  sanction  and  authority  of  the 

judges  of  the  said  courts  respectively  s"  and  the  third  sec-^ 

tion  provides,  that  any  sheriff  or  officer  taking  more  than 

is  aOowed  by  the  Court,  shall  be  adjudged  guilty  of  a 

contempt  of  Court*    That  statute  repealed  part  of  the 

48  Edw.  8,  c  9;  and  the  1  Hen.  5,  c.  4,  and  part  of  the 

23  Hen.  6,  c.9;  but  made  no  mention  of  the  29  Elia.  c^  4y 

A  table  of  fees  bad  been  published  in  pursuance  bf  that 

act|  givingan  increased  remuneration  to  the  sheriff;  it  waa 

submitted  therefore,  that  the  act  of  Elizabeth  was  im^ 

pliedly  repealed.    [Paries  B«-^Your  argument  must  go 

to  this  extent,  that  if  the  sheriff  does  not  seU  by  auction 

he  can  have  no  fees  at  aB«] 

Lord  Abinoer,  C.  B.-**We  are  of  opinion  that  the 
sheriff  has  not  contravened  the  7  Wm.  4  &  1  Vict^ 
That  act  only  interferes  with  the  fees  mentioned  in  the 
statutes  which  are  expressly  repealed  by  it.  These  fees 
were  not  taken  under  any  of  them,  and  the  right  of  the 
sheriff  uilder  any  act  not  mentioned  in  the  statute  of 
Victoria  are  not  affected  by  it. 

Rule  refused. 
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TiM4tfaMdbn 
of  21  Jac.  I, 
c»  4»  applief  to 
penal  actions 
givon  by  aab* 
sequent 
simtates. 

Therefore  in 
debt  on  11  Geo. 
%,  c.  I9,s.  4, 
for  double 
▼alue  of  goods 
IraudulenUy 
remoTod,  tne 
defendant 
may  riTe 
spooal  matter 
in  evidence 
under  the  ge- 
neral issue. 


Jones  v  John  Williams. 

Debt  by  hmdloid  on  the  U  Geo.  2,  e.  19,  for  the 
double  ynine  of  goods  alleged  to  ba^e  been  firaudulendy 
removed  from  tbe  premises  by  the  assistance  of  the  de« 
fendant,  to  prevent  a  distress.    Plea,  Not  guilty. 

At  the  tria^  before  Vaugkan^  J.,  at  the  summer  assises 
for  Merionedisfaire,  it  was  prtyved  that  William  Williams, 
the  tenant,  was  in  arrear  for  rent  to  the  amount  of  1701., 
and  ttiat  tbe  defendant  had  assisted  in  removal  of  part  of 
the  fiiinkuiie,  and  some  of  the  Kve  stodc^  of  the  value  of 
about  80Ly  from  the  farm,  to  the  house  of  the  defendant's 
iathet-in^law.  On  the  part  of  die  ddfendant,  it  was  pn>* 
posed  to  prove  that  he  and  bis  brother  were  entitled  to 
equal  Glares  with  iheir  father  of  tiie  furniture  and  stock  on 
the  fturm,  mdet  the  wQl  of  a  relative ;  tiiat  a  valuation 
having  been  made  of  die  whole,  the  goods  and  catde  were 
removed  by  diem  as  dieir  shares.  It  was  contended,  on 
the  part  of  Am  plaintiff,  that  this  defence  was  not  admis- 
sible under  die  plea  of  not  guilty,  which  admitted  that  die 
goods  were  the  property  of  the  tenant.  The  defendaut 
contended  that  this  was  a  penal  action  witlnn  tba 
f  I  Jac.  1,  e«  4,  s.  4.  The  learned  judge  received  tin 
evidenee,  and  a  verdict  was  found  for  die  defendantt 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him. 


Jervis  moved  accordingly.  Since  the  case  of  Earl 
Spencer  v.  SwatmeU  (a),  it  must  be  admitted,  that  the 
21  Jac.  l,c.  4,  is  a  penal  statute,  but  the  question  is,  whether 
die  4th  section  of  that  act  applies  where  the  action  is  given 
by  subsequent  statutes  ?  The  opinion  expressed  by  the 
Court  upon  that  point  in  Earl  Spencer  v.  StoanneU,  must 
be  considered  as  extrajudicial.    The  1st  and  Srd  sections 


(a)  Ante,  Vol.  6,  p.  326  3  M.  &  W.  154,  S.  C. 


have  been  held  to  apply  only  to  penal  statutes  then  in  force,        1889. 
and  the  Mi  section  is  similar  in  terms.    The  11  Geo.  S,       Jmm"^^ 
c  19,  8.  3,  gives  die  plea  of  the  general  issue  to  the  tenant  •• 

himsdf,  but  the  following  section  does  not  give  it  to  the 
party  assistingin  theiemovali  from  which  it  may  be  reason* 
ably  inferred  that  it  was  hitended  that  he  should  not 
avail  himself  of  it  Besides,  it  is  questionable,  whetiber 
not  guilty  was  a  good  plea  even  before  the  New  Rules. 
Coppm  ▼•  Carter  {a},  FoMOmer  v.  CheveU  (b).  [Lord 
Abmger,  C  B« — ^It  is  too  late  for  that  objection  after 
verdict.] 

Cutm,  adff^  9uii. 

Lord  Abinobb,  C.  B.,  im  a  subsequent  day  said.  The 
question  in  tiiis  case  was,  whetiier  die  plea  of  the  general 
Issue  was  a  prcqper  plea  to  a  penal  action  to  recover  the 
^lonbte  value  of  goods  which  had  been  removed  to  avoid 
a  djatwsi.  We  are  of  ofmiion  that  it  was,  and  that  the 
4di  section  of  the  91  Jac*  1,  c*  4,  applies  to  cases  arising . 
upon  subsequent  statutes.  The  New  Rules,  therefore,  do 
not  affect  the  plea. 

Parks,  B. — The  case  of  Earl  Spencer  v.  SwatmeU  was 
mentioned  as  in  effect  deciding  the  point.  We  are  satis-* 
fied  that  the  4th  section  of  the  21  Jac.  1,  c.  4,  applies  to 
subsequent  statutes.  I  agree  that  tiiere  should  be  no 
rule. 

Rule  refused. 

(a)  1  T.  R.  462.  (6)  5  A.  &  B.  213. 
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An  applicatioii 
for  a  writ  of 
habeas  corpus 
most  be  sup- 
ported by  tne 
affidavit  of  the 
party  himself 
unless  it  ap- 
pears frem  the 
circumstances 
that  it  cannot 
be  obtained 


In  re  Canadian  Prisoners. 

JKOEBUCK  moved  for  writs  of  habeas  corpus  to  be 
directed  to  the  gaoler  of  Liverpool  gaol,  to  bring  up  the 
bodies  of  several  persons  sent  from  Canada  and,  as  was 
alleged,  illegally  detained  in  his  custody. 

Lord  Abimobr,  C.  B.,  inquired  whether  the  application 
was  made  on  the  affidavits  of  the  prisoners  themselves  ? 

Roebuck  submitted  that  it  was  not  requisite,  and 
referred  to  the  case  of  the  Hottentot  Venus  (a). 

Lord  Abinger,  C.  B. — ^There  the  party  was  supposed 
to  be  under  coercion.  You  must  either  obtain  an  affidavit 
from  the  party,  or  shew  circumstances  from  which  the 
Court  may  see  that  it  cannot  be  procured. 

(a)  13  East,  195. 


A  plea  bearing 
date  on  a  differ- 
ent day  from 
that  on  which 
itisdeliTeredfis 
an  irregularis 
only,  and  not 
a  nullity. 


HoDSON  r.  Pamel* 

J.N  this  case  the  defendant  had  obtained  further  time  to 
plead,  which  expired  on  th6  Ist  November;  on  the 
morning  of  the  2d,  before  the  opening  of  the  office,  the 
defendant's  attorney  delivered  a  plea  dated  the  1st.  Upon 
this  the  plaintiff  signed  judgment. 

A  rule  having  been  obtained,  by  Chandless,  to  set  aside 
the  judgment, 

Humfrey  shewed  cause. — The  question  depends  upon 
whether  or  not  the  delivery  of  a  plea,  so  dated,  was  a  nullity 
or  merely  an  irregularity.  The  first  rule  of  H.  T.,  4  Wm. 4, 
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(Pleading  Rules,  s.  1,)  requires  "  that  every  pleading  shall     ^  1889. 

be  entitled  of  the  day  of  the  month  and  year  when 

the  same  was  pleaded,  and  shall  bear  no  other  time  or 

date."     Thb  rule  was  made  under  the  provisions  of 

3  &  4  Wnu  4f,  c.  4S,  s.  1,  and  has  the  force  of  an  act 

of  parliament,  it  therefore  seems,  that  the  plea  is  not 

merely  irregular  but  an  absolute  nullity.    Where  a  plea  is 

icequired  to  be  signed  by  counsel,  if  it  is  not  so  signed,  it  may 

he  treated  as  a  nullity ;  Samuels  v.  Dunne  (a).    So,  if  the 

defendant,  after  craving  oyer  of  a  deed,  does  not  set  forth 

the  whole  deed,  the  plaintiff  may  sign  judgment  as  for  want 

of  a  plea;  Wcdlaee  r*  Duchess  of  Cumberland  (b).  If  a  plea 

filed  before  bail  is  perfected,  it  is  a  nullity,  and  it  does  not 

become  a  good  plea  by  perfecting  bail  afterwards ;  Venn 

V.  Calvert  (c).     In  Neumham  v.  Hanny  (d)  there  was  a 

nmilar  objection  to  a  declaration,  but  that  case  was  decided 

on  the  ground  that  the  defendant  himself  had  treated  it  as 

an  irregularity  only. 

Chandless  contrft,  was  stopped  by  the  Court 

Lord  Abinoer,  C.  B. — ^This  is  merely  an  irregularity ; 
suppose  a  plea  had  been  stated  the  5th  by  mistake  for  the 
6th,  might  not  the  party  shew  that  it  was  a  mistake  ? 

Parke,  B. — There  is  no  express  decision  on  the  point, 
and  the  most  convenient  course  is  certainly  to  construe 
this  as  an  irregularity  only. 

Aldbrson,  B. — All  writs  are  required  to  bear  date  on 
the  day  when  they  issued,  but  if  they  are  tested  on  a 
different  day  these  are  treated  as  irregular  only,  and  not 
void.  Here  the  plea  is  right  upon  the  face  of  it,  and  the 
wrong  date  is  in  the  nature  of  a  mistake.    Where  a  plea, 

(a)  3  Taunt  386.  (c)  4  T.  R.  578. 

(6)  4  T.  R.  370.  '     (d)  Ante,  Vol.  6,  p.  259. 

VOL.  Vll.  P  D.  P.  C. 
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1839.  which  ought  to  be  signed  by  Counsel,  is  not  so  signed,  it 

^J^^j^  is  wrong  upon  the  face  of  it. 

V.  Rule  absolute. 

Pameu 


BoYDELL  V.  Jones. 

2^  AarS!!"  The  declaration  stated,  that  whereas  the  plaintiff  for  a 
fore,  uid  at  the  Jong  time  before,  and  at  the  time  of  the  committing  of  the 

time  of  the  com* 

mittmgofthe  grievances  by  the  defendant  as  hereinafter  mentioned, 
phdn^^^  an  resided,  and  still  does  reside,  in  Devonshire  Street,  Queen 
Q*°B^*andthat  '^9***'*^*  London,  and  had  been,  and  was,  and  still  is,  an  at- 
certain  orders  tomey  of  the  Court  of  our  Lady  the  Queen  before  the 
by  one  of  the  Quecn  herself,  and  had  used,  exercised,  and  carried  on 
i:^!^.  the  profession  and  business  of  an  attorney  at  law  with 
With  costs,        great  credit  and  reputation ;  and  whereas  before  the  time 

certain  pro-         ^  ^  i.      i 

ceedin^  in  an  of  the  Committing  of  the  grievances  by  the  defendant  as 

the  now  defend,  hereinafter  mentioned,  certain  orders  had  been  made  by 

aS^^^Ahe  ^°®  ^^  *®  Judges  of  the  said  Court  of  our  Lady  the 

then  plaintiff.  Queen  before  the  Queen  herself,  for  setting  aside,  with 

and  the  now  .  , 

plaintiff  was  costs,  Certain  proceedings  in  a  certain  action  then  pending 
of^thMhen^  in  the  said  last-mentioned  Court,  in  which  action  the  now 
defendant ;  that  defendant  was  the  attorney  of  the  then  plaintiff,  and  the 

the  said  costs  ''  r  ' 

had  been  taxed  now  plaintiff  was  the  attorney  of  the  then  defendant;  and 

Masters ;  that  before  the  time  of  the  committing  of  the  grievances  by  the 

tice"  wJ*'and  ^^^  defendant  as  hereinafter  mentioned,  the  said  costs 

is,  disreputable  had  been,  and  were  ascertained  and  taxed  by  one  of  the 

practice; 

yet  the  Masters  of  the  said  Court ;  and  whereas  before  and  at  the 

triTine  to  injure  ^^^^  ^^  ^^^  Committing  of  the  grievances  by  the  now  de- 
Ws  rofwrion"*  fendant  as  hereinafter  mentioned,  "sharp  practice"  in  the 
of  an  attorney,    profession  of  an  attorney  was  and  is,  and  was  and  is  con- 

and  to  cause  it 
to  be  believed 


that  the  plaintiff  had  been  guilty  of ''  sharp  practice,*'  and  had  been  reprimanded  by  the  Master  for 
such  practice,  published  a  certain  ironical  hbel,  that  is  to  say, "  An  honest  lawyer,  (meaning  to  repre- 
sent that  he  was  not  an  honest  lawyer,)  a  person  of  the  name  of  C.  B.,  an  attorney,  (meaning  the 


plaintiff,)  was  severely  reprimanded  by  one  of  the  Masters  for  what  is  called  "  sharp  practice**  in 
nis  profession. 

Held,  that  it  was  sufficient  to  allege  that  the  defendant  ironically  called  the  plaintiff  "  An 
honest  lawyer,"  and  that  a  prefatory  averment  was  not  necessary.  It  is  libellous  to  impute  to  an 
attorney  "  sharp  practice"  m  hm  profetnoiL 
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sidered  to  be  and  import,  disrepataUe  piactioei  and  prae-       1889. 
tice  discreditable  to  the  attorney  adoptbg  or  purmiing  the' 
same ;  whereof  the  now  defendant  then  had  notice :  yet 
the  now  defendant,  well  knowing  the  premisesi  bat  con- 
tinuing and  fekely  and  maliciously  intending  to  injure  tibe 
DOW  plaintiff  in  hid  good  name,  fame,  and  credit,  and  also 
m  his  said  profession  and  business  of  an  attorney  at  law, 
and  to  cause  it  to  be  suspected  and  beUeved  that  the  now 
plaintiff  had  been  gnil^  of  such  '' sharp  practioe**  as  afore* 
said  111  the  said  action ;  and  that  he,  the  now  plaintiff,  had- 
been  reprimanded  by  the  said  Master  for  such  practice  as 
afinesaid  in  the  siud  action,  &c.,  heretofore,  to  wit,  on, 
&e.,  wtongfoBy,  mflimonsly,  and  ipjuriously  composed 
and  puUisbed  a  certain  trofitca/,  felse,  scandatous,  maU* 
dous,  and  dei^unatory  libel  of  and  concerning  the  now 
pUntifl^  and  of  and  concerning  him  in  the  way  of  and  in 
respect  to  his  said  profession  and  busmess  of  an  attorney 
at  law,  and  of  and  concerning  the  said  action,  and  of  and 
copcerning  the  practice  of  the  now  plaintiff  as  such  attor« 
nqr  witii  respect  to  the  aforesaid  orders,  then  wrongfully 
supposed  by  the  now  defendant  to  be  such  **  sharp  practice** 
ss  aforesaid,  and  of  and  concerning  the  said  Master,  con- 
taining therein  the  ironical,  false,  &c.,  matter  following  of 
and  concerning  the  now  plaintiff,  &c.  &c.,  (that  is  to  say), 
**  An  honest  lawyer,  (thereby  meaning  die  now  plaintiff 
snd  intending  to  represent  that  he  was  not  an  honest 
lawyer),    a   person   of  the  name  of  Charles   BoydeU, 
(meaning  the  now  plaintiff,)  an  attorney  in  Devonshire 
Street,  Queen  Square,  was  severely  reprimanded  by  one 
of  the  Masters  of  the  Queen's  Bench  (meaning  the  afore- 
said Master)  the  other  day,  for  what  is  called  '  sharp  prac- 
tice*  in  his  profession,**  meaning  and  alluding  to  the  now 
plaintiff's  practice  with  respect  to  the  aforesaid  orders  in 
the  said  action,  and  that  such  practice  had  been  and  was 
'^sharp  practice**  as  aforesaid).  By  means  of  which,  &c.  The 
defendant  pleaded,  first,  not  guilty;  secondly,  a  justiflca- 
tbn;   thirdly,  as  to  the  composing  and  publishing  the 

p  2 
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1839.       whdie  of  the  said  libel  in  the  declaration  mentionedy  ex- 
^^^^j^      cepting  the  words  **  an  honest  lawyer,"  that  before  the 
9'  composiiig  and  publishing  the  said  libel  in  the  declaration 

mentioned,  to  wit,  on,  &c.,  he  the  said  plaintiff  had  been 
and  was  sererely  reprimanded  by  one  of  the  Masters  of 
the  Queen's  Bench,  for  what  is  termed  ''sharp  practice"  in 
his  the  said  plaintiff's  profession,  &c. — Verification. 

Special  demurrer,  assigning  for  causes  that  the  said  plea 
is  a  mere  repetition  of  the  libel,  and  neither  traverses  nor 
confesses,  and  avoids  the  declaration ;  and  that,  as  a  justi- 
fication, the  plea  is  defective  in  not  justifying,  except  ar- 
gumentatively,  the  imputation  on  the  plaintiff  of  having 
been  guilty  of  ''  sharp  practice"  in  his  profession ;  and  that 
the  instance  or  instances  and  act  or  acts,  of  alleged  **  sharp 
practice,"  should  have  been  shewn  in  the  plea ;  and  that, 
even  if  one  of  the  Masters  of  the  Queen's  Bench  had 
taken  upon  himself  to  reprimand  the  plaintiff,  that  would 
not  justify  the  defendant  in  publishing  that  fact  to 
the  world;  and  for  that  the  plea  does  not  justify  the 
inuendo  that  the  plaintiff  had,  in  fiu:t,  been  guilty  of'  sharp 
practice ;"  and  for  that  the  said  libel  is  not  divisible,  and 
that  the  defendant  should  have  justified  the  ironical 
words f  "  an  honest  lawyer,"  in  the  sense  imputed  in  the 
inuendo  in  that  behalf;  and  that  the  plea  is  bad  as 
amounting  to  the  general  issue,  inasmuch  as  it  gives  a 
mere  narrative,  without  vouching  the  truth  of  the  fzct  of 
"  sharp  practice,"  and  that  the  said  plea,  to  have  been 
consistent,  should  have  traversed  the  inuendo,  &c.  Joinder 
in  demurrer. 

Channellt  hi  support  of  the  demurrer,  was  stopped  by 
the  Court 

Ogle^  for  the  defendant,  admitted  that  he  could  not 
support  the  plea,  but  contended  that  the  declaration  was 
bad.  [Parke,  B. — The  words  charged  in  the  declaration 
are  clearly  libelous.    It  alleges  that  the  defendant  called 
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the  plaintiffan  "  honest  lawyer,**  with  an  averment  that  he        1839. 
meant  to  represent  that  the  plamtiff  was  not  an  honest 
lawyer.     The  declaration  also  alleges,  that  the  defendant 
charged  the  plaintiff  with  being  guilty  of  **  sharp  practice,** 
which  is  averred  to  mean  disreputable  practice.    Those 
are  libellous  imputations.]    There  is  no  pre&tory  aver- 
ment as  to  the  meaning  of  the  term  ''  an  honest  lawyer  ;** 
those  words  must,  therefore,  be  taken  in  their  ordinary 
sense.    [Parke,  B. — ^The  declaration  states  that  the  de- 
fendant composed  and  published  an  iramcal  Ubel  of  the 
plaintiff,  and  that  he  called  him    ''  an  honest  lawyer,** 
thereby  meaning  that  he  was  not  an  honest  lawyer.    That 
is  suflScient.]     An  inuendo,  unconnected  with  any  prefa- 
tory averment,  cannot  enlarge  the  sense  of  a  libel ;  Gold- 
stein    V.    Foss(a).      [Parte,    B. — In    Regina   v.    Dr. 
Brown  (b\  Holt,  C.  J.,  says,  that  an  mformation  will  lie 
for  speaking  ironically.    But  the  objection  arises  as  upon 
a  general  demurrer,  and  the  Court  cannot  give  judgment 
for  the  defendant  if  there  appears  upon  the  declaration 
any  matter  which  is  libellous.     The  charge  that  the  plain- 
tiff had  been  guilty  of  '*  sharp  practice**  is  clearly  so,  and 
is  sustained  by  a  proper  prefatory  averment.]    Suppose  a 
declaration  in  an  action  of  debt  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange  contdning  two  counts,  one  on 
the  bill,  which  would  be  clearly  bad,  and  another  good 
count,  if  the  defendant  pleaded  to  the  whole  declaration  a 
plea  which  was  specially  demurred  to,  might  not  the  de- 
fendant, on  general  demurrer,  object  that  one  of  the  counts 
was  bad  ?    [Parke,  B. — No,  the  plaintiff  might  enter  a 
noDe  prosequi  as  to  the  bad  count.     Here  it  is  the  same  as 
if  there  had  been  a  general  demurrer  to  that  part  of  the 
declaration  which  is  good,  then  how  can  the  Court  give 
judgment  for  the  defendant  ?]     There  is  a  further  objec- 
tion :   the  libel  is  alleged  to  be  spoken  against  the  de- 
fendant in  his  character  of  an  attorney,  but  there  is  no 

(a)  2Y.  &  J.  146.  (6)  11  Mod.  86. 
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aDegation  that  at  the  time  of  the  committiDg  of  the  grierance 
he  was  still  in  practice  as  an  attorney.  Consistently  with 
the  statement  in  the  declaration  he  may  have  long  ceased 
to  practise. 

Parke,  B. — In  order  to  make  out  the  libel,  I  am  dis- 
posed to  think  it  sufficient  to  all^^,  that  the  defendant 
iramcaOy  called  the  phuntiff  an  ''honest  lawyer."*  But  if 
not,  as  the  objection  arises  as  upon  general  demurrer,  and 
some  part  of  the  declaration  is  clearly  Kbellous,  the  de- 
murrer is  too  large. 

Judgment  for  the  plaintiff. 

Parks,  B.,  afterwards  said. — I  take  this  opportunity  of 
stating,  that  the  case  of  Fergussan  v.  Mitchell  (respecting  a 
demurrer  being  too  large)  is  incorrectly  reported  in  2 
Crompton,  Meeson,  &  Roscoe,  €92.  (a)  What  I  intended 
to  say  was,  that  if  there  is  a  special  demurrer  to  the 
whole  declaration,  and  one  of  the  counts  is  good,  the  de- 
murrer being  too  large,  the  plaintiff  is  entiUed  to  judg- 
ment; and  the  defect  may  be  cured  by  entering  a  nolle 
prosequi  as  to  the  bad  count. 

(a)  Ante,  Vol.  4,  p.  524. 


Wood  and  Another,  Assignees  of  G.  Haworth  and 
W.  Haworth,  bankrupts  v.  Smith. 

Assumpsit.  The  first  count  was  for  money  re- 
ceived by  the  defendant  for  the  use  of  the  bankrupts 
before  their  bankruptcy.    Second  count  for  money  re- 

the  plaintiffii 

as  anpees  of  a  banknipt,  tiie  defendant  pleaded  that  although  the  money  was  in  his  poases- 
sion  after  the  bankruptcy,  yet  it  was  in  fact  received  by  the  defendant  before  the  bankruptcy ; 
that  at  the  time  of  tne  issuing  of  the  fiat,  the  bankrupts  were  indebted  to  him  in  a  laiger 
fom,  which  he  claimed  to  set-on.    H$U,  that  the  plea  was  bad. 


To  assumpsit 
for  money 
receired  DY 
the  defendant 
to  the  use  of 
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cehred  to  the  use  of  the  pkuntiflSi  as  assignees  since  the       1839. 
bankruptcy.  ^1?^ 

Pleas  to  the  first  and  second  counts,  that  although  the  «• 

sum  of  money  in  the  second  count  mentioned,  remauied, 
and  was  in  the  possession  of  the  defendants,  after  the  sdd 
G.  Haworth  and  W.  Haworth  became  bmkrupts,  yet  the 
said  sum,  and  every  part  thereof,  was  in  fact  first  received 
by  the  defendant,  before  the  said  O.  and  W.  Haworth,  or 
either  of  them,  became  bankrupt,  and  before  the  issuing 
of  any  fiat  in  bankruptcy  against  them,  or  either  of  them, 
to  wit,  on  the  15th  day  of  April,  1837,  and  from  thence 
continually  hitherto  has  remained,  and  is  in  the  possession 
of  the  defendant.     And  the  defendant  fiirther  says,  that 
before  and  at  the  time  of  the  date  and  the  issuing  forth  of 
the  flat  in  b«iknlptcy,  under  and  by  virtue  of  which  the 
said  G.  and  W.  Haworth  were  found  and  adjudged  to  be 
soch  bankrupts  as  aforesaid,  to  wit,  on  the  Ist  day  of 
May,  in  the  year  aforesaid,  the  said  G.  and  W.  Haworth 
were,  and  still  are,  indebted  to  the  defendant  in  800/., 
upon  certain  promissory  notes  theretofore  made  by  them, 
{setting  them  out)  and  which  si^d  sum   of  800/.,  so  as 
aforesaid  due  to  the  defendant  upon  the  said  promissory 
notes,  remains  and  is  due  and  wholly  unpaid  to  the  de- 
fendant.    And  the  defendant  further  says,  that  before  and 
at  the  time  of  the  date  and  issuing  forth  of  the  said  fiat  in 
bankruptcy,  under  and  by  virtue  of  which  the  said  G.  and 
W.  Haworth  were  found  and  adjudged  to  be  such  bank- 
rupts as  aforesaid,  to  wit,  on  the  said  1st  day  of  May,  1837, 
the  said  G.  and  W.  Haworth  were,  and  still  are,  indebted 
to  the  defendant  in  1000/.  for  money  before  then  lent  by 
the  defendant  to  the  said  G.  and  W.  Haworth,  at  their 
request,  {money  paid,  money  due  on  an  account  stated^ 
which  said  last  mentioned  sum  was  to  be  paid  by  the  said 
G.  and  W.  Haworth  to  the  defendant  on  request,  but  still 
remains  due  and  unpaid  to  him.     And  the  defendant  fur- 
ther says,  that  when  he  gave  credit  to  the  said  G.  and  W. 
Haworth,  in  respect  of  the  said  promissory  notes  and  last 
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1889.  mentioned  sum  of  money,  or  any  or  either  of  them,  or  any 
part  thereof  in  this  plea  respectively  aforesaid,  he  the 
defendant  had  not  notice  of  any  act  of  bankruptcy  by  the 
said  O.  and  W.  Haworth,  or  either  of  them  conunitted. 
And  the  defendant  further  says,  that  the  said  sums  of 
money,  to  wit,  the  said  sums  of  800/.  and  10002.  so  due 
and  unpaid  to  him  the  defendant,  as  in  this  plea  aforesaid, 
exceed  any  demand  of  the  said  G.  and  W.  Haworth, 
or  either  of  them,  before  their  said  bankruptcy,  or  of 
the  plaintifis  as  assignees  as  aforesaid,  since  the  said 
bankruptcy,  in  respect  of  the  causes  of  action,  or  either  of 
them,  or  any  part  thereof,  in  the  first  and  second  counts 
of  the  declaration  mentioned,  whereof  the  plaintiffs,  before 
the  commencement  of  this  suit,  had  notice,  and  out  of 
which  said  sums  so  due  and  unpud  to  the  defendants  as 
aforesaid,  he  the  defendant  is  ready  and  willing,  and  hereby 
offers  to  set-off,  and  allow  the  fiill  amount  of  each  demand. 
Verification. 

Special  demurrer,  assigning  for  cause  that  the  defendant, 
by  his  plea,  endeavours  to  set-off  a  debt  due  to  him  from 
the  said  O.  and  W.  Haworth,  against  a  debt  due  from  the 
defendant  to  the  plaintiffs  as  assignees,  on  a  contract  with 
them  as  assignees.  And  that  the  said  plea  neither  con* 
fesses,  nor  avoids,  nor  denies  that  the  said  sum  in  the  said 
second  count  mentioned,  was  received  for  the  use  of  the 
plaintiffs  as  assignees  as  aforesaid,  and  is,  in  other  respects, 
uncertain  and  insufficient,  &c. 

Cowling  in  support  of  the  demurrer. 

BramweUi  in  support  of  the  plea,  referred  to  Groom  v, 
Mecdey  (a),  Hulme  v.  Muggleston  (6),  Simpson  v, 
Sikes  (c). 

Parke,  B. — ^The  plea  confesses  but  does  not  avoid  the 

H)  2  Bing.  N.  C  138.  (c)  6  M.  &  Sel.  295. 

(6)  Ante,  Vol.  6,  p.  112. 
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actioii.    It  confesses  that  the  money  claimed  was  receired        1839. 
before  the  bankruptcy,  but  the  answer  by  way  of  set-off  is        Wo^T^ 


BO  aroidance,  for  there  are  only  two  cases  where  money  can  ^  *• 
be  said  to  be  receired  for  the  use  of  the  assignees,  viz.  where 
it  has  been  received  qfier  the  bankruptcy,  or  where  it  has 
been  received  btfore  the  bankruptcy,  by  way  of  firaudulent 
preference.  If  received  after  the  bankruptcy,  the  debt  due 
from  the  bankrupt  before  his  bankruptcy,  cannot  be  set- 
off. If  received  before  the  bankruptcy  (as  here  admittedy 
the  assignees  must  claim  it  as  money  paid  by  way  of 
fraudulent  preference,  and  in  such  case  the  general  issue 
is  the  proper  plea.  The  judgment  must  be  for  the 
pbdntiffs,  unless  the  defendant  amends  by  confining  his 
plea  to  the  count  for  money  received  for  the  use  of  the 
bankrupts. 


Watson  v.  Carroll  and  Another. 

Case.    The  declaration  stated,  that  before  and  at  the  ^^aJ^roJ^iy 
time  of  the  committing  of  the  grievances,  &c.,  the  plaintiff  arretted  on  a 
had  been,  and  was,  a  practising  barrister,  and  the  defend-  retarning  from 
ants  had  been  and  were  sheriff  of  Middlesex,  and  that  chaDce7,  ob- 
the  plaintiff,  to  wit,  on  the  10th  of  August,  1888,  then  Sjj^for^'" 
being  such  barrister,  was  present  in  and  attended  the  duchar^,  u  to 

that  acuon 

Court  of  (Chancery,  before  the  Vice  Chancellor,  in  Lin-  only,  iiie 
coin's  Inn,  in  the  county  aforesaid,  for  the  purpose  of  other  writs 
being  heard  as  counsel  for  the  defendant,  in  a  certain  ^^^^4*°.^^ 

^  '  the  suit  of  other 

suit  (naming  it),  and  that  afterwards,  to  wit,  on  the  day  ^rties;— 

and  year  last  aforesaid,  the  plaintiff,  then  being  such  bar-  sheriff,  when 

rister,  and  then  having  been  attending  the  said  Court,  Sj|^[^**jJ^ 

was  returning  to  his  chambers,  situate,  &c.,  and  that  the  tified  in  detain- 

^  /  ing  him  or  them. 

defendants,  afterwards  and  during  the  time  they  were 
sheriff,  to  wit,  &c.,  when  the  plaintiff  was  so  returning 
from  the  said  Court,  took  and  arrested  the  plaintiff  by  his 
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1889.        body,  and  there  had  and  detained  him,  the  said  plaintiff, 
Wation      *®  '^^^  sheriff,  by  virtue  of  a  certain  writ  of  capias,  bear- 
••  ing  date,  &c.,  issued  out  of  the  Exchequer  of  Pleas  at 

Westminster,  and  directed  to  the  defendants,  as  such 
sheriff,  by  which  they  were  commanded  not  to  omit,  &c., 
but  to  take  the  plaintiff  and  safely  keep  him,  until  he 
should  have  given  bail,  or  made  deposit,  &c.,  in  an  action 
on  promises,  at  the  suit  of  Clarke  and  another,  or  till  the 
phuntiff  should,  by  other  lawful  means,  be  discharged 
firom  their  custody  (indorsed  to  take  bail  for  80/.  and  up- 
wards); and  that  afterwards,  to  wit,  on  the  11th  of  Au- 
gust, 18S8,  by  a  certain  order  of  Sir  John  Taylor  Cole- 
ridge, knight,  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  made  in  the  said  last  mentioned  action,  bearing 
date  on  the  day  and  year  last-aforesaid,  it  was  ordered, 
that  the  plaintiff  should  be  discharged,  as  to  the  last-men- 
tioned action,  out  of  the  custody  of  the  defendants,  as 
such  sheriff,  &c.,  the  plaintiff  having  been  arrested  on 
returning  from  the  Court  of  Chancery  to  his  chambers,  of 
which  order,  and  of  its  having  been  made  on  the  ground 
of  the  plaintiff  having  been  privileged  from  arrest,  as  a 
practising  barrister,  returning  from  the  Court  of  Chancery 
to  hb  chambers,  the  defendants  had  notice ;  and  it  then 
became  the  duty  of  the  defendants,  as  such  sheriff^  to  dis- 
cbarge the  plaintiff  out  of  their  custody.    Breach,  that  the 
defendants  did  not,  nor  would  discharge  the  plaintiff  out 
dT  their  custody,  but  on  the  contrary  thereof,  well  knowing 
that  the  plaintiff  had  been  arrested  as  aforesaid,  when  he 
was  privileged  from  arrest,  and  that  the  order  for  the 
{daintiff's  discharge  had  been  made  on  the  ground  of  his 
having  been  so  privileged  horn  arrest  as  aforesaid,  wrong- 
fully, maliciously,  unlawfully,  and  injuriously,  and  against 
the  will  of  the  plaintiff^  aflerwards,  to  wit,  &c.,  kept  and 
detained  the  plaintiff  in  their  custody,  and  so  continued  to 
keep  and  detain  the  plaintiff  in  their  custody,  for  a  long 
time^  to  wit,  from  the  same  day  and  year  last  aforesaid, 
until  the  28th  of  September,  1838,  whereby  the  plaintiff 
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not  only  suffered  great  anguish  and  pain  of  mind  and  1839. 
body,  and  was  prevented  from  attending  to  his  lawful 
affairs,  but  was  also  thereby  then  greatly  exposed  and 
injured  in  his  credit,  reputation,  and  circumstances^  and 
was  subject  and  put  to  divers  expenses,  to  wit,  to  the 
amount  of  100/.,  in  order  to  obtain  and  in  obtaining  his 
discharge. 

Pleas.  I>lrst,  not  guilty;  and  for  a  further  plea,  the 
defendants  say,  that  before  they  took  and  arrested  the 
plaintiff^  under  the  said  writ  of  capias,  as  in  the  declara^ 
tion  mentioned,  to  wit,  on  the  S5th  of  April,  18S7,  one 
William  Thomas  Bailey  sued  and  prosecuted  out  of  the 
Court  of  Common  Pleas  at  Westminster,  a  capias  ad  satis- 
fiiciendum  against  the  plaintiff*,  directed  to  the  sheriff  of 
Middlesex,  by  which  her  Majesty  commanded  the  sheriff, 
that  he  should  take  the  phdntiff,  if  he  should  be  found, 
&c.,  and  him  safely  keep,  so  that  he,  the  sheriff,  might 
have  the  plaintiff's  body  before  her  Majesty's  Justices  at 
Westminster,  immediately  after  the  execution  thereof,  to 
satisfy  the  said  Bailey,  as  well  of  a  certain  debt  (stating  the 
debt  and  damages  recovered);  and  that  he,  the  said 
sheriff,  should  have  then  there  that  writ,  which  writ  after- 
wards, and  before  the  return  thereof,  and  before  the  ar- 
rest in  the  declaration  mentioned,  to  wit,  &c.,  was  deli- 
vered to  the  defendants,  to  be  then,  and  from  thenceforth 
until  and  at  and  after  the  time  of  their  keeping  and  de- 
taining the  plaintiff,  as  in  the  declaration  mentioned,  were 
sheriff  of  Middlesex,  to  be  executed  in  due  form  of  law. 
And  the  defendants  say,  that  afterwards  and  before  the 
return  of  the  writ  of  capias  ad  satisfaciendum,  and  while 
the  same  remained  in  their  possession,  as  such  sheriff,  un- 
executed and  in  force,  they,  the  defendants,  did  (without 
tiie  privity  or  interference  of  the  said  Bailey)  take  and  ar- 
rest the  plaintiff  under  the  writ  of  capias,  as  in  the  decla- 
ration mentioned;  and  thereupon  they,  the  defendants, 
held  and  detained  the  plaintiff  in  their  custody,  as  such 
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1839.        sheriff^  as  well  under  the  said  writ  of  capias  ad  satisfa- 
Watson      ciendum,  as  under  the  said  writ  of  capias,  until  they  re- 

V*  ceived  notice  of  the  said  order  made  by  the  said  Sir  John 

Caeboll.  / 

Taylor  Coleridge,  as  in  the  declaration  mentioned,  and 
that  from  and  after  the  time  when  they  received  such  no- 
tice of  the  said  order,  they,  the  defendants,  kept  and  de- 
tained the  plaintiff  for  the  time  in  the  declaration  alleged, 
in  tiieir  custody,  as  such  sheriff  as  aforesaid,  under  and 
by  virtue  of  the  said  writ  of  capias  ad  satisfaciendum,  the 
plaintiff  not  having  been  lawfully  discharged  therefrom, 
during  all  the  time  aforesaid,  which  are  the  grievances, 
&c.    Verification. 

The  third  and  fourth  pleas  were  similar  to  the  second, 
except  that  the  writs  of  capias  ad  satisfaciendum  were 
sued  out  by  other  plaintiffs. 

Special  demurrer  to  the  second,  third,  and  fourth  pleas. 
Joinder  therein. 

The  causes  assigned  were,  that  the  pleas  are  no  answer 
to  the  declaration,  as  the  plaintiff  seeks  to  recover  da- 
mages for  the  malicious  keeping  and  detaining  of  the 
body  of  the  plaintiff,  after  notice  of  the  order  for  the 
plaintiff's  discharge,  and  with  ftill  knowledge  by  the  de- 
fendants, that  the  plaintiff  had  been  arrested,  when  he  was 
privileged  from  arrest,  and  ako  with  full  knowledge  that 
tiie  order  for  the  plaintiff's  discharge  had  been  made  on 
the  ground  of  his  having  been  so  privileged  from  arrest  as 
aforesaid:  that  the  keeping  and  detaining  of  the  body  of 
the  plaintiff,  with  fuD  notice  of  all  the  circumstances,  was 
wrongftd  and  malicious:  and  that  it  was  the  duty  of  the 
defendants,  upon  receiving  notice  of  the  order  of  Sir  John 
Taylor  Coleridge,  and  of  the  ground  upon  which  it  had 
been  made,  to  discharge  the  plaintiff  from  their  custody, 
notwithstanding  their  possession  of  the  said  writ  of  capias 
ad  satisfiuuendum. 

The  defendant's  points  for  argument  were,  that  the 
action,  if  any  lay,  should  have  been  brought  in  trespass ; 


HILARY   TERMy  2  VICT.  2Sl 

and  that  no  action  will  lie  upon  a  Judge's  order^  but  that        1^39. 
all  proceedings  upon  it  must  be  by  attachment,  after  the       watboii 
order  has  been  made  a  rule  of  Court.  Cawmmx- 

Stammers f  in  support  of  the  demurrer.  The  declaration 
is  good,  and  the  plea  is  no  answer  to  the  declaration* 
There  is  no  authority  precisely  in  point,  but  it  is  clear  from 
the  dictum  of  Lord  Mansfield,  C.  J.,  in  TarUon  ▼• 
Fisher  (a),  that  he  thought  that  case  would  he  against  the 
sheriff,  under  circumstances  like  the  present.  There  the 
form  of  action  was  trespass,  and  the  learned  judge  saysi 
''  I  am  clear  an  action  of  trespass  does  not  lie  in  this  case 
agauist  the  officers.''  Whether,  if  the  defendants  had 
done  any  thing  oppressive,  with  full  notice  of  all  the  cir^ 
cumstances,  an  action  on  the  case  might  be  maintained, 
would  be  another  question.  In  Stokes  v.  WJ^ie  {b)  the 
defendant  merely  delivered  the  writ  to  the  sheriff,  who 
arrested  the  plaintiff  whilst  he  was  attending  a  trial  as  a 
witness,  and  the  Court  held  the  defendant  was  not  liablci 
on  the  ground  that  it  was  not  his  act,  nor  done  with  his 
knowledge,  and  there  was  nothing  to  warrant  the  Court 
in  saying  that  there  was  an  affirmance  by  him.  It  is 
admitted  that  the  order  of  Coleridge,  J.,  merely  discharged 
the  plaintiff  from  the  arrest  under  the  writ  of  capias,  but 
as  it  stated  the  ground  of  discharge  to  be  the  defendants* 
privflege,  the  sheriff  was  bound  to  notice  that  the  same 
privilege  extended  to  all  writs  and  detainers  which  he 
then  had  against  the  plaintiff.  [Alderson,  B.-^The  flam* 
tiff  did  not  avail  himself  of  his  privilege  as  to  any  action 
but  that  to  which  the  writ  of  capias  had  issued.  Why 
did  he  not  apply  to  the  judge  to  discharge  him  as  to  the 
other  writs  also  ?  There  is  no  averment  in  the  declaration 
that  he  so  applied.]  It  is  alleged,  that  after  a  knowledge, 
by  the  defendants,  of  the  ground  of  his  discharge,  they 
wrongfully,  maliciously,  and  injuriously,  and  against  the 
will  of  the  plaintiff,  kept  and  detained  him. 

(a)  2  Doug.  671.  (6)  1  C.  M.  &  R.  225. 
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1839.  Kennedy  in  support  of  the  plea,  was  stopped  by  the 

^^"^i^^    Court.    He  referred  to  SharpUn  v.  Hunter  (a). 


Cauoll. 


Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  plea 
affords  a  sufficient  answer  to  the  declaration ;  and  it  seems 
to  me  that,  under  the  dieumstances,  the  action  cannot  be 
maitituned.     There  u  nothing  to  shew  any  oppressive 
conduct  on  the  part  of  the  sheriffl    I  do  not  say  that  if 
a  dear  case  of  tiiat  kind  was  made  out  that  an  action  on 
the  case  might  not  be  maintainable  according  to  the  dictum 
of  Lord  Manqfield  in  Tarlion  y.  Fisher;  but  if  upon  re- 
ceiving an  order  to  discharge  a  party  in  one  action,  the 
sheriff  was  to  undertake,  upon  his  own  authority,  to  dis- 
charge him  also  in  others,  I  cannot  see  that  he  could  well 
defend  himself  in  actions  for  an  escape.     It  was  the 
business  of  the  plaintiff  to  obtain  an  order  for  his  dis- 
charge as  to  all  the  actions.    The  case  might  have  been 
different  if  the  sheriff  had  maliciously  concealed  from  the 
plaintiff  that  he  had  also  writs  of  execution  against  him  at 
the  suit  of  other  parties,  as  tiien  the  plaintiff  might,  with 
some  reason,  have  said  that  the  concealment  prevented  him, 
when  before  the  judge,  from  applying  for  an  order  for  his 
discharge  upon  those  also.    What  is  urged  by  the  plain- 
tiff to  have  been  the  duty  of  the  sheriff  in  this  case,  would 
operate  very  hardly  upon  the  execution  creditors  in  the 
other  actions,   as  they  might  have  had  good  and  con- 
clusive reasons  for  opposing  his  discharge,  if  he  had 
applied  for  it  as  regards  them,  whereas  by  this  summary 
mode    he    would    have  been  discharged  without  their 
knowledge  or  interference. 

Parks,  B. — ^I  am  also  of  opinion  that  the  action  is  not 
maintainable.  It  may  perhaps  be  conceded  that  if,  with  a 
full  knowledge  of  the  plaintiff^'s  privilege,  the  defendants 
had  oppressively  arrested  him,  and  maliciously  detained 

(a)  Ante,  Vol.  6,  p.  632. 
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him,  an  action  would  lie.   Yet  this  is  a  very  different  case ;        1839. 
here  the  plaintiff  was  arrested  as  he  was  returning  from      Wi^ow 
the  Court  of  Chancery  to  his  chambers,  upon  which  he  v- 

obtains  a  judge's  order  to  discharge  him,  in  that  parti- 
cular action,  and  in  that  only.  Now  it  is  quite  clear  that 
no  action  would  lie  upon  that  judge's  order*  The  whole 
eSBset  of  the  order  is,  that  in  the  opinion  of  the  learned 
judge  the  applicant  was  entitled  to  be  discharged  in  that 
action,  and  it  was  notice  to  the  sheriff  of  that  fact,  and  he 
was  bound  to  act  upon  it.  But  the  sheriff  has  no  notice 
as  regards  any  other  actions,  and  he  detains  him  upon 
another  writ  which  he  held,  and  indeed  would  have  been 
liable  if  he  had  discharged  him  as  to  that.  The  plaintiff 
gave  no  notice  as  to  the  other  actions,  and  claimed  no  pri<* 
▼ilege  as  to  them,  he  might,  for  reasons  of  his  own,  have 
wished  to  remain  in  custody  as  to  them.  The  judgment 
must  be  for  the  defendant. 

Aldsrson,  B. — The  simple  question  is,  whether  it  is 
the  duty  of  the  sheriff  to  discharge  a  man  as  to  all  actions 
in  which  he  may  have  process  against  him,  when  he  has 
received  an  order  to  discharge  him  as  to  one.  The  order 
of  discharge  has  reference,  and  extends  to  one  action  only. 
The  sheriff  is  bound  to  keep  the  party  upon  the  others. 

Judgment  for  the  defendant. 


Straker  f.  Graham. 

A  HE  question  in  this  case  was,  whether  the  defendant  ^^^  |J^  ^^ 
had  been  guilty  of  laches,  in  the  transmission  of  certain  }»V?  ^  7l*' 

o        J  '  ted  by  one  of  the 

bills  of  exchange  for  acceptance  from  Newfoundland  to  juyrespectiDg 
Liverpool.     The  jury,  after  consulting  for  thirty  hours,  conductm^lS- 
found  that  there  had  been  improper  delay.     A  rule  had  ^Ji?J^^l 
been  obtained  for  a  new  trial,  on  the  ground  that  the  ver-  ceived  in  order 

to  impugn  tM 
verdict. 
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1839.        diet  was  against  evidence,  and  also  that  it  appeared,  by  an 
^^^^^^^^     aflSdavit  of  the  plaintiflTs  attorney,  that  one  of  the  jury  had 
^'  told  him  that  the  jury  had  decided  upon  their  verdict  by 

tossing  up. 

Cresswell  and  Cowling  shewed  cause,  and  contended 
that  the  affidavit  of  the  attorney  could  not  be  received  to 
impugn  the  verdict. 

Atcherley,  Seijt. — The  rule  as  to  the  reception  of  affida- 
vits respecting  the  conduct  of  jurymen  is  not  very  well 
settled.  The  facts  described  in  the  affidavit  were  stated  by 
the  juryman  to  the  attorney,  on  the  same  day  that  the 
verdict  was  delivered.  It  is  not  a  story  got  up  upon  an 
after  occasion.  In  some  cases,  the  appHcation  has  been 
refused,  because  there  has  been  no  affidavit  made  by  the 
juryman  himself;  in  others,  it  did  not  appear  by  whom  the 
application  was  made.  He  referred  to  Owen  v.  Warbur- 
ten  (a),  Fry  v.  Hardy  (6),  Hale  v.  Cove  (c),  and  Ayleti 
▼•  Jewel  (d). 

Lord  Abinoer,  C.  B. — I  am  clearly  of  opinion  that  we 
can  take  no  notice  of  this  affidavit.  If  I  had  been  aware 
of  it  I  should  never  have  consented  to  its  being  placed 
upon  the  files  of  the  Court  It  would  be  improper  to  re- 
ceive the  affidavit  of  a  juryman ;  and  certainly,  everything 
that  would  go  to  reject  that,  would  equally  apply  to  the 
exclusion  of  this,  which  is  merely  hearsay  evidence  of  his 
statement.  If,  however,  I  had  the  evidence  of  any  per- 
son who  had  seen  the  jurymen  toss  up,  or  put  dice  into  a 
box,  I  should  think  it  right  to  set  the  verdict  aside. 

Parke,  B.— Where  the  jury  have  unanimously  con- 
curred in  a  verdict  delivered  in  open  court,  I  think  it  would 

(a)  1  New  Rep.  326.  (c)  1  Str.  642 

(6)  Sir  P.  Jones,  83.  {d)  2  W.  Black.  1299. 
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be  extremely  dangeroas  to  admit  an  affidavit  of  this  sort        1639. 
to  orerthrow  it,  therefore  I  wish  distinctly  to  say  that  I      gi^i^^^i^ 
cannot  attend  for  a  moment  to  the  affidavit,  but  diat  I 
reject  it  entirely4 

Alderson,  B.— >*It  is  entirely  against  policy  to  allow  a 
jorymati  to  make  an  affidavit  of  anything  which  passes  in 
agreeing  to  a  verdict  This  affidavit,  bemg  hearsay,  must 
necesaarily  stand  lower  than  that  of  a  juryman.  I  entirely 
coneor  fai  the  rejection  of  this  affidavit,  and  I  think  that 
diis  haportant  rule  should  be  strictly  adhered  to  whenever 
the  qneation  is  in  any  way  raised^ 


Sir  W.  H.  Jolliffe,  Bart.,  v.  Mundy. 

In  Easter    Term,    18S6,    an   ejectment   was  brought  J'^^iSSfor 
against  the  defendant  in  the  Court  of  King's  Bench,  on  the  "^^  ^^> 
several  demises  of  the  plaintiff  and  Colonel  Hylton  Joliffe,  nonsuited,  a 
for  the  recovery  bf  lands  at  Petersfield,  which  was  tried  at  aequentiy  ob- 
the  Hampshire  Summer  Assizes,  1836,  and  a  verdict  found  Sitefo?^ 
for  the  lessors  of  the  plaintiff.   In  the  next  term  final  judg-  n«w  trial. 

,  ,  t*      o     Without  taking 

ment  was  signed,  and  a  writ  of  possession  executed.    An  m  fturtlieritep 
action  was  afterwards  brought  in  this  Court  by  Sir  W.  H«  ^  coms^- 
Jolliffe  alonei  for  the  mesne  profits,  when  the  plaintiff  was  ^Jj^^  j^^ 
notisuited,  on  the  ground  that  the  legal  interest  in  the  pre-  A  rule  wu 
mises  appeared  to  be  in  Colonel  Jolliffe,  but  leave  was  re-  solute  for 
served  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  ^^^^^^^thv 
with  nominal  damages.     In  last  Easter  Term  a  rule  was  option,  unle* 

,  ,      theprenoue 

obtaincfd  for  that  purpose,  or  for  a  new  trial;  and  in  action wudis- 
Trinity  Term  the  rule  was  made  absolute  for  a  new  trial.  ^|^  plaintiff 
Without  taking  any  further  step  in  that  cause,  another  "^^J^^ 
action  was  commenced  in  this  Court  in  time  for  the  same  trial  and 

countermanded 
il.  Subsequent- 
ly the  ptuntiff 
•em$d  a  rule  to  difconttnue.—He&l,  that  the  defendant  was  not  entitled  to  the  cOiti  of  the  trial. 

VOL.   VII.  Q  D.  P«  C. 
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1839.        mesne  profits  in  the  name  of  John  Doe ;  whereupon  a  rule 

JoLUFTB      ^**  obtained,  calling  on  the  plaintiff  to  shew  cause  why 

1^  '-  the  proceedings  in  the  latter  action  should  not  be  stayed 

until  the  determination  of,   or  a  discontinuance  in,  the 

cause  otJoUiffe  y.  Mundy.  Cause  was  shewn  at  Chambers 

against  that  rule,  which  rule  was  made  absolute^ 

The  plaintiff's  attorney,  however,  had  served  notice  of 
trial  at  the  summer  assizes,  18S8,  which  was  afterwards 
countermanded,  and  the  defendant's  attorney  served  notice 
of  trial  by  proviso  at  the  same  assize,  which  was  also 
countermanded.  On  the  25th  October,  the  plaintiff  ob- 
tained and  served  a  rule  to  discontinue,  with  an  appoint- 
ment to  tax  the  costs.  Upon  taxation,  the  Master  refused 
to  allow  the  defendant  the  costs  of  the  trial,  whereupon 
Cresswell  had  obtained  a  rule  for  the  Master  to  review  his 
taxation. 

Erie  shewed  cause.  No  mention  having  been  made  re-' 
specting  costs  in  the  rule  for  a  new  trial,  the  defendant  is 
Hot  entitled  to  them^r  The  discontinuance  of  the  suit 
could  give  no  right  to  costs  which  did  not  exist  at  the  time 
it  took  place*  In  Peacock  v.  Harris  {a),  a  verdict  having 
been  found  for  the  plaintiff,  a  new  trial  was  granted,  on 
the  ground  of  the  admission  of  improper  evidence :  the 
plaintiff  gave  a  fresh  notice  of  trial,  whereupon  the  de- 
fendant withdrew  his  plea  and  suffered  judgment  by  de- 
fault ;  and  a  writ  of  inquiry  was  executed :  it  was  held 
that  the  plaintiff  was  not  entitled  to  the  costs  of  the  first 
trial.  If,  in  this  case,  the  costs  had  been  directed  to  abide 
the  event,  the  defendant  would  not  have  been  entitled  to 
these ;  HawarihY.  Samuel  (b).  So  where  the  Court  granted 
a  rule  for  a  new  trial  on  the  application  of  the  defendant, 
and  the  plaintiff  applied  to  amend  his  declaration,  but  dis- 
continued the  action,  to  avoid  paying  the  costs  of  the  for- 
mer trial,  as  the  condition  of  the  amendment,  it  was  held 

(a)  5  A.  &  £.  449»  5  Nev.  &  P.  240.  (»)  I  B.  &  Aid.  566. 


V, 
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that  the  defendant  was  not  entitled  to  the  costs  of  the  trial;  1639. 
Gray  v.  Cox  (a),  Porter  v.  Cooper  {b),  and  Newberry  y.  Joluffk 
Cohin,  (c)  are  also  in  favour  of  the  plaintiff;  De  Ruizen  v. 
ZJbyc/(d),  is  distinguishable:  there^  after  the  plaintiff  had 
obtained  a  verdict,  a  rule  for  a  new  trial  was  granted :  the 
plaintiff  drew  up  the  rule  and  served  it  on  the  defendant 
who  informed  the  plaintiff  that  he  would  not  avail  himself 
of  it;  it  was  the  same,  therefore,  as  if  no  step  had  been 
taken  after  the  verdict  for  the  plaintiff*  In  Jackson  v.  Hal^ 
fam(e),  the  defendant,  after  having  obtained  a  rule  for 
a  new  trial,  gave  a  cognovit,  which  the  Court  considered 
equivalent  to  an  admission  of  a  want  of  merits.  Sweet- 
ing  y.  Halse  {/)  was  decided  on  the  authority  of  Jackson 
▼.  HaUam.  Ulterior  proceedings  cannot  create  a  liability 
for  costs  which  did  not  exist  at  the  time  the  new  trial  was 
granted* 

Cresswell  and  Moody  in  support  of  the  rule.  Thd 
plaintiff,  by  discontinuing  the  action,  has  admitted  that  the 
verdict  was  right ;  Sweeting  v.  Halse  is  precbely  in  points 
There  the  verdict  was  for  the  defendant,  with  liberty  to 
move  to  enter  it  for  the  plaintiff,  and  subsequently  a  rule 
for  a  new  trial  was  granted ;  the  plaintiff  having  afterwards 
discontinued,  was  held  liable  to  the  costs  of  the  former 
trial.  There  the  Court  considered  the  discontinuance  as 
having  the  same  operation  as  the  giving  a  cognovit  in 
Jackson  V.  Hallam.  Those  decisions  are  expressly  recog-> 
nized  in  the  subsequent  cases  of  Gray  v.  Cox,  Porter  Vd 
Cooper,  Peacock  v.  HatriSf  and  De  Rutzen  v.  Lloyd. 

Cur.  adv.  vult. 


(a)  5  B.  &  C.  458  ;  8  D.  &  R.        &  P.  213. 
220.  (e)  2  B.  &  Aid.  317. 

(6)  2  C.  M.  &  R.  232.  (/)  9  B.  &  C.  369  n.  J  4  M  «* 

(c)  Ante,  Vol.  2,  p.  415.  R.  645. 

{dj  5  Ad.  &  El.  456 ;  2   Nev. 
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18S9.  ^  Parke,  B. — In  this  case  the  plaintiff  was  nonsuited  at 
the  trial  of  an  action  for  mesne  profits,  with  leave  reserved, 
by  the  learned  judge,  to  enter  a  verdict  for  nominal  damages. 
A  rule  was  afterwards  made  absolute  to  set  aside  the  non- 
suit, but  not  to  enter  the  verdict,  and  a  new  trial  was 
ordered^  The  plaintiff  drew  up  and  served  the  rule 
absolute,  but  instead  of  proceeding  to  trial,  obtained  a  rule 
to  discontinue  on  payment  of  costs,  having,  in  the  mean- 
time, brought  another  action  in  the  name  of  the  nominal 
plaintiff.  And  the  question  is,  whether  he  is  to  pay  the 
costs  of  the  former  trials 

Supposing  that  there  was  no  previous  decision  on  this 
subject,  there  would  seem  to  be  little  doubt  as  to  the 
course  which  ought  to  be  pursued*  The  plaintiff  must  be 
taken  to  have  been  improperly  nonsuited  at  the  trial,  and 
the  Court  to  have  corrected  the  error  of  the  judge ;  and 
in  pursuance  of  the  invariable  rule  in  such  cases,  each 
party  would  have  to  bear  the  costs  of  the  abortive  trial, 
the  Court  annulling  that  proceeding,  and  replacing  each 
in  the  situation  in  which  he  stood  before.  If  the  plaintiff 
has  declined  to  proceed  afterwards  to  trial,  and  left  the 
defendant  to  his  remedy,  he  must  have  carried  the  cause 
down  by  proviso,  and  having  obtained  a  nonsuit^  he  would 
then  have  been  entitled  to  the  costs  of  the  latter,  but  not  of 
the  former  trial.  If,  instead  of  putting  the  defendant  to  this 
useless  expense,  the  plaintiff  appUes  to  discontinue,  it 
seems  reasonable  to  grant  him  that  privilege,  just  as  if  he 
had  applied  before  the  first  trial,  and  to  save  the  defend- 
ant the  payment,  in  the  first  instance,  of  the  costs  of  an 
useless  trial  by  proviso,  and  the  plaintiff  from  the  ultimate 
liability  to  reimburse  such  part  as  would  be  allowed  on 
taxation.  This  seems  the  reasonable  course  to  follow,  if 
there  is  no  authority  to  the  contrary. 

It  is  argued  that  there  is ;  and  this  makes  it  necessary 
to  examine  the  cases  which  have  been  decided  on  this 
subject,  and  which  are  unfortunately  somewhat  conflicting. 


V, 
MUNDT. 
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Where  the  first  trial  was  abortive,  in  consequence  of  a  1839. 
defective  statement  of  a  special  case>  and  a  new  trial  was  joLLirrB 
ordered,  tiie  party  ultimately  succeeding  was  held  not 
entitled  to  the  costs  of  the  first  trial,  Hankey  v.  Smith  (a), 
and  Stmih  v.  Haile  {b).  In  Booth  v.  Aiherton  (c),  it  was 
held,  that  where  the  first  trial  was  useless  from  the  same 
cause,  a  defendant  afterwards  giving  a  cognovit,  was  bound 
to  pay  the  costs.  The  previous  decision  of  SnUih  v.  HaUe^ 
was  not  cited  in  the  last  case,  and  the  Court  gave  no 
leasons  for  their  judgment  It  appears,  however,  to  have 
turned  upon  the  fact  that  the  defendant  gave  a  cognovit, 
and  was  thereby  supposed  to  have  acknowledged  that  he 
had  oripnally  no  ground  of  defence  to  the  action,  and 
ought  not  to  have  put  the  plaintiff  to  the  expense  of  a 
tiiaL  This  reason  was  given  for  a  similar  course,  in 
the  case  of  Jackson  v.  Hallamt  where  a  verdict  for  the 
plaintiff  was  set  aside  for  a  mistake  of  the  judge,  and  a 
new  trial  granted,  but  the  defendant  afterwards  suffered 
judgment  by  default,  and  gave  a  cognovit  for  the  damages. 
It  may  be  doubted  whether  this  reason  is  quite  satisfac- 
tory, for  a  person  may  suffer  judgment  by  default,  or 
even  give  a  cognovit,  without  necessarily  admitting  that 
the  former  verdict  was  right  upon  its  merits ;  the  death 
or  absence  of  witnesses,  or  the  fear  of  further  expense 
may  have  induced  such  a  course.  It  is  diflScult  to  dis- 
tinguish a  judgment  by  default,  with  a  cognovit  for  the 
damages,  from  a  simple  judgment  by  default,  or  a  judg- 
ment by  default  after  leave  to  withdraw  the  defendant's 
pleas ;  and  yet,  in  a  case  so  situated,  in  Peacock  v.  Har- 
ris, the  Court  of  King's  Bench  refused  to  allow  the 
costs  of  the  former  trial  which  had  failed  of  effect,  and  a 
verdict  for  the  plaintiff  had  been  set  aside  for  mbdirection 
of  the  judge. 

This  decision,  therefore,  must  be  justly  considered  as 
having  greatly  shaken  the  authority  of  Jackson  v.  HaUam, 

(a)  3  T.  R.  507.  (^)  6  T.  R.  71.  (c)  lb.  144, 
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1839.        and  the  cases  founded  on  that  decision.     One  of  these 
JoLUFTB      ^*®  ^^**  ^^  Sweeting  ▼.  HaUe,  which  bears  the  closest 
V.  resemblance  to  the  present*     The  verdict  was  for  the 

defendant,  leave  given  to  move  to  enter  it  for  the  plaintiff, 
and  a  rule  for  a  new  trial.  The  plaintiff  having  afterwards 
discontinued,  was  held  liable  to  the  costs  of  the  former 
trial,  expressly  on  the  authority  o(  Jackson  v.  HaUam. 

Before  this  last  case  another  had  occurred,  which  ought 
pot  to  be  overlooked.  In  Gray  v.  Cox^  the  plaintiff 
had  a  verdict,  a  new  trial  ordered,  nothing  said  about 
costs,  and  then  there  was  a  discontinuance.  The  Court 
said  it  was  a  rule  that  a  party  should  never  have  the  costs 
of  a  trial  in  which  he  had  been  defeated.  That  reasoning 
4oe8  not  apply  to  this  case.  But  they  also  said,  that  if 
the  defendant  had  succeeded  on  the  second,  he  would  not 
)iave  had  the  costs  of  the  former  trial,  and  that  it  was 
fliffipult  to  find  a  reason  why  the  defendant  should  be  in  a 
better  situation,  because  the  plaintiff  did  not  choose  to 
have  the  cause  tried  a  second  time,  an  observation  which 
certainly  has  a  very  important  bearing  upon  the  present  case. 

The  case  of  Rpbertson  v.  LiddeU  (a),  is  indeed  a  case  in 
which  the  plaintiff,  who  had  failed  on  the  first  and 
sucpeeded  on  the  second  trial,  was  nevertheless  held 
entitled  to  th^  costs  qf  bpth  ;  but  that  was  entirely  on  the 
ground  that  the  agreement  of  the  parties  had  placed  them 
on  the  same  footing  as  if  a  special  case  had  been  reserved 
on  the  first  trial. 

The  last  decision  on  this  subject  is  that  of  De  Rutzen  v. 
Lloyd^  in  which  there  was  a  verdict  for  the  plaintiff,  a 
rule  for  a  new  trial  for  misdirection,  which  was  not  drawn 
up  by  the  defendant,  but  having  been  drawn  up  and  served 
by  the  plaintiff,  the  defendant  disclaimed  the  privilege  of 
a  new  trial,  and  the  Court,  though  not  without  much 
hesitation  and  doubt  on  the  part  of  some  of  its  members, 
allowed  the  plamtiff  the  costs  of  the  first  trial,  expressly 

• 

(a)  10  East^  416. 
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on  the  ground  that  the  defendant  had  abandoned  the  rule        1^39. 
for  a  new  trial,  and  was  in  the  same  situation  as  if  there      joLum 
had  been  no  rule  at  all.    The  former  verdict  therefore       „  ^' 
stood,  and  the  only  mode  by  which  the  plaintiff  could 
recover  the  fruits  of  his  action,  was  by  a  judgment  founded 
on  that  verdict,  which  would,  of  course,  include  the  costs 
of  obtaining  it.    It  by  no  means  follows  that  the  Court 
would  have  been  of  the  opinion  that  these  costs  were 
recoverable,  if,  after  drawing  up  and  serving  the  rule,  the 
defendant  had  obtained  an  order  to  strike  out  his  pleas 
and  had  suffered  judgment;  indeed  the  very  recent  case 
of  Peacock  v.  Harris  shews  they  would  not. 

Before  this  case,  another  had  occurred  in  this  Court, 
which  is  against  the  claim  for  the  former  costs.  The  case 
is  that  of  Porter  v.  Cooper  (a),  in  which  a  writ  of  inquiry 
was  set  aside  for  a  mistake  of  the  under  sheriff,  and  the 
defendant  having  then  paid  the  debt,  the  Court  decided 
that  he  was  not  bound  to  pay  the  costs  of  the  former  trial  > 
and  Lord  Abinger  said  that  the  plaintiff  was  not  in  a  worse 
situation  than  if  he  had  gone  down  to  a  second  trial,  and 
recovered  the  same  amount  of  damages. 

In  thb  state  of  the  authorities,  we  think  we  are  not 
bound  by  that  of  Sweeting  v.  Halse;  and  we  decide 
against  the  application  in  this  case,  on  the  ground  that 
neither  party  was  entitled  to  the  costs  of  the  first  abortive 
trial  in  the  first  instance,  and  that  the  plaintiff,  by  dis- 
continuing, has  not  made  himself  so.  This  step,  we  think, 
he  ought  to  be  permitted  to  take,  by  which  he  may  save 
the  defendant  the  trouble  and  extra  costs  of  a  new  trial  by 
proviso ;  and  yet  places  him  just  in  the  same  situation  as 
if  the  trial  had  been  had,  as  to  the  prior  costs :  and 
therefore  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  2  C.  M.  &  R.  232. 
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Palmer  v.  The  Grand  Junction  Railway  Company. 

{Siitings  in  Banco  after  HUary  Term,  1839.) 

Thedeclantion  t^ASE. — ^The  declaration  stated  that  the  defendants, 
J^^J^'^*^    before  and  at  the  tune  of  the  committing  of  the  grievances 


itiieowDen  bv  the  defendants  therein  after  mentioned,  were  the  owners 

of  a  certun 

nilway,  and  of  and  proprietors  of  a  certain  railway,  to  wit,  &c.  &c.,  and 
and carrngM*'  ^^  Certain  engines  and  carriages,  used  by  them  for  the 
uicoof MM^  carriage  and  conveyance  therein,  and  thereon,  of   pas- 


gen,  cattle,  sengers,  cattle,  goods  and  chattels,  in,  upon,  and  along, 

£uti^  piun-  the  said  railway,  from  a  certain  place,  to  wit,  Liverpool, 

d^u^to  the  ^  ^  certain  other  place,  to  wit,  Birmingham,  for  hire  and 

defendants,  rewards  to  them,  the  defendants,  in  that  behalf,  and  beincc 

certain  hones,  . 

to  be  safely  and  such  Owners  and  proprietors,  the  plaintiff  heretofore,  to 

and  conmed  ^^^  ^**  caused  to  be  delivered  to  the  defendants,  divers, 

nflSa  "rom  ^^  ^**  °'"®  howos  of  the  plaintiff,  to  wit,  of  the  value  of 

Liverpool  to  500/.,  to  be  safejy  and  securely  carried  and  conveyed  by 

and  then  to  be  tbc  defendants,  in  and  upon  the  carriages,  on,  and  by  the 

pfaintiff.  ^  ^^  railway,  from  Liverpool  aforesaid,  to   Birmingham 

Brioe&,--that  aforesaid,  and  there  to  be  safely  and  securely  delivered 

the  defendants  i        .         • 

took  so  little  for  the  plaintiff,    for  pertain    reasonfible   reward  to  the 

carr^ne^nd  defendants,  in  that  behalf,  and  thereupon  it  became,  and 

ho^o?^^  was  the  duty  of  the  defendants  safely  and  securely,  to 

plaintiff,  that  carry,  and  convey,  and  deliver,  for  the  plaintiff,  at  Bir- 

the  carriseea 

containing        mingham,  the  said  horses  of  the  plaintiff:  Breach,  that  the 
thro^off  the    defendants,  not  regarding  their  duty  in  that  behalf,  did  not 

railway  and 
down  an  em- 
bankment, and  one  of  the  horses  was  killed,  and  the  residae  greaUy  injured,  &c.  The  comfMiny 
was  incorporated  by  act  of  Parliament,  for  the  purpose  of  maung  a  railroad,  and  the  act  contained 
a  clause,  enabling  them  to  carry  passengere,  cattle,  goods,  (8cc.,  if  they  should  think  fit.  There 
was  also  a  clause  requiring  14  ckiyii'  notice  of  action,  for  "  any  thing  done,  or  omitted  to  be  done," 
in  pursuance  of  the  act.  It  appeared  that  th|)  horses  inqnestmn  were  delivered  tp  the  defendants 
to  oe  carried  on  the  railroad,  nom  Liverpool  to  Birmingham,  and  that  whilst  the  train  was  pro- 


ceeding  at  its  usual  rate,  it  was  thrown  off  the  rail,  in  conseauence  of  coming  in  contact  with  a 

aycd  from  an  adjoining  field,  and  had 
appeared  that  the  fence  which  separated  the  field  from  the  railroad,  ¥ras  removed  by  some 


O m  — — — » \  — ■ — O 

horse  which  had  strayed  from  an  adjoining  field,  and  had  laid  down  on  the  railroad.    It 


labourers  of  the  company : — Held,  1st.  That  the  defendants  havin?  elected  to  become  carriers, 
the  carriage  of  the  horses  was  an  act  done  by  them  in  pursuance  of  their  duty  as  common  carriers, 
and  not  by  virtue  of  the  act  of  Parliament,  and  therefore  no  notice  of  action  was  necessary.  2d. 
That  any  objection  to  the  declaration  should  have  been  takep  at  the  trial,  in  which  case  it  might 
have  been  amended. 


Railway  Co. 
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use  due  or  proper  care  in  and  about  the  carriage  and        1839. 
conveyance  of  the  horses  of  the  plaintiff  from  Liverpool       p2um 
to  Birminghanii  but  took  so  little,  and  such  bad  care,  in  «. 

and  about  the  carrying  and  conveying  the  horses  of  the  _  Junctioh 
plaintiff,  and  in  conductingi  managing,  and  directing  their 
the  defendants,  carriages,  in  and  upon,  and  along  the  said 
railway,  that  the  carriages  which  contained  the  said  horses 
of  the  plaintiff,  were  then  thrown,  and  cast,  with  great 
force  and  violence,  off  and  from  the  said  railway,  and  over 
and  down  a  certain  embankment  and  bank,  down  to  and 
upon  the  ground,  and  there  were  crushed  and  broken  to 
pieces,  and  thereby  one  of  the  horses  was  killed,  and  the 
residue  of  the  horses  were  greatly  bruised,  lacerated,  cut, 
strained  and  injured,  and  deteriorated  in  value,  and  became 
wholly  useless  to  the  plaintiff,  whereby  he  was  deprived 
of  the  gains  and  profits,  which  he  would  have  acquired, 
&c.,  to  his  damage,  &c. 

Pleas,  1st.  Not  guilty :  2nd\y.  That  the  defendants  did 
not  receive  from  the  plaintiff  the  horses,  or  any  of  them, 
to  be  safely  and  securely  carried  and  conveyed  by  the 
defendants,  in  and  upon  the  said  carriages,  on  and  by  the 
said  railway  from  Liverpool  to  Birmingham,  and  there  to 
be  safely  and  securely  delivered  for  the  plaintiff,  in  manner 
and  form  as  the  plaintiff  hath,  in  that  behalf,  alleged. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  summer 
assizes,  for  the  county  of  Warwick,  it  appeared  that  the 
plaintiff  was  a  horse  dealer  at  Northampton,  and  upon  the 
13th  of  February,  having  some  horses  at  Liverpool,  he 
applied  at  the  booking-office  of  the  defendants  there,  who 
were  the  owners  and  proprietors  of  the  Grand  Junction 
Railway,  incorporated  by  the  3  Wm.  4,  c.  34,  (local  and 
personal)  to  have  some  horses  carried  by  their  railway  to 
Birmingham.  Nine  horses  were  accordingly  booked,  to 
go  by  a  train  from  Liverpool,  at  half-past  four  in  the 
afternoon,  at  which  time  they  left,  with  the  plaintiff's  son 
in  attendance  upon  them,  the  horses  having  been  placed 
in  three  horse  boxes,  being  a  kind  of  caravan  constructed 
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1839.  for  the  purpose,  on  four  wheels,  and  adapted  to  the  rail- 
Palmsb  ^^y»  The  train  proceeded  safely  until  within  a  few  miles 
of  Birmingham,  when,  as  it  was  proceeding  at  about 


V, 
G&AND 


Junction      the  usual  rate,  the  engine  was  suddenly  thrown  off  the 

IUU.WAY  Co.  „       .  T  .  .  .11 

rails,  in  consequence  of  coming  in  contact  with  a  horse, 
which  had  strayed  from  an  adjoining  field,  and  laid  down 
upon  the  railway.  The  engine,  tender,  and  the  three  horse 
boxes,  were  thrown  off  the  rails,  and  running  down  the 
embankment  into  the  adjoining  field,  were  instantly  over- 
turned ;  one  of  the  horses  was  killed  upon  the  spot,  and 
the  rest  more  or  less  injured.  It  appeared  that  some 
labourers  in  the  employ  of  the  Company  had  been  working 
at  a  culvert,  or  drain,  and  had  taken  down  some  part  of  the 
fence  which  separated  the  field  from  which  the  horse  had 
strayed  into  the  railroad,  and  it  was  contended  that  they 
had  omitted  to  make  good  the  fence  when  they  discon- 
tinued working.  There  was  contradictory  evidence  as 
to  whether  the  following  ticket  had  been  delivered  at  the 
time  the  horses  were  booked  in  Liverpool. 

"  Ticket  for  horses  and  carriages,** 
From  Liverpool  to  Birmingham — 4^  o*clock  train.** 
February  18th,  1838.**— Palmer. 

'*  9  horses  to  Birmingham — carriage  to — 2l0s, — paid, 

"  E.  C.** 

"  Thb  ticket  is  issued  subject  to  the  owners*  under- 
taking all  risks  of  conveyance  whatsoever,  as  the  Com- 
pany will  not  be  responsible  for  any  injury  or  damage 
(however  caused)  occurring  to  horses  or  carriages  travel- 
ling on  the  Grand  Junction  Line.** 

The  plaintiff,  in  an  early  part  of  his  case,  tendered 
evidence  to  shew,  that  the  fences  of  the  field  in  which  was 
kept  the  horse  which  had  occasioned  the  accident,  were 
in  an  insufficient  state.  This  evidence  was  objected  to 
on  the  ground  of  the  form  of  the  declaration,  but  admitted 
upon  a  reservation  of  the  point,  as  the  defendants  con« 
tended.  However,  it  did  not  appear  by  the  report  of  the 
learned  judge,  that  at  the  close  of  the  plaintiff's  case  any 
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further  objection  was  made  that  the  evidence  did  not  sup-        1839. 
port  the  declaration,  or  that  any  leave  had  been  given  to       p^J^jja 
move  for  a  nonsuit  upon  this  ground.    The  defendants  for-  «» 

ther  contended  that  by  the  214th  section  of  the  act,  Junchon 
they  were  entitled  to  notice  of  action.  The  learned  ^^^ 
judge  overruled  this  objection,  but  gave  leave  to  move  to 
enter  a  nonsuit  on  this  point.  Two  questions  of  fact  were 
left  to  the  jury.  1st.  Whether  the  accident  was  occasioned 
by  gross  negligence  of  the  defendants.  And  Sndly, 
Whether  the  above  ticket  by  which  the  Company  sought 
to  limit  their  responsibilty,  ever  came  into  the  posses- 
sion of  the  plaintifiTs  son,  or  any  other  person  acting 
for  the  plaintiff.  The  jury  found  gross  negligence  in 
the  defendants,  and  that  no  ticket  had  been  given,  and 
returned  a  verdict  for  the  plaintiff,  with  150/.  damages. 

M.  D,  Hill,  in  Michaelmas  Term,  18S8,  obtained  a  rule 
for  a  nonsuit.  First,  on  the  ground  that  the  declaration 
being  against  the  defendants  as  carriers,  it  was  not  sup- 
ported by  evidence,  which  fixed  them  with  negligence  in 
the  non-repair  offences  in  their  characters  of  railway  pro- 
prietors ;  and,  secondly,  on  the  ground  that  fourteen  days 
notice,  in  writing,  had  not  been  given  to  the  defendants 
before  bringing  this  action  ;  and  he  also  moved  for  a  new 
trial,  on  the  ground  of  mis-direction  by  the  learned  judge, 
in  telling  the  jury  to  consider  whether  the  ticket  ever  came 
into  the  possession  of  the  plaintiff's  son,  instead  of  leaving 
to  them  the  question  whether  it  was  not  read  over  to  them, 
or  its  contents  communicated  to  them* 

Humfrey  and  Waddington  shewed  cause.  —  First, 
There  was  conflicting  evidence  as  to  the  delivery  of  the 
ticket,  and  the  question  was  fully  left  to  the  jury,  who 
have  found  for  the  plaintiff.  Secondly,  it  is  objected 
that  the  evidence  which  shewed  negligence  on  the  part  of 
the  Company,  as  railway  proprietors,  in  not  keeping  up  the 
fences,  does  not  support  the  allegations  in  the  declaration, 
which  charged  them  with  negligence  as  carriers  in  pQt 
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safely  carrying  and  delivering  the  horses.  No  leave  was 
reserved  to  enter  a  nonsuit  upon  that  ground,  and  if  that 
objection  had  been  taken  at  the  trial,  an  amendment 
would  have  been  allowed.  But  it  is  further  objected, 
that  the  Company  were  entitled  to  notice  of  action,  under 
the  S  &  4  Wm.  4,  c.  S4,  s.  214.  (a)  Upon  that  point  it  is 
necessary  to  see  what  the  pleadings  are,  and  what  issues 
are  raised  upon  them.  The  declaration  charges  a  breach  of 
duty  as  common  carriers,  and  the  averment  that  the  Com- 
pany were  railroad  proprietors  is  quite  immaterial.  The 
second  plea  denies  that  tlie  Company  received  the  horses 
upon  an  undertaking,  safely  and  securely  to  carry  them  to, 
and  deliver  them  at,  Birmingham,  from  which  it  is  evident 
the  defendants  intended  to  set  up  a  special  contract,  limit- 
ing their  liability,  and  therefore  the  plaintiff  gave  evidence 
of  gross  negligence,  which  would  render  them  liable,  not- 
withstanding they  limited  their  responsibility.  [Parke,  B. 
Suppose  the  goods  fell  on  the  road  and  were  damaged, 
but  afterwards  delivered,  would  the  Company  be  liable  in 
that  case  ?    They  would  not  be  liable  in  the  case  of  a  pas- 


{a)  Section  214  enacts  "  That 
no  action,  suit,  or  information, 
nor  anj  other  proceeding,  of  what 
nature  soever,  shall  be  brought, 
commenced,  or  prosecuted  against 
anj  person  for  any  thing  done  or 
omitted  to  be  done,  in  pursuance  of 
iku  act,  or  in  the  execution  qf  the 
powers,  or  authorities,  or  any  qf 
the  orders  made,  given,  or  directed 
in,  by,  or  under  this  act,  unless 
fourteen  day^  precious  notice,  in 
writing,  shall  begioen,  by  the  party, 
or  parties,  intending  to  commence, 
and  prosecute  such  action,  4'C.>  to 
the  intended  defendant  or  defend- 
ants ;  nor  unless  such  action.  Sec, 
shall  be  brought  or  commenced 
within  three  calendar  months 
next  after  the  fact  committed,  (or 
in  case  there  shall  be  a  continu- 
ation   ef   damage,   then  within 


three  calandar  months  next  after 
the  doing  or  committing  such 
damage  shall  have  ceased),  nor 
unless  such  action,  &c.^shall  be 
laid  and  brought  in  the  county  or 
place  where  the  matter  in  dispute, 
or  cause  of  action  shall  arise; 
and  the  defendant  or  defendants 
in  such  action,  &c.,  may  plead  the 
general  issue,  and  give  this  act 
and  the  special  matter  in  evidence, 
at  any  trial  to  be  had  thereupon, 
and  that  the  acts  were  done,  or 
omitted  to  be  done,  m  pursuance  qf 
or  by  the  authority  qfthis  act ;  and 
if  it  shall  so  appear,  or  if  it  shall 
appear  that  such  action,  &c.,  hath 
been  brought  otherwise  than  as 
hereinbefore  directed,  then  and  in 
every  such  case  the  jury  shall 
find  for  the  defendant  or  defend- 
ants." 
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sengeri  supposing  the  carriage  to  be  safe  and  good,  and 
properly  conducted.]  A  carrier  of  goods  is  liable  for  all 
losses,  2  Stark.  202 ;  but  it  is  different  with  respect  to  pas- 
sengers, who  have  a  control  over  themselves.  The  act  of 
Parliament  contains  no  provision  which  limits  the  defend- 
ants* liabilityi  as  carriers,  it  merely  enables  them  to  carry 
if  they  shall  think  proper,  (a)  Then  their  liability  remains 
as  at  common  law.  If  the  negligence  consists  in  not  keep« 
ing  the  fences  repaired,  that  is  a  duty  imposed  upon  the 
Company  at  common  law,  and  not  by  virtue  of  the  act  of 
Parliament.  [Alderson,  B. — What  common  law  liability 
is  there  to  put  up  fences  ?  With  respect  to  persons  whose 
land  adjoins  the  railway,  there  may  be  an  obligation  to 
keep  up  fences  to  prevent  cattle  from  straying,  but  there  is 
no  such  liability,  as  between  the  Company  and  the  people 
who  travel  in  the  carriages.]  The  Company  are  bound  to 
prevent  any  injury  arising  to  any  person  from  cattle  stray- 
ing from  the  adjoining  lands.  In  Pamaby  v.  The  Lan- 
caster Canal  Company  (6)  certain  persons  were  created  a 
company  by  act  of  Parliament,  for  the  purpose  of  making 
and  maintaining  a  navigable  canal,  passable  for  boats;  and 
it  was  provided,  that  in  case  of  a  boat  being  sunk  in  the 
canal,  and  not  being  weighed  up  by  the  owner  within 
twenty-^four  hours,  it  should  f>e  lawful  for  the  Company  to 
weigh  it  up,  and  to  detain  it  until  after  payment  of  the 
expenses  thereby  incurred ;  and  it  was  held  that  these 
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(a)  Section  156  enacts, "  That  it 
siaUbelawftdfor  the  said  Company, 
and  they  are  hereby  authorized 
(if  they  shall  think  proper,  to  use, 
and  employ  locomotive  and  other 
engines,  or  other  moving  power, 
and  in  carriages  and  waggons 
drawn  or  propelled  thereby),  to 
carry  or  convey,  upon  the  said  rail- 
way, all  such  passengers,  cattle, 
goods,  wares,  and  merchandize, 
articles,  matters,  and  things,  as 
shall  be  offered  to  them  for  that 
purpose,  and  to  make  such  rea- 


sonable charges  for  such  carriage 
and  conveyance,  as  they  may 
from  time  to  time  determine  upon, 
in  addition  to  the  several  tonnages 
and  tolls  hereinbefore  authorized^ 
to  be  charged,  and  received ;  pro- 
vided that  neither  the  said  Com- 
pany, nor  any  other  person  or 
persons,  using  the  said  railway  as 
carriers,  shall  ask,  demand,  or  be 
entitled  to  take  (both  for  toll  and 
carriage),  any  greater  sums  than 
the  following ;  (that  is  to  say,)  &c; 
(fi)  3  Nev.  &  Per.  523, 
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words  were  imperative  upon  the  Company  to  weigh  up  a 
sunken  vessel  after  the  expiration  of  four  and  twenty 
hours^  and  that  they  were  liable  in  case  for  an  injury 
caused  in  consequence  of  the  vessel  not  being  weighed  up. 
Soi  here  the  legislature  having  enabled  the  Company  to 
make  a  railroadi  there  is  a  duty  imposed  upon  them  to 
keep  the  road  clear.  In  neither  point  of  view  is  this  '^  an 
act  done^  or  omitted  to  be  done**  in  pursuance  of  the 
statute*  The  **  acts  done**  within  the  meaning  of  the  214th 
section  are  acts  which  are  necessary  for  the  formation  of 
the  railroad ;  the  '*  acts  omitted  to  be  done**  are  duties  im- 
posed upon  the  Company  by  the  legislature,  such  as  erect- 
ing bridges  of  suflScient  height  over  public  highways, 
fencing  off  the  railroad  from  adjoining  lands,  where  the 
owners  shall  require  them.  The  true  definition  is  given 
by  Baylefff  J.,  in  Smith  v.  Shaw  (a),  who  says,  **  according 
to  the  decisions  upon  similar  words,  a  thing  is  to  be  under- 
stood as  done  in  pursuance  of  the  act,  when  the  person 
who  does  it  is  acting  honestly  and  bona  fide,  either  under 
the  powers  which  the  act  goes  on  in  discharge  of  the 
duties  which  it  imposes.**  The  primary  object  of  the  act 
was  to  enable  the  company  to  form  a  railroad,  not  to  be 
common  carriers.  The  154th  section  (6)  allows  the  Com- 
pany, as  proprietors,  to  demand  and  receive  certain  rates 
and  tolls  in  respect  of  all  goods  conveyed  on  the  railroad. 
And  the  155th  section  (e)  empowers  them  to  receive  tolls 
in  respect  of  all  passengers  conveyed  in  carriages  put  upon 
the  railway,  and  used  for  that  purpose  by  other  persons. 


(a)  10  B.  &  C.  284. 

(jb)  Section  154  enacts.  "  That 
it  shall  be  lawful  for  the  Com- 
pany to  demand,  receive,  and  re- 
cover to  and  for  the  use  and  bene- 
fit of  the  said  Company,  for  the 
tonnage  of  all  articles,  matters, 
and  things,  which  shall  be  carried 
or  conveyed  upon  or  along  the 
aaid  railway,  or  any  part  thereof, 
any  rates  or  tolls  not  exceeding 
the  following;  (that  is  to  say),  &c 


(c)  Section  165  enacts, "  That  it 
shall  be  lawful  for  the  said  Com- 
pany to  demand,  receive,  and 
recover,  to  and  for  the  use  and 
benefit  of  the  said  Company,  for 
and  in  respect  of  passengers, 
beasts,  cattle,  and  animals,  con- 
veyed in  carriages  upon  the  said 
railway,  any  tolls  not  exceeding 
the  following;  (that  is  to  say), 
&c/' 
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By  the  156th  section  (a)  the  Company  are  permitted  to  be-        1839. 
come  carriers  themselves,  if  they  think  fit,  and  when  they       Pauieb 
have  elected  so  to  do,  they  become  subject  to  all  the  duties  ^' 

imposed  upon  carriers  at  common  law.  Upon  the  ques«  Juncti  >n 
tion  repecting  notice  of  action  the  following  cases  were 
cited  :  Fletcher  v.  Greenwood  {b) ;  Wallace  ▼•  Smith  (c)  / 
Settickv.  Smith  {d);  Gabyy.  The  Wiltshire  and  Berkshire^ 
Canal  Company  {e) ;  Umphelby  v.  McLean  {/);  Cookv^ 
Leonard  (g) ;  Edge  v.  Parker  (A) ;  Carruthers  v.  Payne  (t) ; 
Waterhouse  v.  Keen  (A) ;  Cook  v.  Clark  (I) ;  Butler  ▼• 
Ford  (m) ;  Cane  v.  Chapman  (it)  ,*   Wedge  v.  Berkeley  (o). 

M.  D.  Hill  and  Daniel,  contra. — ^The  learned  judge 
misdirected  the  jury  upon  the  evidence  as  regarded  the 
ticket  The  witnesses  for  the  plaintiff  denied  having  had 
any  ticket ;  but  they  were  expressly  contradicted  by  the 
servants  of  the  Company,  who  collected  the  tickets  just 
before  the  train  left ;  one  of  whom  swore  distinctly  that 
he  received  the  ticket,  which  be  produced,  from  the  son 
of  the  plaintiff.  It  therefore  was  not  enough  to  ask  the 
jury  merely  whether  a  ticket  was  received  or  not,  but  the 
question  should  have  been  whether  it  was  not  read  over 
and  explained.  That  was  a  very  material  question  uponf 
the  acceptance  or  not  of  the  special  contract  contained  in 
it«  But,  secondly^  the  real  cause  of  complaint  against  the 
Company  being  a  defect  of  fences,  in  consequence  of  which 
this  accident  occurred,  that  neglect  was  an  act  '*  omitted 
to  be  done''  in  pursuance  of  the  act,  and  notice  of  actioii^ 
was  therefore  necessary.  By  section  180  (p),  the  Company^ 

(a)  Ante»  p.  237.  (t)  6  Bing.  270 ;  2  Moo.  &  F. 

(5)  Ante,  Vol.  4,  p.   166;    1  420. 

Gale,  34.  (k)  4B.&C.200;6D.&R.25/. 

(c)  5  £a8t,  115.  (/)  10  Bing.  19;  3  Moo.  &  Scv 

id)  11  Moore,  459.  371. 

(e)  3  M.  &  S.  580.  (m)  1  C.  &  M.  662. 

(/)  1 B.  &  Aid.  42.  («)  5  A.  &  E.  647 ;  1  Nev.  &  P^ 

(ff)  6  B.  &  C.  351 ;  9  D.  &  Ry.  104. 

339.  (o)  6  A.  &  E.  663 ;  1  Nev.  &  P. 

(k)  8  B.  &  C.  697  ;  3  Man.  &  665. 

Ay.  365.  (p)  Section  180  enacts  "Tliaf 
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at  their  own  expensci  are  forthwith  to  make  and  erect 
convenient  gates  and  fences.  And  by  section  182(a),  they 
are  required,  at  their  own  expensCi  after  any  land  shall 
have  been  taken  for  the  use  of  the  railway,  to  separate  the 
same  from  the  lands  adjoining  to  such  railway,  with  good 
and  suflScient  posts,  &c.  or  other  fences,  in  case  the  owners 
of  such  lands  adjoining  shall  desire  the  same  to  be  so 
fenced  off,  &c.  This  then  is  no  common  law  duty  to  make 
these  fences,  but  they  are  made  in  consequence  of  this 
statutory  provision,  and  the  fences  being  found  there,  it 
will  be  presumed  they  were  made  at  the  request  of  the 


the  said  company  shall,  at  their 
own  expense,  so  soon  at  the  said 
railway  shall  have  been  laid  out 
and  formed,  forthwith  make  and 
enet,  and  from  time  to  time  main- 
tain, inch  and  so  many  conveni- 
ent gates  in,  upon,  or  adjoining 
the  said  railway,  and  snch  and  so 
many  bridges,  arches,  hollows, 
Adverts,  fences,  ditches,  drains 
and  passages,  over,  under,  or  by 
the  side  of,  or  leading  to,  or  from, 
the  said  railway,  of  such  dimen- 
sions, and  in  such  manner,  as  two 
or  more  justices  of  the  peace  for 
the  said  counties  of  Lancaster, 
Chester,  Stafford,  or  Warwick, 
within  their  respective  jurisdic- 
tions, shall,  upon  the  application 
of  the  owner,  lessee,  or  tenant 
of  any  lands,  mines,  or  minerals, 
judge  necessary  and  appoint,  (in 
case  there  shall  be  any  dispute 
about  the  same), /or  the  uee  qfthe 
owners  and  oceupiere  qf  the  res- 
peetioe  landg,  mines,  and  minerals, 
through  or  over  which  such  rail- 
way shall  be  made,  and  for  the 
commodious  use  and  occupation 
of  their  lands,  &c.,  on  either  side 
of  the  said  railway,  or  for  protec- 
ting the  said  lands,  &e.,  from 
trespass,  or  the  cattle,  or  other 


property  of  the  owners,  or  occu- 
piers thereof,  from  straying,  or 
escaping  thereout,  by  reason  of 
such  railway,  or  any  matter,  or 
thing,  to  be  done  in  pursiumce  of 
this  act ;  and  all  such  gates,  &c., 
shall  from  time  to  time,  and  at  all 
times  thereafter  be  maintained  in 
sufficient  repair  and  condition  by 
the  said  company ;  &c. 

(a)  Section  182  enacts,  '"That 
the  said  company  shall,  and  they 
are  hereby  required,  at  their  own 
expense,  after  any  land  shall  have 
been  taken  for  the  use  of  the  said 
railway  and  other  works,  to  se- 
parate the  same,  and  to  keep  the 
same  constantly  separated  from 
the  lands  adjoining  to  such  rail- 
way and  other  works,  with  good 
and  sufficient  pools,  rails,  hedges, 
ditches,  mounds,  or  other  fences,  in 
case  the  owners  of  snch  lands,  ad- 
joining to  snch  railway,  and  other 
works,  or  any  of  them  respectively, 
shall  at  any  time  desire  the  same  to 
be  so  fenced  off,  or  in  case  the  said 
company  shall  think  proper,  so  to 
fence  off  the  same, — (instead  of 
erecting  gates  across  the  8ame,)and 
shall  make,  and  maintain,  all  ne- 
cessary gates  and  stiles  in  all  such 
fences  to  be  made  as  aforesaid.'' 


AFTER  HILARY  TERM|  2  VICT.  S41 

owners,  under  this  latter  section,  which  is  imperative.    Or       1839. 
even  if  the  Company  have  elected  to  put  them  up,  they     ^^T^CTr' 
are  bound  to  continue  them  under  the  act.    This  clause,  «• 

requiring  notice,  is  by  no  means  of  modem  introduction.  Junction 
but  is  to  be  found  in  every  similar  act,  for  the  wholesome  ^^^^^^^  ^^ 
purpose  of  giving  the  party  complained  against  an  oppor- 
tunity of  tendering  amends ;  and  where  a  **  tender  of  suf- 
ficient amends  has  been  made  by  or  on  behalf  of  any  per- 
son committing  any  irregularity,  trespass  or  wrongful  pro- 
ceeding,** the  plaintiff  is  prevented  from  recovering  by  the 
215th  section.  If  this  is  a  case  in  which  amends  are  to  be 
made,  notice  is  clearly  necessary.  Sellick  v.  Smith  was 
decided  after  much  consideration,  though  the  defendant 
need  not  go  the  length  of  that  decision.  In  this  case  it  is 
necessary  to  see  for  what  purpose  the  Company  is  formed, 
and  what  are  their  powers  under  the  act.  The  act  enables 
ihem  to  construct  and  maintain  a  railroad ;  and  if  there 
was  no  provision  enabling  them  to  carry,  it  would  be  ille- 
gal for  them  to  do  so.  The  clauses  enabling  them  to  make 
the  railway,  and  those  allowing  them  the  option  of  becom- 
ing carriers,  are  quite  distinct.  They  can  only  carry  by 
virtue  of  the  act,  and  therefore,  in  this  view  of  the  case, 
notice  would  be  equally  necessary.  In  Blakemore  v.  The 
Glamorganshire  Canal  Navigation  (a)  Lord  Eldon  states, 
**  that  he  looks  upon  all  these  acts  of  Parliament  as  con- 
tracts, which  have  become  extremely  numerous,  and  from 
their  number  and  operation  much  affect  individuals ;  and 
that  they  who  came  for  them  to  Parliament  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the 
legislature  empowers  and  compels  them  to  do,  and  that  they 
shall  do  nothing  else.**  Lee  v.  The  Aire  and  Calder 
Navigation  (b)  is  also  an  authority  that  these  acts  must  be 
construed  strictly. 

In  Smith  v.  Shaw  and  other  cases  that  have  been  cited, 
the  words  "  omitted  to  be  done,*'  which  appear  in  the 

id)  1  Mylne  &  Keene,  154.  (b)  2  M.&  W.  824. 
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1839.        214th  section,  are  not  to  be  found.    [Alderson^  B. — No 
Palmer       doubt  those  words  are  very  large;  indeed  there  is  not  so 
9*  much  difficulty  with  regard  to  things  which  are  to  be 

Junction  done ;  but  with  regard  to  "  omissions,'*  that  word  may  mean 
things  omitted  to  be  done  in  pursuance  of  a  bon&  fide 
intention  to  do  what  the  act  requires ;  words  of  permission 
are  words  of  obligation,  where  an  act  is  for  the  public 
good.]  The  other  cases  cited  do  not  controvert  the 
proposition,  that  where  amends  are  to  be  made  the 
principle  of  notice  applies.  Lastly,  the  evidence  did  not 
support  the  declaration  in  this  form.  The  point  reserved 
included  a  permission  to  enter  a  nonsuit,  if  the  Court  should 
think  that  the  plaintiff  had  not  made  out  a  case  upon  this 
declaration,  as  it  required  no  leave  to  move  upon  the 
improper  reception  of  evidence :  This  is  not  the  common 
form  of  declaring  against  carriers.  It  is  an  action  against 
the  Company  as  proprietors,  carrying  on  their  own  railway ; 
but  the  negligence  is  confined  to  the  conduct  of  the 
carriages.  If  the  negligence  proved  is  of  any  other  kind 
the  plaintiff  cannot  recover,  Mayor  v.  Humphries  (a). 
[Parke,  B. — If  this  objection  had  been  taken  at  the  close 
of  the  plaintiff's  case,  the  declaration  would  have  been 
amended,  the  only  objection  made  was  to  the  reception  of 
evidence,  and  not  to  the  form  of  the  declaration.]  If  the 
objection  had  been  made  it  is  very  difficult  to  say  whether 
any  amendment  would  have  made  the  declaration  good. 
It  is  framed  witii  very  great  care,  and  has  avoided  charging 
the  defendants  as  common  carriers,  as  serious  doubts  have 
arisen  whether  all  the  common  liabilities  of  carriers  will 
attach  to  companies  carrying  in  this  extensive  way.  It 
has  been  asked  whether  the  Company  would  be  liable  for 
mere  damage  or  injury  to  goods  which  were  safely  de- 
livered ;  and  it  has  been  stated  that  the  only  ground  on 
which  the  distinction  rests,  with  regard  to  carriers  not 
carrying  passengers  safely,   is,  that  passengers  are  con- 

(a)  1  C.&P.251. 


Railwat  OOi 
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HMton  diemBelves.     But  it  may  be  well  doubted   if       1839. 
die  moie  probable  leason  is  not  that  the  passenger  is  able      p^umi 
to  get  into  danger  himself.    AchOd  is  notabletooontraet  v. 

tat  itself,  but  the  immunity  from  safe  carriage  extends  to  Juvcnow 
diildieii.  If  the  reason  be,  that  the  person  or  animalmay 
Itself  get  into  danger,  that  would  go  to  exempt  companies 
eanying  animalg,  &c«  in  thisextenstre  way  from  the  common 
fialnHties.  [Parker  B.— Is  a  carrier  liable  for  an  accident 
to  a  horse  which  is  carried  or  conveyed  by  being  tied  at 
die  tail  of  a  waggon!]  If  the  carrier  took  ordinary  carOf 
and  the  horse,  from  being  a  kicker,  or  from  intractability 
(^  its  temper,  met  with  an  accident,  it  b  submitted  the 
carrier  would  not  be  liable.  In  Christie  ▼.  Griggs  (a),  the 
distincdon  between  goods  and  passengers  b  recognised^ 
but  it  is  not  put  upon  the  ground  suggested  by  die  other 
side.  The  old  ground  upon  which  the  carrier's  extended 
fiaUIity  for  goods  is  put,  is  to  prevait  on  his  part  collusicm 
with  thieres. 

Parkx,  B.<-^The  Court  are  of  opinion  that  the  rule 
ought  to  be  discharged.  Upon  die  first  point  we  think 
the  first  question  was  substantially  left  to  the  jury.  The 
second  objection  is,  that  the  learned  judge  was  wrong  in 
ruling  diat  no  notice  of  action  was  requisite  in  this  case* 
Now  that  question  turns  mainly  upon  the  S14th  section 
of  this  act,  and  ako  opens  the  other  question,  namely, 
in  what  character  this  action  is  brought  against  the  de*. 
fendants!  If  the  gravamen  of  the  charge  against  them 
was  negligence,  in  not  duly  fencing  ofi^  the  railway,  dien 
I  think  a  notice  of  action  would  be  requisite,  inasmuch 
as  the  action  would  have  been  brought  for  a  thing  which 
they  ought  to  have  done,  and  which  they  omitted  to  do 
in  pursuance  of  the  act.  But  when  the  matter  is  fully 
examined,  it  appears  that  the  action  is  not  brought  for 
that,  but  against  the  defendants,  as  common  carriers, 

(6)  3  Camp.  81. 
R  S 
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1839.  who  have  received  nine  horses,  upon  an  undertaking  to 

Fauiee  deliver  them  safely  at  the  journey's  end,  hut  have  failed 

V*  so  to  do.     They  were  not  acting  in  pursuance  of  the 

Junction  powers  given  them  by  the  act  of  Parliament;   the  act 

iLWAY    o.  ^^^g  ^^^  direct  them  to  be  common  carriers,  but  only 

enables  them  to  carry  goods  upon  the  railway  if  they 
shall  think  fit     When    they  have  elected  to  become 
carriers,  then,  whatever  they  do  in  the  course  of  that  trade, 
is  done  in  pursuance  of  the  dudes  cast  upon  them  as 
common  carriers,  and  not  by  virtue  of  the  act  of  Parlia- 
ment.   I  therefore  think,  that  upon  the  proper  construe- 
tion  of  the  214th  section,  no  notice  of  action  was  required 
in  this  case.    Another  objection  was,  that  the  real  ground 
of  complaint  against  the  Company  was  substantially  for 
negligence,  in  not  properly  keeping  and  protecting  the 
railroad,  and  that  that  charge  is  not  correctly  described 
in  the  declaration.     I  have  some  doubt  whether   the 
breach  is  such  as  to  let  in  proof  of  non-delivery ;   but 
it  is  a  sound   rule  of  law  to  lay  down,  that  whatever 
objection  there  is  to  the  declaration  should  be  pointedly 
or  formally  taken  at  the  close  of  the  plaintiff's  case ;  and 
then,  if  amendable,  as  the  present  objection  certainly  was, 
the  necessary  alteration  would  be  made.     It  is  clear,  from 
the  notes  of  the  learned  judge,  that  no  objection  was 
made  to  the  declaration ;  and  if  that  had  been  done,  we 
must  assume  that  the  plaintiff  would  have  applied  to 
amend.  I  agree,  as  it  has  been  ably  argued  by  Mr.  Daniel, 
that  if  the  defendants  are  not  liable  as  common  carriers, 
that  no  amendment  would  have  made  the  declaration 
good,  and  the  plaintiff  must  have  been  nonsuited,  unless 
they  could  have  shown  a  duty  to  keep  up  and  repair  the 
fences  generally,  was  cast  upon  the  Company  by  the  act, 
and  that  there  had  been  negligence  on  their  part  in  that 
respect,  in  which  case,  notice  of  action  would  have  been 
necessary.     That  brings  us  to  the  consideration  of  what 
was  the  situation  of  the  defendants  as  common  carriers  ? 
And  with  respect  to  that,  we  must  see  what  is  the  proper 
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Gcmstruction  of  the  156th  section,  for  the  Company  have       1889. 

no  power  to  become  so,  unless  they  are  enabled  by  the 

legislature.    By  that  section  they  may,  if  they  shall  think 

proper,  use  locomotiTe  engines,  and  carry  such  passengers^ 

goods,  and  merchandize,  as  shall  be  offered  to  them  for  ^^°'^^^  ^ 

that  purpose,  making  certain  reasonable  charges  for  the 

tame.    If  then  they  avail  themselves  of  this  permission, 

and  become  carriers,  and  accept  goods  for  that  purpose, 

without  in  any  way  limiting  their  responsibility,  which 

they  have  not  done  in  this  case,  the  question  is,  whether 

the  common  law  duty  is  not  cast  upon  them  as  carriers  t 

I  am  of  opinion  that  it  is ;  and  that  having  received  these 

horses  to  carry  from  Liverpool  to  Birmingham,  and  safely 

deliver  them,  which  they  have  not  done,  that  they  are 

liable,  as  the  accident  which  prevented  it  did  not  arise 

firom  the  act  of  God  or  the  king's  enemies,  which  are  the 

exceptions  in  favour  of  carriers.    On  these  grounds,  I  am 

of  opinion  that  the  rule  must  be  discharged. 

Aldebson  and  Gurnet,  Barons,  concurred. 

Rule  discharged* 
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WUujn  Cemiy 


IN  THE  SECOND  YEAR  OP  THE  REIGN  OP  VICTORIA. 


1839. 


Where  iasue  ii 
joined  in  a 
country  caiue 
in  an  issuable 
term,  it  is  too 
soon  to  move 
for  judgment 
as  in  case  of  a 
nonsuit,  until 
two  assizes  have 
passed. 


Williams  v.  Davis. 

JiARSTOW  had  obtained  a  rule  for  judgment  as  in 
a  case  of  nonsuit.  It  was  a  country  cause,  and  issue  had 
been  joined  on  the  12th  June,  in  Trinity  Term. 

ClarJcson  shewed  cause,  and  contended  that  the  applica- 
tion had  been  made  too  soon,  and  that  two  assizes  ought 
to  have  been  permitted  to  pass  before  the  defendant  came 
to  the  Court  This  rule  was  distinctly  laid  down  by  Lord 
Abinger,  C.  B.,  in  his  judgment  in  Evans  v.  Barnard  (a); 
Apperley  v.  Morse  (5),  was  also  in  point. 

BarstoiD,  contra,  submitted  that  the  practice  could  not 
be  considered  to  be  settled,  because  the  case  of  Smith  v. 
Miller  (e)  was  at  variance  with  Evans  v.  Barnard, 

Clarkson. — Evans  v.  Barnard  reviewed  Smith  v.  Miller. 


Barstow. — ^In  a  more  recent  case  of  Harrison  v.  Wil- 
liams  (</),  the  learned  judge  appeared  to  hold  out  an  idea 
that  the  right  to  move  existed,  if  two  terms  had  intervened. 

TiNDAL,  C.J. — ^The  clear  rule  is,  that  when  issue  is  joined 
in  an  issuable  term,  judgment  cannot  be  moved  for  until 


(a)  Ante,  Vol.  6,  p.  367. 
(6>  lb.  p.  505. 


(c)  3  M.  &  W.  60. 

(A  Ante,  Vol.  6,  p.  772. 
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de&ult  has  been  made  at  two  assizes.    It  is  a  difficult  and        1839. 
unprofitable  labour  to  endeavour  to  resolve  mere  points    ^y^^^^^^ 
of  practice  into  principles,  but  so  far  as  the  authorities  9- 

have  gone,  the  rule  which  I  have  mentioned  is  confirmed. 
The  last  case  of  Evans  v.  Barnard,  b  dear  in  laying  down 
the  rule. 

Vauohan,  J.,  concurred. 

BosANQUET,  J. — If  we  procccd  upon  decided  cases,  we 
have  evidence  of  the  practice  which  we  adopt,  and  it 
would  be  exceedingly  inconvenient  to  alter  a  rule  which 
seems  quite  settled. 

Rule  discharged,  the  costs  to  be  costs  in  the  cause. 


RippoN  V.  Dawson. 
Cy  ORRIE  moved  for  a  rule  to  rescind  an  order  made  A  writ  of 
by  Coliman,  J.,  setting  aside  a  writ  of  summons,  on  the  b«lDgdirected 
ground  that  the  defendant  being  described  in  it  as  "  of  |SjJJ|J^f*"New. 
Newcastle-upon-Tyne  in  the  county  of  Northumberland,**  c«Mle-upon. 
it  was  void  upon  the  face  of  it,  it  being  sworn  that  New-  conn^of  Nor- 
castle  was  not  in  the  county  named,  but  was  a  town  and  ^  appearing 
county  in  itself.    It  was  now  stated  that  there  were  parts  that  Newcastle* 

■^  «  upon-Tyne  waa 

of  Newcastle-upon-Tyne  in  Northumberland,  under  the  a  town  and 
provisions  of  the  Boundary  Act,  (2  &  S  Wm.  4,  c.  68,  but^t°b¥  the 
8.85).    Jelks  y.  Fry  (a)  was  cited.  S,1t3 

Wm.4,  c62, 
a.  35,  tbe  town 

JVUde,  Serjt.,  on  a  subsequent  day  shewed  cause.   New-  was  made  to 
castle-upon-Tyne  was  a  town  and  county  of  itself,  and  in  tain  places,  also 
order  to  warrant  the  description  here  given  of  the  defend-  ^"^^^^J*  j^^r- 
ant*s  place  of  residence,  it  should  be  shewn  that  he  lived  thomberland ; 
in  the  county  of  Northumberland.  the  writ  was  not 

void  upon  the 
(a)  Ante,  Vol.  3,  p.  3/.  face  of  it. 
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1889.  Carrie f  contra. — The  objection  taken  by  the  defendant 

RoroN       ^^  ^^  ^^  strictest  nature,  and  it  was  his  duty,  therefore, 

V.  to  make  out  his  case  clearly.     He  should  have  shewn,  if 

Dawson. 

he  could,  that  no  part  of  Newcastle-upon-Tyne  was  in 

Northumberland,  for  the  Court  would  not  take  judicial 
notice  that  there  was  no  such  place  in  that  county.  Be- 
sides, by  the  statute  already  referred  to,  Newcastle-upon- 
Tyne  was  made  to  consist  of  certain  places,  which  were 
perfectly  distinct  from  the  town  and  county  of  the  town. 
The  defendant  did  not  swear  that  he  was  not  living  in  any 
of  those  places,  or  that  he  did  not  reside  within  two  hundred 
yards  of  the  limits  of  the  county,  in  which  case  the  service 
would  be  regular. 

Wilde,  Seijt — The  alteration  of  the  limits  of  the  town  of 
Newcastle-upon-Tyne,  for  mere  municipal  purposes,  did 
not  affect  the  case. 

TiNDAL,  C.  J. — We  should  have  been  bound  to  take 
notice  judicially,  that  the  town  of  Newcastle-upon-Tyne 
was  the  town  and  county  of  the  town  of  Newcastle,  if  the 
matter  had  rested  there.  Without  the  provisions  of  this 
act  we  should  have  thought  the  objection  available,  but 
we  find  this  act,  of  which  we  must  also  take  judicial  notice, 
which  provides  that  there  are  places  in  the  town  of  New- 
castle-upon-Tyne, not  within  the  county  of  the  town,  but  in 
the  county  of  Northumberland.  It  is  possible,  therefore, 
that  the  defendant  may  have  lived  in  that  part  of  the  town 
which  is  in  the  county  of  Northumberland,  and  in  order 
to  set  aside  the  writ,  the  defendant  should  swear  that  such 
was  not  the  fact. 

Vauohan,  J. — I  think  that  the  party  is  bound  to  shew 
the  Court  that  he  does  not  live  in  the  county  of  Northum- 
berland, in  order  to  oppose  the  application  successfully. 

BosANQUET,  J. — I  am  not  at  all  surprised  that  this  order 
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shouU  have  been  made  by  the  learned  judge,  because  the    ^  1839. 
act,  of  which  we  are  bound  to  take  notice  aa  matter  of 
hw,  was  not  brought  forward  before  him.    If  it  had  been 
10,  he  would  have  considered  with  us,  that  there  was  no 
inconsistency  in  the  writ 

Erskinb,  J. — ^It  does  not  appear  whether  the  defendant 
lived  in  the  town  of  the  county  of  the  town  of  Newcastle- 
upon-Tyne,  or  in  that  part  of  the  town  which  is  in  Ae 
county  of  Northumberland,  and  if  it  is  shewn  that  there 
is  any  part  of  the  town  in  Northumberland,  the  plaindiF 
is  entitled  to  have  this  rule  absolute. 

Rule  absolute. 


Curry  r.  Arnott. 
Jf.  JERVIS  and  ROBERTS  moved  for  a  rule  calling  Thedefendaiit 
on  the  plaintiff  to  shew  cause  why  the  defendant  should  J^^piMt, 
not  be  permitted,  on  payment  of  costs,  to  withdraw  the  plea  •^"•j^  diftr- 
which  he  had  put  upon  the  record,  and  to  plead  de  novo.  eliuionsfraiD 
The  declaration  was  in  case,  and  charged  the  defendant 
with  causing  the  plaintiff  to  be  arrested  on  'a  groundless 
charge  of  felony.    The  defendant  pleaded  first,  that  the 
plaintiff  forged  the  acceptance  to  a  bill  of  exchange,  which 
had  been  discounted  by  the  defendant,  and  that  he  there- 
fore caused  the  plaintiff  to  be  arrested  and  taken  before  a 
magistrate;    secondly,  that  the   acceptance  to  the  bill 
havmg  been  forged,  the  plamtiff  uttered  the  instrument, 
knowing  of  the  forgery ;  thirdly,  that  the  acceptance  to 
the  bill  had  been  forged,  and  that  the  defendant  had 
reasonable  grounds  for  believing  that  the  plaintiff  had 
committed  the  forgery:  and  fourthly,  that  the  pUuntiff 
obtained  monies  or  discount  on  the  bill,  falsely  pretending 
that  it  was  accepted  by  Colonel  A.    The  matter  had 
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1839.  ^  already  been  before  Parky  J.,  at  chambers,  upon  an 
application  to  plead  several  matters,  but  he  had  disallowed 
two  of  the  pleas  proposed,  and  the  defendant  in  conse- 
quence pleaded  one  plea  only,  and  now  came  to  the 
Court. 

J.  Henderson  shewed  cause.  He  objected  that  the 
four  pleas  proposed  to  be  put  upon  the  record,  would  be 
unreasonable  and  unnecessary  for  any  fidr  purpose,  and 
opposed  to  the  new  rules  of  pleading  (H.  T.,  4  Wm.  4,  s.  5). 
The  real  defence  was,  that  the  defendant  had  reasonable 
and  probable  cause  to  arrest  the  plaintiff,  and  all  the  pleas 
desired  to  be  pleaded  were  founded  on  one  and  the  same 
matter,  the  variations  being  quite  immaterial.  The 
instances  given  in  the  rule  of  Court  shewed  that  where  the 
same  state  of  facts  was  alleged,  and  a  different  construction 
only  put  upon  them  in  distinct  pleas,  the  case  was  within 
its  provisions,  and  the  Court  therefore  would  not  grant 
the  present  application. 

J.  Jervis  and  Roberts  contra  were  stopped  by  the 
Court. 

TiNDAL,  C.  J. — This  objection  does  not  fall  within  the 
rule  on  which  the  pldntiff  relies.  Where  the  same  facts 
and  circumstances  are  differently  stated  in  distinct  pleas, 
the  rule  applies ;  but  where  the  same  facts  lead  to  different 
conclusions  in  law,  it  is  material  to  the  defendant,  and  it  is 
of  advantage  to  the  plaintiff,  that  the  different  views  of  the 
£M:ts,  which  are  reHed  on,  should  be  put  upon  the  record. 
These  pleas  are  substantially  different,  and  it  would  be 
contrary  to  the  statute  of  Anne  if  we  did  not  allow  them  to 
be  pleaded.  As  to  the  last  plea  there  is  some  difference, 
but  we  should  not  meet  the  justice  of  the  case,  if  we  did 
not  allow  it  to  be  put  upon  the  record. 

BosANQUET,  J.— The  first  three  pleas  state  different 
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grounds  of  defence.  The  first  and  second  aUege 
felonies,  and  the  third  states  an  entirely  distinct  ground  of 
justification,  that  the  felony  was  committed  by  some  one, 
and  that  the  plaintiflfwas  suspected.  This  then  is  quite 
distinct,  and  its  being  pleaded  is  not  inconsistent  with  the 
new  rules.  With  regsjrd  to  the  fourth  plea,  the  Court  will 
not,  on  such  a  motion  as  this,  determine  whether  it  is  good 
or  bad;  but  I  certainly  agree  that  if  the  parties  come  to 
the  Court  under  the  statute  of  Anne,  and  the  Court  sees 
that  it  is  pleaded  vexatiously,  then  they  will,  in  thdr  dis- 
cretion, allowor  disallow  it;  but  I  see  no  ground  for  saying 
that  such  is  tiie  case  here. 

The  other  Judges  concurred. 

Rule  absolute  on  payment  of  costs. 


1889. 


Waters  v.  The  Earl  of  Thanbt. 
«/•  BA  YLE  Y  moved  for  a  rule,  callinff  on  the  defendant  ''***«™.  *  ■• 

1  matenild»- 

to  shew  cause  why  the  amended  pleas  delivered  in  this  tmction  be- 
case  should  not  be  made  conformable  to  the  judge's  order,  ^iLTeriiiigthe 
which  had  been  made.    The  first  count  in  the  declaration  '^J^^^^  ®^ 

a  Dill  01  ex* 

was  on  a  bill  of  exchange  drawn  by  tiie  defendant  in  the  change,  modo 

et  lorflui  end 

year  180S,  and  indorsed  by  him  to  one  Cabe,  and  by  him  one  wlueli 
indorsed  to  the  plamtifi^:  the  second  count  was  for  a  biU  dm^tto  a 
drawn  and  indorsed  similarly,  but  for  a  different  amount:  ^^^^^ 
tiie  third  count  was  on  a  special  agreement,  which  was  set  ^Ueped  b  the 
out,  and  which  recited  that  the  plaintiff  was  the  holder  of 
the  two  bills,  which  were  overdue  and  unpaid;  and  that 
the  defendant,  being  unable  to  pay  them,  in  consideration 
of  the  plamtiff 's  agreeing  to  forbear  to  sue  him  until  he 
should  be  able  to  pay,  undertook  to  forego  his  right,  if  it 
should  arise,  to  plead  the  statute  of  limitations  to  any  action 
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brought  on  the  bilk,  and  to  pay  when  reqmred,  if  he 
should  be  able;  the  fourth  count  was  for  interest;  and  the 
fifth  was  on  an  account  stated.    The  defendant  pleaded 
first,  to  the  whole  declaration,  that  he  did  not  promise,  &c. 
secondly,  to  the  whole  declaration,  the  statute  of  limitations ; 
and  thirdly,  a  further  plea  of  the  statute  of  limitations  to 
all  but  the  third  count.    The  pliuntiff  objected  to  these 
pleas,  and  took  out  a  summons  before   CoUman,  J.,  at 
chambers,  to  strike  out  the  first  and  last.    An  order  to 
this  effect  was  made,  but  at  the  same  attendance  the 
defendant  obtained  an  order  to  plead  that  he  did  not  make 
the  bills ;  and  that  he  did  not  indorse   them ;  the  plea  of 
the  statute  of  limitations  to  the  whole  declaration  remaining 
on  the  record.    The  defendant  pressed  to  be  permitted  to 
trayerse  Cabe*s  indorsement,  but  this  was  refused ;  and, 
after  another  attendance  before  the  learned  judge,  the 
defendant  pleaded  to  the  first  and  second  counts;  first, 
that  he  did  not  make  the  bills ;  secondly,  that  he  did  not 
indorse  them  to  Cabe.    It  was  submitted,  however,  that 
this  was  double  in  its  efiect,  and  was  not  sanctioned  by  the 
order ;  and  that  the  plaintiflT  would  be  placed  in  as  much 
difficulty  by  its  being  put  upon  the  record  as  if  Cabe*s  own 
indorsement  had  been  traversed,  in  which  case  Cabe  must 
be  produced,  although  thirty-eight  years  had  elapsed  since 
the  transaction.     [  Tindal,  C.  J. — Supposing  the  defendant 
had  pleaded  that  he  did  not  indorse  the  bill  modo  et 
form&,  what  difierence  would  there  have  been  between 
that  and  the  plea  which  is  on  the  record  ?]     It  was 
doubtful  what  the  defendant  would  prove  under  his  plea. 
The  mode  adopted  was  not  that  in  which  an  indorsement 
was  usually  traversed,  and  the  defendant  should    have 
followed  the  terms  of  the  order,  which  amounted  to  a 
simple  traverse  of  the  indorsement,  although  he  might 
have  added  **  in  manner  and  form.** 


TiNDAL,  C.  J. — I  confess  my  mind  is  not  fine  enough  to 
see  the  distinction  between  a  traverse  of  the  indorsement 
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of  a  bin  modo  et  form&,  as  in  the  declaration  mentioned,  1^39. 

and  in  the  form  here  given^  in  which  the  defendant  says  wlims 

that  he  did  not  indorse  to  Cabe ;  and  the  evidence  which  ^i^  g)^!  ^ 

woaU  prove  the  one  would  prove  the  other.  Thambt. 

Rule  refused. 


Whallev  v.  Williamson. 

J.  HIS  was  an  action  of  trespass  brought  by  the  plaintiff,  ^^*^'.JI^ 
who  was  an  attorney,  against  the  High  Sheriff  of  the  hKwwf  gnntod 
County  of  Stafford,  for  the  alleged  illegal  execution  of  a  dJ^^  ^ 
writ  of  ca.  sa.  The  cause  was  tried  at  the  Spring  Assizes  J^^^^'^jf* 
for  the  County  of  Stafford,  and  the  jury  found  a  verdict  c.  6,  •.  8,  has 
for  the  plaintiff,  with  one  shilling  damages.   An  application  mc^iL 
was  made  to  Mr.  Baron  Alder  son,  the  presiding  judge,  by  exkLliToiighr 
the  defendant's  counsel,  to  deprive  the  plaintiff  of  his  costs,  ^  be  ^^^^ 
under  the  statute  43  Eliz.  c.  6,  s.  S ;  and  the  learned  for  agniiig 
judge,  having  taken  time  to  consider,  granted  a  certificate  ^*^°^^ 
on  his  anival  with  the  circuit  in  Gloucester,  which  was  in- 
dorsed in  the  usual  manner  on  the  back  of  the  record, 
that  the  damages  were  under  40s»    No  further  proceed- 
ings were  taken  until  May  1837,  at  the  end  of  Easter 
Term,  and  then  application  having  been  made  to  the 
learned  judge,  by  the  plaintiff,  to  withdraw  his  certificate, 
a  summons  was  granted ;  upon  which  both  parties  attended 
before  him,  and  the  certificate  was  rescinded.  The  plaintiff, 

n  consequence,  proceeded  to  tax  his  costs  in  June  1838, 
and  a  direction  having  been  obtained  for  suspending  the    - 
Master's  allocatur, 

Ludlow f  Serjt.,  on  the  17th  November,  obtained  a  rule, 
calling  on  the  defendant  to  shew  cause  why  the  plain* 
tiff's  costs  should  not  be  taxed. 

R.  V.  Richards,  F.  V.  Lee  and  Pike,  now  appeared 


354  CASES   ON    POINTS  OF   PRACTICE,   C.  P. 

to  shew  cause,  and  submitted  that  when  once  a  certificate 
was  granted,   it  was  binding,  and   that  the  order  for 
_     *•  subsequently  rescinding  must  be  inoperative ;  but  at  all 

events,  when  the  commission  had  expired  under  which 
the  trial  took  place,  or  a  reasonable  time  had  elapsed, 
the  judge  had  no  power  to  interfere  to  revoke  his  certificate. 
Before  the  statute  of  Gloucester  no  costs  were  given  in 
any  action,  and  the  43  Eliz.  c.  6,  was  only  a  limitation  of 
that  act,  providing  that,  if  upon  any  personal  action,  not 
being  for  any  title  or  interest  in  lands,  &c.,  "  it  should 
appear  to  the  judges  of  the  same  Court,  and  be  so  signified 
by  the  justices  before  whom  the  same  should  be  tried," 
that  the  debt  did  not  amount  to  40^.,  the  plaintifiTs  costs 
should  not  exceed  the  amount  of  the  damages  recovered. 
The  record  must  be  taken  to  have  been  sent  back  to  the 
Court,  to  which  the  distringas  was  returnable,  and  that 
being  so,  the  power  of  any  single  judge  over  it  was  gone. 
The  authority  was  not  pretended  to  be  given  by  any  statute, 
and  the  diflBculty  was  to  determine  where  it  would  end,  if 
it  was  admitted  that  it  existed.    It  might  be  said,  that 
the  power  continued  during  the  existence  of  the  commis- 
sion, or  the  first  four  days  of  the  succeeding  term ;  but 
both  had  long  passed  before  the  alteration  had  taken 
place.  Supposing  a  seijeant  to  have  been  sent  the  circuit, 
could  it  be  contended  that  his  power  would  continue 
so  long  as  that  here  exercised,  was  supposed  to  continue  ? 
The  defendant's   rights  besides  had    been  long    since 
concluded;  for,  although  he  swore    that   he  had  good 
grounds  on  which  to  move  for  a  new  trial,  and  that  he 
had  abstained  firom  doing  so  on  account  of  the  situation 
in  which  he  might   be    placed,   the  time    for   moving 
had  long  since  elapsed,  and  the  Court  would  not  now 
listen  to  his  application.     The  case  of  FoxaU  v.  Banks  (a), 
which  had  been  reUed  upon,  on  making  this  motion,  was 
different  from  this ;  for  there  a  certificate  was  granted,  and 

(a)  6  B.  &  Aid.  536. 
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not  withdrawn.     In  Anderson  v.  Sherwin{a)  a  amiilar    ,  ^^*  ^ 
oovine  was  taken  to  diat  which  had  been  adopted  in  the     Whau.it 
present  case;  but  there,  it  was  in  the  term  following  die  wmiAxsoir. 
trial,  and  it  did  not  appear  that  the  question  underwent 
eoiuideration. 

Ludlow,  Seijt,  and  Carringion,  in  support  of  the  rule.—* 
This  was  not  a  question  of  rescinding  the  certificate  of  the 
learned  judge,  but  of  allowing  the  taxation  of  costs  to 
proceed  under  the  arrangement  now  existing.  The  rule 
with  regard  to  moving  for  a  new  trial  was  not  inflexible, 
and  it  was  quite  competent  to  the  Court,  in  tiieir  discre- 
tion, to  allow  the  defendant  to  make  such  a  motion ;  and  so, 
also^  in  the  present  case  there  was  no  limitation  of  time  as 
to  making  or  rescinding  the  certificate  within  die  prori* 
dons  of  the  statute  of  Elizabeth.  That  statute  besides 
enacted  generally,  that  the  ''  judges**  might  grant  the  cer- 
tificate, and  while  this  would  seem  to  give  power  to  the 
Court  to  interfere,  the  duties  of  the  judge  who  tried  the 
cause  were  not  completed  until  after  final  judgment  was 
entered  up,  and  was  seen  on  the  record.  The  granting  of 
the  certificate  was  a  matter  for  the  consideration  of  the 
learned  Baron  by  whom  the  cause  was  tried,  and  not  for 
die  Court,  on  such  an  application  as  this.  The  cases  of 
PoxaU  T.  Banks  ;  Johnson  ▼.  Stanton  {b);  WooUey  ▼• 
WUiby  (c) ;  Bonfield  v.  Milner  (d);  and  Macer.  Lovett  {e)f 
were  cited. 

TniDAL,  C.  J.— It  appears  to  me  that  the  time  which 
the  judge  may  take  to  make  an  order  to  grant  a  certificate, 
is  a  very  different  subject  of  inquiry  from  the  time  which 
he  may  take  to  rescind  it  When  he  has  granted  a  cer- 
tificate, he  has  given  notice  to  the  defendant,  that  the  case 

(a)  7  Carr.  &  P.  527.  &  R.  147. 

Of)  2  B.  &  C.  621 ;  S.  C.  4  D.  (d)  2  Burr.  1098. 

&R.  156.  (e)  5  Burr.  2833. 
(c)  2B.  &C.  580;  S.  C.  4  D. 
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1859.       is  one  in  which  he  will  not  be  caDed  on  to  pay  costSi  and 
y^]^^,^     therefore  in  a  reasonable  time,  so  far  as  his  interests  are 
9.  concerned^  the  judge  ought  to  intimate  that  the  certificate 

shall  be  rescinded^  because  it  puts  the  defendant  in  a 
different  situation ;  and  I  do  not  think  that  the  time  should 
be  later  than  that  at  which,  by  the  rules  of  the  Court, 
the  judgment  may  be  entered  up.     The  statute,  it  is 
to  be  remembered,  giyes  no  express  power  to  rescind  the 
certificate  at  all ;  but  at  the  same  time  it  is  but  reasonable 
that  such  a  step  should  be  taken ;  for  it  is  to  be  inferred 
that  it  was  the  intention  of  the  legislature  that  the  parties 
should  have  the  best  judgment ;  and  it  is  possible  that  a 
mistake  may  have  been  committed,  or  that  a  circumstance 
may  baye  been  made  known  to  the  learned  judge,  with  which 
he  may  not  have  been  acquainted  at  the  time  of  granting 
the  certificate ;  but  I  only  say,  that  the  power  should  be 
put  into  operation  in  time  for  the  rights  of  the  parties  to 
be  secured.    The  practice  is,  that  the  associate  makes  a 
minute  on  the  record  of  the  certificate  on  its  being  granted, 
and  such  certificate  being  afterwards  formally  put  upon 
the  nisi  prius  record,  on  the  first  day  of  the  next  term, 
it  is  handed  over  to  the  party  in  whose  favour  the  verdict 
was  found.     In  former  times,  when  the  rules  of  the  Court 
were  acted  upon,  an  entry  would  have  been  made  upon 
the  judgment  roll  of  the  Court,  which  remained  in  Court 
on  the  nisi  prius  record  going  down,  but  although  a  judge 
might  amend  his  certificate  even  after  the  record  was 
delivered,  yet  if  the  fourth  day  of  term  is  allowed  to  pass 
without  any  alteration  being  made,  the  defendant  will  be 
put  in  a  situation  extremely  different  from  that  in  which 
he  supposed  himself  to  be.     It  seems,  therefore,  to  me, 
without  touching  on  the  question  of  the  absolute  right  of 
the  learned  judge  to  rescind  his  certificate,  that  that  right, 
if  it  exists,  should  be  exercised  within  a  reasonable  time ; 
and  in  the  present  case,  judging  by  the  circumstances, 
and  from  the  consequences  to  both  parties,  I  think  that 
the  certificate  was  rescinded  too  late. 
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Vavghan,  J. — I  am  of  the  same  opinion*  I  think  that 
the  question  is  one  of  general  importancoj  and  it  is  rather 
singular  that  it  has  never  before  arisen,  although  the  v. 

Statute  of  Elisabeth  has  been  so  long  in  existence.  The 
act  of  the  learned  judge  is  in  his  judicial  capacity,  and 
in  the  exercise  of  a  very  considerable  power ;  but  if  he  is 
to  be  allowed  to  exercise  hb  authority  in  the  manner 
which  he  has  here  adopted,  and  if  he  is  to  be  allowed  to 
rescind  one  certificate,  why  may  he  not  grant  another  { 
and  how  long  will  it  be  before  the  matter  is  at  an  endt 
These  are  considerations  which  induce  me  to  pause  before 
I  admit  that  this  was  a  case  in  which  the  judge  had  the 
power  to  rescind  his  certificate.  The  powerfiil  argument, 
however,  which  weighs  with  me,  is  the  manifest  injustice 
which  would  be  inflicted  on  the  defendant  if  we  were  to 
consent  to  this  certificate  being  rescinded. 

BosANQUST,  J. — Assuming  that  the  judge  has  the 
power  to  rescind  his  certificate  when  he  has  once  granted 
it,  I  think  that  he  should  at  least  exercise  that  power 
within  a  reasonable  time.  Cases  have  been  cited  to  shew 
that  this  power  might  be  exercised,  at  all  events,  at  any 
time  before  final  judgment,  but  I  think  that  it  is  pressing 
their  effect  too  far  to  say  that  they  have  laid  down  that 
proposition. 

Erskine,  J. — If  a  learned  judge  has  any  power  at  all 
to  alter  the  judgment  which  he  at  first  expressed,  it  must 
be  done  in  a  reasonable  time ;  and  certainly  the  time  which 
has  elapsed  in  this  case  between  the  time  of  granting  the 
certificate  and  of  rescinding  it,  is  too  long  to  authorise 
the  Court  to  make  the  rule  absolute. 

Rule  discharged. 


VOL.  VII.  s  D.  p.  c. 
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ISS9. 

Ex  parte  Ann  Shirley. 
Copyhold  pro-    WrHA  TELE  Y  moTed  for  an  order  that  a  conTeyance  of 

pertymayDe 

coDfeyed  by  a   Certain  copyhoid  premises  might  be  made  by  the  applicanty 
witi^nt  tLe"'^  Ann  Shirley,  a  married  woman,  without  the  concurrence  of 
h«  huSa *d  ^^  ^^^  husband,  under  the  Abolition  of  Fines  and  Recoveries 
imder  certain     Act,  (8  &  4  Wm.  4,  c.  74).    The  applicant,  it  appeared, 
notwithstand-     had  been  married  in  the  month  of  November  1816,  and 
'S^^\tZt3  in  the  following  year  her  husband  became  bankrupt,  and 
^^4^77*'    quitted  England.     In  the  year  1826,  the  property  in 
to  copyholds,     question  was  conveyed  to  the  applicant  under  her  father's 
will,  for  her  sole  and  separate  use.    The  affidavit  of  a 
person  named  Taylor  was  now  produced,  and  he  swore 
that  in  the  years  1833  and  1834,  he  was  in  Philadelphia, 
and  that  he  frequently  saw  and  conversed  with  the  hus- 
band of  the  applicant,  who  was  living  there  with  a  person 
whom  he  introduced  as  his  wife.    A  difficulty  arose  upon 
the  construction  to  be  put  upon  the  77th  section  of  the 
act.    The  91st  clause  authorized  the  Court  to  make  an 
order,  such  as  was  sought  to  be  obtained,  when  the  hus- 
band should  be  living  apart  from  his  wife,  ''either  by 
mutual  consent,  or  by  sentence  of  divorce,  or  in  conse- 
quence of  his  being  transported  beyond  the  seas,  or  from 
any  other  cause  whatsoever."    The  77th  section  enabled 
a  married  woman  to  dispose  of  "  lands  of  any  tenure,** 
but  it  contained  a  proviso  that  the  act  should  not  extend 
to  **  lands  held  by  copy  of  court-roll,  of  or  to  which  a 
married  woman,  or  she  and  her  husband  in  her  right, 
might  be  seised  and  entitled  for  an  estate  at  law,  in  any 
case  in  which  any  of  the  objects  to  be  effected  by  this 
clause  could,  before  the  passing  of  this  act,  have  been 
effected  by  her  in  concurrence  with  her  husband,  by 
surrender,  into  the  hands  of  the  lord  of  the  manor,  of 
which  the  lands  might  be  parcel.'*    It  was  submitted,  that 
the  general  words  of  the  91st  clause  were  sufficiently 
extensive  to  include  such  a  case  as  the  present,  notwith- 
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Standing  tke  proyiso  referred  to  in  the  T7ih  section.        1859. 
The  custom  of  the  manor  must  be  taken  to  be  general^     ^eTpmui' 
in  the  absence  of  evidencei  and  as  the  husband  and  wife      Shxelby. 
mighty  by  concurrence,  surrender  the  premises  into  the 
hands  of  the  lord,  the  attendance  of  the  former  might 
be  dispensed  with,  upon  the  construction  to  be  put  upon 
the  two  dauses. 

TiMDAL,  C.  J.— The  words  '*  lands  of  any  tenure**  m 
the  77th  dause,  would  certainly  extend  to  copyhold  pre* 
mises.  The  difficulty  arises  upon  the  proviso  in  that 
section,  which  dedares  that  the  act  shaU  not  extend  to 
lands  held  by  copy  of  court  roll;  but  we  must  construe 
the  77th  and  the  91st  clauses  together,  and  giving  them 
fiill  effect  I  think  you  are  entitled  to  your  rule. 

Rule  granted. 


EvAMs  demandant.  Da  vies  tfnd  Wife  deforciants. 

J.  HIS  was  a  rule  arising  out  of  a  fine  letied  in  the  Court  A  fine  havinf 
of  Great  Session  for  the  county  of  Cardigan  in  Wales,  Sj^^t^n** 
which  had  been  duly  acknowledged  before  Mr.  Serjt  P'JJ*  ^«^°» 
Goulbum,  the  presiding  judge  at  the  Autumn  Sessions  of  1830,  and  no 
1830.  From  the  affidavits  which  had  been  produced,  it  Lppearingon 
appeared  that  the  practice  of  the  Court  of  Great  Session  J^  '^dama- 
was  to  proclaim  every  fine  at  three  successive  sessions,  and  ^<>°»  evidence 

being  ffiven  that 

that  the  first  proclamation  always  took  place  at  the  session  it  was  the  prao 
at  which  the  fine  was  levied.  In  the  present  case,  the  ^fi^^  the 
fine  was  levied  at  the  last  session  held  under  the  Welsh  •«?«  ■e«w>n,ai 

which  theywere 
acknowledged, 
and  at  two  succeeding  sessions,  and  it  appearing  that  by  the  II  Geo.  4  &  1  Wm.  4,  c.  70,  s.  28, 
the  snlMeqnent  proclamatioDs  were  required  to  be  at  the  two  succeediog  assizes  for  the  same  county, 
the  court,  upon  affidavit  of  the  third  proclamation  having  been  made  atthe  Autumn  Assiies,  1831, 
directed  the  three  proclamations  to  be  indorsed  on  the  roll  by  the  clerk  of  the  ^Mce,  into  whose 
hands  the  record  had  passed  on  the  death  of  the  Prothonotarv  of  the  Court  of  Great  Session,  the 
fine  beinff  on  the  proper  roll,  although  there  was  no  proof  of  tne  second  proclamation  having  been 
made  at  the  Spring  Assises. 

s  2 
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judicature,  on  the  19th  August,  1830,  the  Court  of  Great 
Session  being  abolished  by  1 1  Geo.  4  &  1  Wm.  4.  c.  70, 
and  it  therefore  became  necessary  that  it  should  subse- 
quently be  proclaimed  at  the  two  succeeding  assizes  for 
the  county  of  Cardigan.  The  eyidence  that  the  procla- 
mations had  been  made,  was  a  statement  by  the  attorney 
of  the  demandant,  on  whose  behalf  the  rule  had  been 
obtained,  that  Mr.  Jones,  the  Prothonotary  of  the  Court, 
in  whose  custody  the  record  had  been,  was  dead,  and  that 
therefore,  the  rolls  had  been  transferred  to  the  clerk  of 
the  peace ;  and  that  search  having  been  made,  it  was  found 
that  no  proclamation  was  indorsed  on  the  fine  as  having 
been  made  either  at  the  Court  of  Great  Session  in  1830, 
or  at  the  Spring  or  Autumn  Assizes  in  the  following  year. 
There  were,  however,  other  affidavits  of  the  crier  of  the 
Court  of  Great  Session,  and  of  the  clerk  to  Mr.  Jones ; 
the  first  of  whom  swore  that  he  was  in  attendance  at  the 
Court  in  August  1830,  and  that  all  the  fines  were  duly 
proclaimed,  while  the  latter  individual  stated,  that  during 
the  sixteen  years  he  had  been  clerk  in  the  prothono- 
tary*s  office,  all  fines  were  properly  proclaimed.  There 
was  no  proof  of  the  second  proclamation  having  been 
made ;  but  Mr.  Gibbs,  the  clerk  to  Bosanquet,  J.,  the 
presiding  judge  at  the  Autumn  Assizes  in  1 831 ,  stated  that 
all  the  fines  of  the  Autumn  Great  Session  1830,  were  pro- 
perly proclaimed  at  those  assizes.  In  the  absence  of  any 
indorsements  upon  the  fine  of  the  proclamation, 

Evans  had,  in  Michaelmas  Term,  obtained  a  rule,  calling 
upon  the  deforciants,  and  upon  the  lessors  of  the  plaintiff 
in  an  action  of  ejectment  brought  to  recover  possession  of 
the  premises  mentioned  in  the  fine,  to  shew  cause,  why 
the  clerk  of  the  peace  for  the  county  of  Cardigan  should 
not  be  directed  to  amend  the  record,  by  indorsing  the 
three  proclamations  upon  it.  Lloyd  demandant,  Nicholas 
deforciant  (a)  was  cited  in  support  of  the  rule. 

(a)  4  BiDg.  N.  C.  633 ;  S.  C.  6  Scott,  355. 
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E.  V.  Williams  now  shewed  cause.  The  evidence  1859. 
of  the  prochunations  was  not  so  satisfactory  as  to  in« 
duce  the  Court  to  grant  this  application.  The  officer 
had  not  been  guilty  of  any  neglect  or  misprision  in  omit* 
ting  to  indorse  the  proclamations  on  the  finCf  for  he  was 
not  bound  to  act,  unless  at  the  instance  of  tiie  parties 
interested.  In  Lloyd  and  Nicholas  the  evidence  was 
more  complete  than  in  the  present  case ;  for  there,  while 
there  was  proof  of  the  first  and  third  proclamations  having 
been  made,  the  second  also  was  indorsed  on  the  fine* 
Here  presumptive  evidence  only  was  given  as  to  the  first 
And  third  proclamations,  and  the  Court  were  left  to  con- 
jecture whether  the  second  proclamation  took  place  at  alL 
The  evidence  as  to  the  first  proclamation  was  also  exceed- 
ingly unsatisfactory,  for  although  the  course  of  practice 
was  sworn  to,  the  Court  might  have  been  supplied  with 
better  proof,  by  the  production  of  evidence  of  instructions 
having  been  given  to  the  prothonotary  to  proclaim  the 
fine  on  its  being  levied. 

EvanSf  contra. — ^The  practice  to  proclaim  the  fine  at 
the  session  at  which  it  was  levied,  and  at  the  two  following 
sessions,  sufficiently  appeared  from  the  affidavits,  and  it 
was  proved  that  the  first  proceeding  was  regular,  by  the 
fine  being  in  the  possession  of  the  clerk  of  the  peace, 
under  the  terms  of  the  statute,  properly  drawn  up  on  the 
roll.  It  must  be  supposed  that  the  proceedings  which 
subsequently  took  place  before  the  Judges  of  Assize  were 
regular,  and  the  proclamation  having  been  duly  made  at  the 
Autumn  Assizes  1831,  there  was  a  sufficient  presumption 
raised  that  a  similar  form  had  been  observed  at  the  Spring 
Assizes.  The  statute  34  &  S5  Hen.  8,  c.  86,  by  which 
the  Welch  Court  was  established,  in  section  41,  provided, 
that  all  fines  levied  and  proclaimed  at  the  same  session, 
"  and  in  two  other  Great  Sessions  then  next  to  be  holden,** 
should  be  of  the  same  force  and  effect  as  fines  levied 
before  the  justices  in  England,  and  this  provision  was 


S62  CASES  ON    POINTS   OF   PRACTICE,   C.  P. 

followed  by  another  in  the  28th  section  of  the  new  act 
of  1 1  Geo.  4  &  1  Wm.  4,  c.  70,  which  shewed  that  the 
proclamations  must  be  made  at  successive  assizes.  The 
practice  was  distinctly  sworn  to,  as  well  as  that  it  extended 
to  all  descriptions  of  fines,  and  the  Court  therefore  would 
have  no  hesitation  in  making  this  rule  absolute. 

TiNDAL,  C.  J. — I  think  that  that  part  of  the  affidavits 
to  which  our  attention  has  just  been  called,  and  also  the 
new  statute,  put  the  proclamation  of  fines  on  a  different 
footing,  and  relieve  the  Court  firom  the  situation  of  diffi- 
culty in  which  it  was  placed.   There  can  be  no  doubt  that 
this  fine  was  properly  levied  and  proclaimed  at  the  Court 
of  Great  Sessions  held  in  the  autumn  of  1 830 ;  nor  is  there 
any  doubt  that  it  was  afterwards  proclaimed  at  the  second 
Assizes  after  that,  in  the  autumn  of  1831 ;  and  the  only 
question  is,  whether  there  is  sufficient  evidence  before  us 
to  shew  that  it  was  also  proclaimed  at  the  intervening 
Spring  Assizes.    We  find  that  it  has  been  the  uniform 
course  and  practice  of  the  Court  of  Great  Session  that 
their  officer,  the  Prothonotary,  should  proclaim  all  fines 
at  the  session  at  which  they  are  levied,  and  at  the  two 
succeeding  sessions :  and  here,  after  the  first  proclamation, 
the  matter  is  taken  out  of  his  hands,  and  put  into  those  of 
the  clerk  of  the  peace ;  and  then  it  appears  that  by  the 
new  statute  the  old  practice  of  making  the  proclamations 
at  successive  sessions  is  recognised,  and  that  the  clerk  of 
the  peace  having  the  legal  and  proper  custody  of  the  roll 
upon  which  the  fine  is  indorsed,  the  third  proclamation 
was  duly  made.  I  think  then  that  proof  being  thus  given 
of  the  first  and  third  proclamations,  it  will  not  be  too  much 
to  assume  that  the  officer,  whose  duty  it  was  to  make  the 
second  proclamation,  did  so  in  proper  eourse,  although  he 
omitted  to  record  it  on  the  back  of  the  fine. 

Vauohan,  J. — I  think  that  this  is  a  case,  in  which  the 
presumption  fidrly  arises  tbatthe  proclamations  have  been 
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duly  made.    There  might  be  a  great  failure  of  justice  if       1859. 

we  did  oot  proceed  very  cautiously;  but  I  think  we  ace    ^^^^ 

fiurly  entitled  to  make  this  rule  absolute.  •> 

Datiis. 

BosANQUBT,  J.— I  think  that  the  Court  should  be  ex- 
tremely cautious  in  taking  this  step,  but  after  all  we  have 
heard,  I  do  not  see  that  we  should  be  justified  in  refusmg 
the  relief  prayed. 


Erskine,  J.  concurred. 


Rule  absolute. 


Wood  v.  Farr. 

rrlLDE,  Seijt.,  shewed  cause  agunst  a  rule  obtained  Where  the  de- 
by  CiandksSf  for  setting  adide  the  judgment  and  subse-  apleaprafei^ 
quent  proceedings  in  this  case,  for  irregularity.    It  was  an  ^  whiST* 
action  of  assumpsit,  and  the  declaration  contained  counts  dedurmtion, 

end  in  £ict  it 

for  goods  sold  and  delivered,  work  and  labour  done,  and  on  antwen  ool^r  a 
an  account  stated.  The  sum  demanded  in  each  count  was  Sff^ost^mur, 
BOL,  and  the  whole  amount  claimed  was,  therefore,  ISOL  ^?^  ?^<^  _ 

nga  jodgmeiit 

The  defendant  pleaded  that  the  plaintiff  ought  not  to  have  •>  to  the  pert 
or  maintain  his  action,  because,  before  tiie  commencement  and  plead  to 
of  the  suit,  the  defendant  paid,  and  the  phuntiff  accepted  ^  'em«>»l«- 
and  received,  divers  sums  of  money,  in  the  whole  amount- 
mgto50t,  in  respect  of  the  monies  due  and  owing  fipom 
the  defendant  to  the  plaintiff.    The  plaintiff  replied,  join- 
ing issue  upon  the  plea  as  to  502.,  signed  judgment  for 
the  remainder,  and  gave  notice  of  assessment  of  damages. 
It  was  submitted  that  tiie  plaintiff  was  right  in  signing 
judgment.  The  objection  to  die  plea  was  merely  technical, 
and  as  he  gave  the  defendant  the  benefit  of  his  plea,  it 
could  not  be  said  that  he  was  bound  to  demur,  for  other- 
wise, defendants  might  have  it  in  their  power  to  plead 
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badly  for  the  sake  of  delay.  [Tindal,  C.  J. — ^The  dis- 
tinction is  taken  in  1  Salk.  179,  where  a  plea  commences 
as  an  answer  to  the  whole  declaration,  and  is  not  a  sub- 
stantial answer  in  its  terms.]  The  plea  was  not  to  be  con- 
sidered so  much  in  reference  to  its  commencement,  as  to 
what  was  stated  in  it* 

ChamUess,  in  support  of  the  rule. — The  question  was, 
first,  whether  a  plea,  which  in  its  body  was  an  answer 
to  a  part  of  the  declaration,  but  which,  in  its  commence- 
ment, professed  to  answer  to  the  whole,  was  such  that 
the  plaintiff,  without  the  judgment  of  the  Court,  might 
take  judgment  upon  it ;  and,  secondly,  whether  the  plea 
here  pleaded  might  not  be  taken  to  be  an  answer  to  the 
whole  declaration.  Although  the  sum  of  50/.  was  de- 
manded in  each  count,  it  was  sworn  by  the  defendant,  that 
the  amount  really  claimed  was  29L  4s.  6d.,  and  therefore 
the  plaintiff,  by  taking  issue  upon  the  defendant's  plea, 
might  have  recovered  his  whole  demand.  Where  a  plea 
began  as  an  answer  to  the  whole  declaration,  but  was  in 
its  body  an  answer  to  a  part  only,  it  did  not  entitle  the 
plaintiff  to  sign  judgment,  as  had  been  done  in  the  pre- 
sent case ;  for  if  it  was  held  so,  the  plaintiff  might,  in 
most  cases,  act  upon  his  own  opinion.  Earl  of  Manchester 
▼.  Vale  (a)  was  in  point,  and  in  Putney  v.  Swann  (b),  the 
judgment  of  the  Court  shewed  that  the  plaintiff  should 
have  demurred. 

TiNDAL,  C.  J. — I  am  unable  to  distinguish  this  case  from 
the  rule  laid  down  in  1  Salk.  179,  which  is,  **  that  if  a  plea 
begin  with  an  answer  to  the  whole,  but  in  truth,  the  matter 
pleaded  is  only  an  answer  to  part,  the  whole  is  naught,  and 
the  plaintiff  may  demur ;  but  if  a  plea  begin  only  as  an 
answer  to  part,  and  is  in  truth  but  an  answer  to  part,  it  is 
a  discontinuance,  and  the  plaintiff  must  not  demur,  but 

(a)  1  Saund.  28,  n.  (6)  3  M.  &  W.  72. 
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take  his  judgment  for  that,  as  by  nil  dicit.''    The  plamtifl^       1S39. 
by  taking  issue  on  the  plea  for  some  purposes  treats  it  as        woo» 
good,  and  then  for  other  purposes  he  treats  it  as  bad*    I        ^• 
think  that  the  judgment  must  be  set  aside,  and  the  costs 
must  be  costs  in  the  cause,  and  then  they  will  fidl  on  the 
party  who  has  the  merits  against  him. 

Rule  absolute. 


Fector  9.  Beacon. 

X  HESIGER  having,  in  Michaelmas  Term,  obtained  a  UpoD  a  modoo 
rule    nisi    for    signing    and  entering  up  judgment    for  jj^lnent  mi 
680/.  15*.  6rf.  under  the  certificate  of  the  Speaker  of  the  ^J^2?b^ 
House  of  Commons,  against  the  defendant,  under  the  SMtkeroftlM 

-.  ^~         .        _  _        ^_  HoQM  of  Com* 

Statute  9  Geo.  4,  c.  22,  s.  63,  moDt,  under  die 

9  Geo.  4,0. 32, 
the  court  held 

WUde.  Sent,  and  Cockbum  shewed  cause.    The  rule  Aataprimi 
had  been  obtained  on  affidavits,  from  which  it  appeared  made  ovt  for 
that  John  Minet  Fector,  Esq.,  having  been  returned  to  npon^ceV- 
serve  as  a  Member  of  Parliament  for  the  borough  of  ^^^^'i^ 
Maidstone,  in  Kent,  a  petition  was  presented  to  the  House  contradicted  by 

,         .  the  defondant, 

of  Commons  against  the  validity  of  his  return,  signed  by  if  he  redded 
the  defendant  and  others,  electors  for  that  borough,  and  IStomeiitioiied 
that  one  Joseph  Benstead  and  others  were  admitted  parties  ?»««n.  •• 

*  ^  ^  ^        inteodmenta 

to  defend  the  return.     That  the  merits  of  the  petition  would  be  made 
having  been  tried  by  a  select  committee,  the  Speaker  of  h§u  alio, 
the  House  of  Commons  signed  the  following  certificate: —  UJ^J^tofcoeti 
"  Whereas  John  Rickman,  Esq.,  clerk  assistant  of  the  certified  to  be 

doe»  cannot  be 

House  of  Commons,  and  James  William  Farrer,  Esq.,  one  ii]^[>eached  on 
of  the  Masters  of  the  High  Court  of  Chancery,  who  were  ^t  thecer- 
duly  authorized  and  directed  by  me,  in  pursuance  of  an  ^^le.**  ^** 

Where  thero 
aieiereralper- 
soni  from  whom  the  coitf  are  certified  to  be  due,  an  action  may  be  brought  agaimt  one  of  them 
only,  if  it  ahall  not  appear  that  proceedinga  ait  contemplated  againit  tiie  olhas. 
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1889.  act  passed  in  the  ninth  year  of  the  reign  of  his  Majesty 
Eang  Greorge  the  Fourth,  intituled,  *  An  Act  to  consolidate 
and  amend  the  Law  relating  to  the  Trial  of  Controverted 
Elections,  or  Petitions  of  Members  to  serve  in  ParUament,' 
to  examine  and  tax  the  costs  and  expenses  incurred  by 
John  Minet  Fector,  Esq.,  sitting  member  for  the  borough 
of  Maidstone,  having  reported  to  me  the  amount  thereof, 
I  do  hereby  certify  that  the  costs  and  expenses  allowed  in 
the  said  report  amount  to  the  sum  of  6^/.  I5s.  lOd.^  and 
that  George  Beacon,  George  Powell,  William  L.  Wright, 
William  Jury,  Walter  Harris,  and  William  R.  Brown,  who 
signed  the  petition,  complaining  of  an  undue  election  and 
return  for  the  said  borough,  declared,  by  the  Select  Com- 
mittee appointed  to  try  the  merits  of  the  said  petition,  to 
be  frivolous  and  vexatious,  are  liable  to  pay  the  same," 
dated  6th  August,  1838,  signed,  **  J.  Abercromby, 
Speaker.**  That  the  plaintiff  had  appointed  Mr.  R.  Hart 
to  be  his  attorney,  to  demand  and  receive  the  amount 
of  costs  certified,  from  the  persons  named,  and  that  the 
latter  having  served  the  defendant  with  a  copy  of  the  cer- 
tificate, and  of  the  deed  poll  by  which  he  was  appointed, 
and  having  shewn  him  the  originals,  had  demanded  of  him 
the  sum  due,  but  that  it  had  never  been  paid.  That  a 
writ  of  summons  was  in  consequence  subsequently  issued 
in  the  month  of  September,  1838,  in  an  action  of  debt  for 
the  amount,  which  was  duly  served,  but  that  the  defend- 
ant not  having  appeared,  an  appearance  was  entered  for 
him  in  October,  by  Messrs.  Bower  and  Co.,  agents  to  Mr. 
Hart,  and  that  then  Mr.  J.  Coppock  gave  notice  that  he 
was  the  defendant's  attorney,  and  would  receive  a  declara- 
tion ;  and  that  in  consequence,  a  copy  of  a  declaration 
was  in  the  month  of  November  delivered  to  Coppock,  and 
that  another  was  duly  filed,  and  that  subsequently,  the 
defendant  was  served  with  notice  thereof,  and  with  a  copy 
of  the  particulars  of  the  plaintiff's  demand. 

The  affidavit  of  Mr.  Coppock,  the  attorney  of  the 
defendanti  was  now  produced  in  answer,  and  he  stated 
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that  notice  having  been  senred  at  the  office  of  Mr.  1889» 
Northouse,  the  parliamentary  agent,  empbyed  in  support  f!^^^ 
of  the  petition,  that  the  taxation  of  costs  woold  take  phce  ^  «• 
on  Thursday,  2nd  August,  in  one  of  the  committee  rooms 
of  the  House  of  Commons ;  he  proceeded  to  attend  to  the 
tazaticm  in  the  absence  of  that  gentleman.  That  he  first 
inspected  the  original  application  to  the  Speaker,  upon 
which  the  taxation  was  ordered  to  take  place,  and  that  it 
was  in  the  following  form  :  **  Sir,  In  pursuance  of  the 
act  9  Geo.  4,  c.  22,  we  are  directed  to  transmit  to  you  a 
copy  of  Mr.  Hart*s  account  against  the  petitioners  in  the 
Maidstone  election,  and  to  request  you  to  have  tiie  same 
lazed  in  the  usual  way.  We  are.  Sir,  your  obedient  humble 
servants.**  Signed  **  Bower  and  Back,  46,  Chancery]Lane,** 
dated  ''27tii  July,  1838,**  and  addressed  ''To  the  Right 
Hon.  the  Speaker  of  the  House  of  Conmums.''  That  tiie 
reference  made  by  the  Speaker  was  in  the  following  terms: 
^  By  virtue  of  the  powers  given  to  the  Speaker  of  the 
House  of  Commons,  by  an  act  passed  in  the  9th  year  of 
die  reign  of  King  George  the  Fourth,  I  do  hereby  nomi- 
nate and  appoint  John  Rickman,  Esq.,  clerk  assbtant  to 
the  House  of  Commons,  and  James  W.  Farrer,  Esq.,  one 
of  tiie  Masters  of  the  High  Court  of  Chancery,  to  examine 
and  tax  the  costs  and  expenses  mentioned  in  the  requisi- 
tion hereunto  annexed,  (which  was  tiie  letter  of  Messrs. 
Bower  and  Back) ;  and  the  said  J.  Rickman,  Esq.,  and  J. 
W.  Farrer,  Esq.,  are  to  report  to  me  tiie  amount  thereof, 
together  with  the  name  of  the  party  liable  to  pay  the 
same."  That  on  the  2nd  August,  the  deponent  attended 
the  taxation,  and  the  documents  upon  which  it  was  founded 
having  been  read,  he  objected  to  tiie  power^of  the  ex- 
aminers to  tax  the  costs,  but  that  they  nevertiieless  pro- 
ceeded with  tiie  taxation.  That  the  costs  so  taxed  con- 
tained separate  and  distinct  charges  for  the  opposition  of 
two  distinct  parties  to  the  petition,  namely,  of  J.  M.  Fector, 
Esq.,  and  of  Joseph  Benstead,  the  elector,  admitted  to 
oppose  the  petition  of  the  defendant.   That  the  exanunera 
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1839.  subsequently  made  to  the  Speaker  the  following  report : 
**  Maidstone  election.  In  pursuance  of  the  within  men- 
tioned order  of  the  Right  Hon.  the  Speaker  of  the  House 
of  Commons,  dated  the  SOth  day  of  July  last,  and  here- 
with returned,  we,  the  examiners  thereby  appointed,  do 
certify,  that  in  obedience  thereto,  we  have  examined  and 
taxed  the  costs  and  expenses  mentioned  in  the  said  order ; 
and  we  do  hereby  report  to  the  Right  Hon.  the  Speaker 
of  the  House  of  Commons,  that  the  costs  and  expenses 
allowed  by  us,  on  such  taxation,  amount  to  the  sum  of 
620/.  ISs.  lOd. ;  and  we  do  further  report,  that  George 
Beacon,  George  Powell,  &c.,  who  signed  the  petition 
against  the  return  for  the  borough  of  Maidstone,  found  by 
the  Select  Committee  to  be  frivolous  and  vexatious,  are  to 
pay  the  same,"  dated  2nd  August,  1838,  and  signed 
"  John  Rickman,  and  J.  W.  Farrer."  The  affidavit  then 
went  on  to  allege,  that  this  amount  contained  separate  and 
distinct  sums  for  costs  incurred  by  two  different  parties,  and 
that  they  were  both  included  in  the  one  amount.  It  then 
proceeded  to  disclose  facts,  shewing  that  Mr.  Hart  took 
no  part  in  the  proceedings  before  the  Election  Committee, 
and  that  he  was  not  qualified  to  act  as  a  parliamentary 
agent;  and  also,  that  other  actions  for  the  same  amount  of 
costs  bad  been  brought  against  the  several  persons  men- 
tioned in  the  Speaker's  certificate. 

It  was  contended,  first,  that  the  certificate  did  not 
entitle  the  plaintiff  to  have  judgment  at  all,  for  that  the 
jurisdiction  of  the  Speaker  in  the  case  was  not  sufficiently 
proved.  The  60th  section  of  the  statute  provided,  "  that 
the  costs  and  expenses  of  prosecuting  or  opposing  any 
petition  presented  under  the  provisions  of  this  act,  and 
the  costs,  expenses,  and  fees,  which  shall  be  due  and 
payable  to  any  witness  summoned  to  attend  before  such 
Conmiittee,  or  to  any  clerk  or  officer  of  the  House  of 
Commons,  upon  the  trial  of  any  such  petition,  shall  be 
ascertained  in  manner  following ;  that  is  to  say,  that  on 
application  made  to  the  Speaker  of  the  House  of  Com- 
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monfl,  within  three  months  after  the  determinatbn  of  the       1839. 
merits  of  such  petition,  by  any  such  petitioner,  party,      y^^^ 
witness,  or  oflBcer,  as  before  mentioned,  for  ascertaining  ^' 

such  costs,  expenses,  or  fees,  the  Speaker  shall  direct 
the  same  to  be  taxed  by  two  persons,  of  whom  the  dezk^ 
or  one  of  the  clerks  assistant  to  the  House,  shall  always 
be  one,  and  one  of  the  following  oflBcers,  not  being  a 
member  of  the  House,  shall  be  the  other,  that  is  to  say^ 
Masters  in  the  High  Court  of  Chancery,  clerks  in  the 
Court  of  King's  Bench,  prothonotaries  in  the  Court  of 
Common  Pleas,  and  clerks  in  the  Court  of  Exchequer; 
and  the  persons  so  authorized  and  directed  to  tax  such 
costs,  expenses,  and  fees  shall,  and  they  are  hereby  re* 
quired  to  examine  the  same,  and  to  report  the  amount 
thereof,  together  with  the  name  of  the  party  liable  to  pay 
the  same,  to  the  Speaker  of  the  said  House,  who  shall, 
upon  application  made  to  him,  deliver  to  the  party  or 
parties  a  certificate  signed  by  himself,  expressing  the 
amount  of  the  costs,  expenses,  and  fees  allowed  in  such 
report,  together  with  the  name  of  the  party  liable  to  pay 
the  same ;  and  the  persons  so  appointed  to  tax  such  costs, 
expenses,  and  fees,  and  report  the  amount  thereof,  are 
hereby  authorized  to  demand  and  receive  for  such  tax- 
ation, such  fees  as  shall  be  from  time  to  time  fixed  by 
any  resolution  of  the  House;  and  such  certificate,  so  signed 
by  the  Speaker,  shall  be  conclusive  evidence  of  the 
amount  of  such  demands,  in  all  cases  and  for  all  purposes 
whatsoever.**  As  there  was  a  new  jurisdiction  conferred 
upon  the  Speaker  by  this  statute,  the  Court  would  see 
that  it  was  strictly  and  accurately  observed.  There  was 
a  direct  contravention  of  its  provbions,  however,  by  the 
application  to  the  Speaker  being  made  by  Bower  and  Back 
on  behalf  of  Hart,  who  was  neither  petitioner,  party,  wit- 
ness, nor  officer  concerned  in  the  matter ;  nor  even  an  agent, 
so  far  as  the  appearance  before  the  Committee  was  con- 
cerned. Even,  however,  if  it  could  be  supposed  or  assumed 
that  he  was  an  agent,  the  application  must  be  taken  to  be 
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1839.       inoperatiTey  for  it  was  made  through  the  medium  of  his 
Fbctor       deputies,  Messrs  Bower  and  Co.    Rex  v.  Daman  (a),  and 
^   *•  Ranson  ▼•  Dundas  (b)  were  cited. 

The  certificate  was  besides  invalid,  because  the  amount 
of  costs  found  to  be  due  induded  the  ckim  made  by 
Benstead,  who  was  a  separate  party  from  the  plaintiff.  In 
Siraekey  v.  Turley  (c)  a  similar  case  arose  under  28  Geo.  3, 
c.  B&f  and  the  Court  of  King's  Bench  decided  that  the 
joint  taxation  was  not  warranted  by  its  provisions,  and  the 
plaintiff  was  therefore  nonsuited. 

There  was  another  objection,  however,  to  the  validity  of 
the  certificate,  that  the  name  of  Mr.  Fector  appeared  in  it 
for  the  first  time  in  the  course  of  the  proceedings. 
Throughout  the  whole  of  the  documents,  Mr.  Hart's 
aecount  was  alluded  to,  and  there  was  nothing  to  shew 
thatthat  account  was  in  any  way  connected  with  Mr.  Fector, 
or  his  defence  of  his  seat,  and  the  Speaker  therefore  in 
inserting  Mr.  Fector's  name  exercised  his  own  authority. 
The  action,  however,  should  have  been  brought  jointly 
against  all  the  persons  named  in  the  certificate.  By  the  6Srd 
secdon  of  the  act,  the  certificate  was  provided  to  have  the 
same  effect  as  a  warrant  of  attorney  to  confess  judgment. 
But  where  a  joint  warrant  of  attorney  was  given  by  several 
persons  judgment  could  not  be  signed  upon  it,  unless 
against  all.  Raw  v.  Akierson^d),  Gee  v.  Lane  (e),  Gurnet/ 
V.  Gordon  (/),  were  also  in  point.  The  cases  of  Rex  v. 
Chandler  (g\  Rex  v.  Jukes  {h\  Rex  v.  Little  {i) ;  1  Bum's 
Justice  f  tit,  Convietion,  689;  Pay  ley  on  Convictions,  p.  15, 
were  also  cited. 

Thesiger  and  ChanneU,  in  support  of  the  rule.  The 
statute  was  in  ease  of  the  defendant,  and  the  Court  there- 

(a)  2  B.  &  Aid.  378.  (/)  2  Tyr.6l6;  2  Cromp.&J. 

(6)  3  Bing.  N.  C.  123.  614 ;  2  Moo.  &  Sc.  187. 
(c)  7  East,  507.  {g)  1  Salk,  378. 

(<0  7  Taun.  453 ;  1  Moo.  145.  (A)  8  T.  R.  542. 

(e)  16  East,  692.  (t)  i  Burr.  609. 
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ime  would  not  proceed  upon  that  striet  rule  which  they  1999. 
adopted  in  ordinary  cases  of  summary  conviction  and  of  pj^^xoii 
statutory  jurisdiction.  Its  provisions  were  directory  cmly  ^«« 
as  to  the  person  by  whom  the  application  should  be  made 
to  the  Speaker;  and  as  all  the  reaUy  necessary  provisions 
of  the  act  had  been  complied  with,  it  was  immaterial 
whedier  the  application  was  made  in  reality  by  the  phdntifl^ 
or  by  any  deputed  agent.  The  plaintiff  had,  at  all  events, 
established  aprim&  fiicie  case,  and  it  was  for  the  defendant 
clearly  to  disprove  it  before  the  Court  would  interfere* 
It  was  submitted,  that  this  had  not  been  done.  Benstead*8 
expenses  might  properly  be  included  in  the  amount  eertif 
fied  to  be  payable,  because  it  was  obvious  that  they  were 
incurred  in  the  same  matter  as  that  in  which  the  plaintiff 
was  interested ;  and  the  defendant's  petition  having  been 
declared  to  be  frivolous  and  vexatious,  Benstead  was  as  much 
entitied  to  his  costs  as  tiie  plaintiflEl  Sirachey  v.  Turhjff 
was  a  case  where  the  parties  were  two  petitioners,  and  not 
defenders  of  the  seat,  and  they  might  have  proceeded  on 
very  difierent  grounds;  here  there  could  only  be  one 
ground  of  defence.  With  regard  to  the  last  olgection, 
unless  the  defendant  could  make  it  appear  that  the 
plaintiff  had  actually  recovered  agamst  another  person,  the 
present  mode  of  proceeding  could  not  be  objected  to. 

Cur.  ado.  vuU. 

TiMDAL,  C.  J.,  in  this  term  delivered  the  following 
judgment.  Upon  shewing  cause  against  the  rule  granted 
in  this  case,  for  signing  and  entering  up  final  judgment  for 
the  sum  specified  on  the  certificate  of  the  Speaker  of  the 
House  of  Commons,  in  pursuance  of  the  statute  9  Geo.  4^ 
c.  22,  three  objections  have  been  urged  on  the  part  of  the 
defendant  against  the  plaintiff's  right  to  recover  his  costs ; 
first,  that  upon  the  facts  brought  before  the  Court  by  the 
affidavits,  the  Speaker  had  no  previous  direction  to  grant 
his  certificate ;  secondly,  that  the  certificate  includes  the 
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1889.  costs  of  another  petitioner  besides  those  of  the  plaintiff; 
and  lastly,  that  the  action  should  have  been  a  joint  action 
against  all  the  petitioners,  not  a  several  action  against 
each. 

With  respect  to  the  objection  lastly  taken,  we  think  it 
might  have  been  entitled  to  much  consideration,  if  the 
plaintiff  had  already  entered  up  his  judgment  in  another 
action  against  any  one  of  the  parties  made  liable  to  the 
costs ;  for  that  would  have  raised  the  question,  whether 
more  than  one  action  can  be  maintained  under  the  statute, 
where  several  parties  are  made  liable  to  the  costs ;  but  as 
no  application  has  yet  been  made  by  the  plaintiff  in  any 
other  action,  and  it  does  not  appear  that  any  other  will  be 
made,  the  only  question  at  present  before  us  is,  whether  a 
several  action  is  maintainable  against  one  of  such  parties 
only.  And  we  think,  that  under  the  construction  of  the 
6Srd  section,  it  is,  at  all  events,  in  the  election  of  the  party 
who  is  entitled  to  the  Speaker's  certificate,  to  demand 
them  of  any  one  of  the  persons  made  liable  by  the 
certificate,  and  to  bring  his  action  against  such  one  alone. 

In  support  of  the  two  former  objections,  it  has  been 
urged,  in  the  first  place,  on  the  part  of  the  defendant,  that 
the  several  clauses  of  the  statute,  which  give  authority  to 
the  Speaker  to  ascertain  and  certify  the  costs,  are  to  be 
considered  as,  and  to  receive  the  same  strict  construction 
with,  clauses  in  an  act  of  Parliament  which  impose  a  pe- 
nalty, so  that  no  intendment  is  to  be  made  in  favour  of  the 
Speaker's  jurisdiction ;  but  on  the  contrary,  such  jurisdic- 
tion must  appear  expressly,  and  with  entire  certainty  upon 
the  face  of  the  proceedings  themselves.  But  we  cannot 
consider  the  authority  given  by  this  statute  to  the  Speaker 
as  having  any  connection  with,  or  bearing  any  analogy  to,  a 
penal  enactment.  Even  admitting  that  the  clauses,  which 
give  to  the  Committee  appointed  to  consider  the  merits  of 
a  petition,  the  power  of  reporting  that  such  petition,  or 
the  opposition  thereto,  is  frivolous  and  vexatious ;  and 
which  impose,  as  the  consequence  of  such  report,  the  pay- 
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ment  of  the  full  costs  and  expenses  of  the  adverse  party  ^  18S9. 
by  the  persons  against  whom  such  report  is  made,  are  to  be 
considered  in  the  nature  of  penal  enactments;  still  the 
audiority  given  to  the  Speaker  is  of  a  nature  widely  dif- 
ferent; it  b  created-^not  for  the  purpose  of  imposing 
costs,  but  of  ascertaining  their  amount  by  taxation  by  cer- 
tain oflicers  therein  mentioned :  and  the  clauses  relating 
to  it  have  no  other  object  or  effect  than  to  moderate  and 
diminish  the  amount  of  the  costs  already  incurred,  or  at 
an  events^  to  ascertain  their  just  measure.  They  are,  in 
fact,  clauses  beneficial  to,  and  not  in  prejudice  of,  the  party 
against  whom  the  penalty  of  costs  has  been  awarded 
mder  the  statute ;  and'  ought,  therefore,  as  it  appears  to 
us,  to  receive  a  favourable  construction  in  themselves ;  and 
ao  ako,  every  fair  intendment  is  to  be  made  from  the  facta 
disclosed  by  die  affidavits,  in  support  of  die  jurisdiction 
mider  which  the  Speaker  acts. 

Now,  the  first  objection  is  that  the  name  of  Mr.  Fector, 
the  petitioner,  nowhere  appears  upon  tiie  face  of  any 
document  brought  before  the  Court,  until  it  appears,  for 
tiie  first  time,  in  the  Speaker's  certificate  i  but  that  in  the 
original  application  to  the  Speaker,  a  copy  **  of  Mr.  Hart's 
account  against  the  petitioners"  is  transmitted  for  taxation; 
and  that  the  reference  by  the  Speaker  to  the  taxing  officers 
-^the  appointment  given  by  them  of  the  day  of  taxation — » 
and  also  their  report  to  the  Speaker  of  the  amount  of  the 
costs,  never  disclose  the  name  of  the  plaintiff,  but  use 
and  adopt  the  same  description  as  that  contained  in  the 
first  application.  It  b,  therefore,  contended  by  the  de- 
fendant, that  the  account  of  Mr*  Hart  b,  or  may  be,  the 
account  of  a  perfect  stranger  to  the  transaction ;  that  the 
costs  and  expenses  may  include  or  belong  to  something 
else ;  and  that  no  authority  is  shewn  in  the  Speaker  to  in- 
sert the  name  of  Mr.  Fector  in  his  certificate.  But  when 
it  b  considered  that  the  taxation  of  the  costs,  which  took 
place,  arose  out  of  the  decision  of  the  conunittee  ap« 
pointed  to  try  the  merits  of  the  Maidstone  Election,  by 
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1839.        which  it  appears,  as  set  out  in  one  of  the  affidavits,  that 
Fectob       ^''  ^^c*^'^  ^*s  the  sitting  member,  and  the  party  pe- 
V.  titioned  against ;  and  that  the  appointment  of  the  day  for 

taxation  is  headed  '*  Maidstone  Borough,"  and  the  costs 
and  expenses  of  Mr.  Hart  in  the  matter  of  the  above 
election,  are  therein  expressly  referred  to ;  that  the  report 
of  the  examiners  is  headed  "  Maidstone  Election;"  and 
that  the  Speaker's  certificate  is  founded  expressly  on  the 
reference  which  he  had  previouly  made  to  these  same 
officers,  and  which  he  describes  in  his  certificate  as  a  re- 
ference of  "  the  costs  and  expenses  incurred  by  John 
Minet  Fector,  Esq.,  sitting  member  for  the  borough  of 
Maidstone ;"  it  seems  a  necessary  intendment,  taking  the 
documents  together,  that  the  costs  and  expenses  of  Mr. 
Hart  in  the  matter  of  the  election,  and  the  costs  and  ex- 
penses claimed  by  the  sitting  member,  must  be  the  same 
identical  costs  and  expenses.  Again,  the  affidavit  of  the 
defendant's  agent  states  that  he  attended  the  taxation,  that 
he  objected  to  the  authority  of  the  taxing  officers,  and 
protested  against  their  proceeding  ;  but  that,  nevertheless, 
they  proceeded,  and  though  the  affidavit  is  silent  as  to 
what  objection  was  made,  yet,  taking  it  to  have  been  that 
which  is  above  adverted  to,  it  could  only  have  been  over- 
ruled by  proof  before  the  officers  that  the  costs  of  Mr. 
Hart,  and  the  costs  of  Mr.  Fector,  were  identically  the 
same.  Indeed,  there  is  not  the  slightest  suggestion  in  the 
affidavit,  that  Mr.  Hart's  bill  of  costs  related  to  any  other 
subject  matter  than  the  costs  incurred  before  the  Election 
Committee,  and  such  suggestion  could  never  have  been 
omitted,  if  the  fact  had  warranted  the  insertion  of  it. 
We,  therefore,  think  that  the  first  objection  ought  not  to 
be  allowed  to  prevail. 

The  second  objection  is,  that  the  costs  of  Benstead,  an 
elector,  who  was  allowed  by  the  House  to  be  admitted  a 
party  to  defend  the  return  of  Mr.  Fector,  are  included  in 
the  amount  of  the  taxation ;  and  that  the  Speaker  had  no 
jurisdiction  to  make  a  certificate  including  both.    What 
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was  the  amount  of  those  costs  so  aUeged  to  be  due  to  Ben-        1889. 
stead  the  affidavit  does  not  disclose,  nor  the  ground  upon 
which  the  taxing  officers  included  such  costs  in  the  bill ; 
nor,  indeed,  does  it  appear,  with  any  degree  of  certainty, 
that  die  agent  made  any  precise  objection  on  this  account. 
But  whedier  he  did  or  not,  we  think  this  objection  is 
answered  by  reference  to  the  60th  section  of  the  statute, 
by  which  the  certificate  of  the  Speaker  is  declared  to  be 
oondusiye  eyidence  of  the  amount  of  the  costs ;  the  dis- 
puted items  being,  in  etkct,  items  in  the  account,  which 
the  taxing  officers,  after  hearing  both  sides,  thought  them- 
selves warranted  in  allowing,  and  the  Speaker  in  certifying. 
And  we  tiiink  the  present  case  differs  widely  from  that  of 
Siraehet/  v.  Turley  (a),  where  the  objection  that  the  costs 
of  two  separate  parties  were  made  the  subject  of  a  joint 
taxation,  appeared  upon  the  documents  themselves ;  and 
the  Court  could  not  do  otherwise  than  take  notice,  tiiat 
under  a  power  given  to  tax  the  costs  of  '*  such  petition," 
tiie  officers  had  taxed  the  costs  jointiy,  upon  several  pe* 
ti&>ns,  signed  by  different  persons ;  whereas,  in  the  pre- 
sent case,  the  objection  is  raised  only  by  affidavit. 

We,  therefore,  think  the  objections  ought  not  to  be 
allowed,  and  that  tiie  rule  for  entering  up  judgment  should 
be  made  absolute. 

*  Rule  absolute. 

(o)  7  East,  607. 
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special  demurrer  to  the  defendants    pleas.     It  was  an  wuprofided, 

that  the  costs 
and  ezpensee  of 
ohtabdng  the  passing  of  the  act  should  be  paid  oat  of  the  first  moneys  raised  under  its  proYisionSy 
it  was  held  that  a  party  might  bring  debt  for  work  and  Uboor  done  by  him,  and  expenses  incurred 
about  obtaining  the  act,  although  he  was  one  of  the  Company,  incorporated  by  the  act,  and  by 
whom  it  was  recited,  that  the  establishment  referred  to,  was  to  be  undertaken  at  their  own  costs 
and  charges. 
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action  of  debt  for  work  and  labour  done  by  the  plaintifiPi 
in  and  about  applying  for  and  obtaining  the  passing 
of  an  act  of  parliament  for  establishing  a  general  ceme- 
tery for  the  interment  of  the  dead  in  the  neighbour- 
hood of  the  metropolis,  and  for  a  further  amount  for 
expenses  incurred  by  him  in  relation  to  the  obtaining  the 
act ;  and  the  declaration  alleged,  that  after  the  passing  of 
the  said  act,  the  defendants,  being  the  General  Cemetery 
Company,  under  and  by  virtue  of  the  said  act,  and  of  the 
powers  and  provisions  therein  contained  in  that  behalf, 
raised  and  received  divers  sums  of  money,  amounting  in 
the  whole  to  20,000/.,  out  of  which  the  said  Company  might 
and  ought  to  have  paid  the  plaintiff  the  sums  of  money 
before  alleged  to  be  due,  (viz.  5,000/.  for  his  services,  and 
1000/.  for  money  laid  out  by  him  to  their  use) ;  and  there- 
upon, it  became,  and  was  the  duty  of  the  defendants,  out  of 
the  said  sums  of  money  so  received  by  them,  to  pay  to  the 
plaintiff  the  said  several  sums  due  to  him;  yet  that  the 
defendants  did  not  lay  out  or  apply,  although  often  re- 
quired, in  any  manner  whatsoever  the  said  sums  of  money 
&c.,  in  or  towards  discharging  their  debt  to  the  plaintiff^ 
whereby,  &c. 

The  defendants  pleaded,  first,  that  the  plaintiff  be- 
stowed his  said  work  and  labour,  and  paid  and  laid  out  the 
said  sums  of  money  in  the  declaration  mentioned,  in  and 
about  applying  for  and  obtaining  the  passing  of  the  act, 
&c.,  voluntarily  and  of  his  own  accord,  without  the  request 
of  any  person  whatsoever,  and  without  any  contract,  ex- 
press or  implied,  for  the  payment  of  any  money  for  the 
said  works  and  labour,  or  for  the.  repayment  of  the  said 
moneys  alleged  to  have  been  expended :  verification. 

Secondly,  that  no  account  or  particulars  of  the  said 
work  and  labour,  or  of  the  money  laid  out  and  expended, 
with  dates  and  other  necessary  particulars,  vouchers, 
receipts  and  documents  relating  thereto,  was  made  and 
delivered  to  the  said  Company,  or  to  any  of  the  officers 
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thereto,  in  order  that  the  same  might  be  examined :  veri- 
fication. 

The  plaintiff  demurred  to  these  pleas :  joinder. 

FF.  H.  Watson,  in  support  of  the  demurrer.  The  act 
mentioned  in  the  declaration  was  2  &  3  W.  4,  c.  1 10,  and 
after  having  recited  that  the  several  persons  mentioned, 
amongst  whom  was  the  plaintiff,  were  willing  and  desirous, 
at  their  own  cost  and  charge,  to  establish  a  cemetery  in 
an  open  situation,  adjacent  to  the  metropolis,  under  certain 
regulations  and  restrictions,  which  would  be  of  great  public 
advantage,  proceeded  to  enact,  in  the  20th  section,  "  that 
aU  the  money  to  be  raised  by  the  said  Company  by  virtue 
of  this  act,  shall  be  laid  out  and  applied,  in  the  first  place, 
in  paying  and  discharging  all  costs  and  expenses  incurred 
in  applying  for,  obtaining  and  passing  this  act,  and  all 
other  expenses  preparatory  or  relating  thereto ;"  and  it 
was  then  provided,  that  the  remainder  of  the  money  should 
be  applied  towards  purchasing  lands,  and  making  and 
maintaining  the  cemetery.  The  act,  it  must  be  borne  in 
mind,  was  a  private  act,  and  the  words  in  it  being  those  of 
the  defendants  themselves,  must  be  construed  as  largely 
as  possible  against  them.  They  were  all  volunteers,  and 
therefore,  the  allegation  in  the  first  place,  in  respect  of 
the  plaintiff,  was  no  answer  to  his  cause  of  action.  The 
act  was  silent  upon  this  subject,  and  made  no  dis- 
tinction between  volunteers  and  agents  regularly  hired. 
Tiban  v.  The  Warwick  Gas  Light  Company  (a)  was  a 
direct  authority  that  an  action  of  debt  might  be  brought. 
There  the  statute  contained  a  provision  similar  in  its  terms 
to  that  which  was  applicable  to  the  present  case,  and  the 
plaintiff  was  the  attorney  who  obtained  the  act.  Vin.  Abr. 
tit. "  Debt,"  1 2,  and  Com.  Dig.  "  Action  on  Statute,"  were 
also  in  point.  With  regard  to  the  second  plea,  there  was 
nothing  contained  in  the  act  to  make  it  necessary  to  deliver 
particulars  before  the  commencement  of  an  action. 

(a)  4  B.  &  C.  962 ;  7  Dowl.  &  Ry.  376. 


277 


1839. 


Caiidsh 

V. 

General 
csmeteby 
Company. 


378 


CASES  ON   POINTS  OF   PRACTICE^  C.    P. 


1839. 


Cailden 

V, 

General 
Cemetery 
Company. 


Sir  W.  W.  FoUett,  for  the  defendants.  It  was  a  question 
whether  this  action  was  maintainable  by  a  person  in  the 
situation  of  the  plaintiff.    He  was  himself  one  of  those, 
who,  in  the  recital,  were  stated  to  be  willing  to  undertake 
the  work  at  their  own  cost  and  charge.    The  5S0th  clause, 
besides,  although  it  empowered  the  Company  to  adminis- 
ter the  funds  which  they  should  raise  legally,  did  not 
authorize  them  to  pay  money  away  to  a  mere  volunteer. 
It  could  not  be  said  that  the  plaintiff  had  any  legal  de- 
mand before  the  act,  and  no  new  right  was  conferred  upon 
him  by  its  provbions.    There  was  no  contract  made  with 
him  by  any  one,  and  if  his  claim  was  admitted,  others 
might  be  set  up,  perhaps  founded  on  equally  good  grounds. 
The  declaration,  however,  could  not  be  supported,  for 
although  the  plaintiff  alleged  that  he  had  bestowed  his 
work  and  labour,  it  did  not  appear  that  they  were  of  any 
value  in  obtaining  the  act  of  Parliament.     There  was, 
besides,  no  allegation  of  the  defendants,  being  in  posses- 
sion of  funds  at  all,  at  the  time  of  the  demand  being  made 
upon  them.     The  section  of  the  statute  referred  to,  was 
only  directory  as  to  the  mode  of  appropriating  the  funds 
raised,  and  it  was  ordered  that  they  should  be  applied,  *'  in 
the  first  place,  in  paying  and  discharging  all  costs  and 
expenses  incurred  in   applying  for,  and  obtaining,   and 
passing  the  act  ;**  but  no  one  could  maintain  such  an  action 
as  the  present,  for  it  would  prevent  the  proper  distribution 
of  the  funds.     If  this  action  was  to  succeed,  then,  any 
person  who  had  used  any  effort  in  obtaining  the  act  might 
make  a  claim,  and  all  the  money  raised  would  be  swept 
away.    The  act  gave  no  action  in  debt  so  as  to  entitle  an 
individual  to  sue,  but  if  any  suit  was  brought  it  must  be  in 
a  different  form,  in  case,  for  the  misappropriation  of  the 
funds.  Tibon  v.  The  Warwick  Gas  Light  Company,  was, 
at  all  events,  a  questionable  authority,  but  there  the  action 
was  different  from  that  in  the  present  instance,  for  it 
alleged  that  the  plaintiff  was  retained  and  employed  by 
the  parties,  and  had  a  legal  claim  for  his  work  and  labour 
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as  attorney  for  the  defendants.  There  was  besides,  an 
allegation  in  that  case  of  the  success  of  the  plaintiff's  pro- 
ceedings for  the  act,  and  as  the  costs  were  necessary,  the 
judgment  of  the  Court  must  have  proceeded  on  the  ground 
that  the  terms  of  the  statute  referred  to  the  solicitor's  bill. 
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FF.  H.  Watson  replied. — The  declaration  was  apparendy 
sufllcient,  and  could  not  be  objected  to,  unless  upon  special 
demurrer.  The  allegation  of  the  Company  having  obtained 
large  sums  of  money  by  virtue  of  the  act,  was  a  suffident 
allegation  of  the  Company  being  in  possession  of  funds  to 
pay  to  the  plaintiff  at  the  time  of  his  demand.  If  there 
were  any  other  charges  they  should  have  been  pleaded, 
but  they  must  not  be  assumed  to  exbt ;  Cane  v.  Chap- 
man  (a),  and  it  was  not  for  the  plaintiff  to  allege  them  at 
all  events. 


Cur.  adv.  vnU. 

TiNDAL,  C.  J.,  in  this  term  delivered  the  judgment  of 
the  Court.  The  whole  of  the  argument  in  this  cas^, 
although  it  arose  upon  a  special  demurrer  to  the  pleas  of 
the  defendants,  has  turned  upon  the  validity  of  the 
declaration ;  for,  as  to  the  two  pleas  which  are  demurred 
to,  it  was  virtually  admitted,  on  the  part  of  the  defendants, 
that  they  are  not  sufficient  in  law.  The  defendants  have 
therefore  insisted  upon  various  objections  against  the  right 
of  the  plaintiff  to  recover  in  this  form  of  action,  as  appear- 
ing upon  the  declaration,  and  the  question  is,  whether  any 
of  those  obligations  are  available  in  law  ? 

The  first  objection  which  has  been  raised  is,  that  as  the 
plaintiff  had  no  legal  claim  against  any  one  before  the 
passing  of  the  act,  for  his  labour  and  expenses,  the  same 
having  been  bestowed  and  incurred  without  any  request 
from  any  one ;  and  therefore,  as  it  is  contended,  gratuitously. 


{fl)  5  Ad.  &  El.  647. 
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80  the  act  never  intended  to  give  him  a  claim  against  the 
defendants  which  he  had  not  before  against  some  individual. 
But  looking  at  the  20th  section  of  the  statute,  under  which 
the  defendants  were  incorporated,  we  think  the  labour  and 
expenses  described  in  the  declaration  are  precisely  those 
which  are  intended  by  the  20th  section  of  the  act  to  be 
paid  and  discharged  out  of  the  first  monies  which  shall  be 
raised  by  the  Company  by  virtue  of  such  act.  The  act 
probably  contemplated  the  difficulty  which  would  arise 
from  many  of  the  expenses  being  necessarily  incurred,  and 
much  care  and  labour  necessarily  bestowed  before  the 
Company  were  incorporated ;  and,  consequently,  at  a  time 
when  there  could  be  no  privity  of  contract  between  the 
party  who  had  so  expended  his  money  and  bestowed  his 
labour  on  the  Company ;  and  it  therefore  expressly  directs, 
that  all  the  money  to  be  raised  by  the  Company,  by  virtue 
of  the  act,  shall  be  laid  out  and  applied,  in  the  first  place, 
in  paying  and  discharging  all  costs  and  expenses  incurred 
in  applying  for,  and  obtaining  and  passing  the  act,  and  all 
other  expenses  preparatory  or  relating  thereto.  It  seems, 
therefore,  to  us,  that  the  very  object  of  the  clause  was  to 
give  a  remedy  to  the  plaintiff  where  he  had  none  before, 
whether  or  not  by  an  action  of  debt,  or  by  an  action  on 
the  case,  forms  a  separate  and  distinct  ground  of  objection. 

It  was  next  objected,  that  it  does  not  appear  that  the 
labour  and  expenses  were  of  any  value  to  the  defendants. 
To  which  it  seems  a  sufficient  answer,  that  the  declaration 
alleges  it  to  be  labour  and  expense  incurred  in  procuring 
the  very  act  of  ParUament  under  and  by  which  the  defend- 
ants obtained  their  incorporation ;  that  is,  it  was  labour 
bestowed  and  expense  incurred  by  the  plaintiff  which  the 
individuals,  who  afterwards  became  the  Company,  have 
adopted ;  and  as  to  the  amount  in  value  of  such  labour  and 
expenditure,  the  jury  would  have  to  fix  that  by  their 
verdict 

It  was  next  objected,  on  the  part  of  the  defendants,  that 
the  declaration  does  not  state  that  the  defendants  had  any 
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money  in  their 'hands  at  the  time  the  plaintiff  demanded 
his  debt,  or^  at  all  events^  that  they  had  suflScient  in  their 
hands  to  satisfy  the  demand  of  the  plaintiff.  And  if  this 
objection  had  been  made  the  ground  of  a  special  demurrer 
to  the  declaration,  it  might,  perhaps,  have  been  held  that 
the  allegation  is  insufficient  for  that  purpose.  But  the 
declaration  does,  in  fact,  allege  that  the  Company,  after  the 
passing  of  the  act,  **  under  and  by  virtue  of  the  act  did 
receive  divers  sums  of  money,  out  of  which  they  might  and 
ought  to  have  paid  and  satisfied  the  plaintiff; "  and  we 
think  that  this  amounts  in  substance,  to  an  averment  that 
the  Company  had  enough  to  satisfy  the  plaintiff's  demand, 
and  therefore  is  suflScient  upon  a  general  demurrer.  And 
if,  in  fact,  the  Company  had  never  received  money  to  such 
an  amount  as  that  out  of  it,  they  might  have  paid  the 
plaintiff's  demand,  the  defendants  could  have  traversed 
the  averment ;  or  if  they  had  received  suflScient,  but  had 
expended  what  they  received  in  satisfying  other  claimants 
who  came  equally  with  the  plaintiff  within  the  description 
contained  in  the  20th  section,  the  defendants  might  have 
pleaded  this  special  matter  as  an  answer  to  the  action. 

The  last,  and  which  appears  the  most  important  objec- 
tion to  the  declaration,  was,  that  the  action  was  misconceived ; 
for  that,  if  any  action  was  maintainable,  it  ought  to  have  been 
an  action  on  the  case,  for  the  misapplication  of  the  funds 
raised  by  the  statute,  but  not  an  action  of  debt.  That  the 
plaintiff  might  have  maintained  an  action  on  the  case,  for 
the  breach  of  duty  on  the  part  of  the  defendants  in  their 
application  of  the  funds,  may  perhaps  be  true ;  but  we 
think  that,  at  all  events,  the  plaintiff  had  his  election,  under 
the  circumstances,  to  bring  case  or  debt.  The  present 
declaration  does  not  appear  to  us  to  be  distinguishable  in 
substance  from  that  in  Tilson  v.  The  Warwick  Gcu  Light 
Company,  There  the  declaration  states  the  work  and 
labour  to  have  been  done  by  the  plaintiff,  **  on  behalf  of 
certain  persons,  projectors  of  a  certain  undertaking,  for 
lighting  the  town  of  Warwick  with  gas  ;*'  but  who  these 
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projectors  were^  is  left  quite  uncertain ;  no  privity  what- 
ever was  shewn  between  those  projectors  and  the  defendants 
in  the  action.  In  this  case  the  declaration  alleges  the  work 
and  labour  to  have  been  bestowed  by  the  plaintiff  before 
the  passing  of  the  act,  without  stating  any  body  on  whose 
behalf  or  request  it  was  done,  (whether,  however,  it  was 
performed  without  a  request  or  at  the  request  of  a  stranger 
seems  immaterial.)  And  in  both  cases  the  declaration 
then  proceeds  to  bring  the  plaintiff  within  the  provision  of 
each  respective  statute,  directing  the  payment  of  his  de- 
mand to  be  made  out  of  the  first  moneys  to  be  raised  under 
each  act  In  the  case  referred  to,  it  was  said  by  Holroyd,  J., 
''  that  the  facts  stated  in  the  first  count  were  sufficient  to 
shew  that  the  defendants  were  under  a  legal  obligation  to 
pay  the  money  to  the  plaintiff;**  and  further,  he  adds, 
**  the  act  of  Parliament  directed  that  the  costs  of  obtaining 
the  bill  shall  be  paid  out  of  the  first  moneys  subscribed 
under  the  act  When  the  money,  so  subscribed,  came  to 
the  possession  of  the  Company,  they  became  liable,  by  law, 
to  pay  those  costs ;  and  the  amount  of  them  was  money, 
which  the  defendants  owed  to,  and  unjustly  detained  from, 
the  plaintiff.**  We  concur  in  this  reasoning,  and  think  it 
gives  the  answer  to  the  last  objection. 

Upon  the  whole  we  think  the  plaintiff  is  entitled  to 
judgment. 


Judgment  for  Plaintiff. 


Smith  v.  Nicholls. 

J.  HE  plaintiff  declared  in  case,  and  the  declaration  con- 
tained six  counts.  In  the  first  count  he  alleged  that  the 
defendant  had  preferred  an  unfounded  charge  against  him 

jadgment  re- 
covered ID  res- 
pect of  the  same  cause  of  acdon  in  the  Vice  Admiralty  Court  of  Stem  Leone; — Held    bad,  1st, 
because  the  nature  of  the  cause  of  action  was  not  altered  by  such  a  judgment ;  and  2nd,  because 
there  was  no  allegation  that  the  judgment  was  conclusive  between  the  parties  in  the  colony. 


Where  to  a  de- 
claration in 
trover,  the 
defendant 

a 
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for  illegal  trading;  and  abo,  that  he  had  caused  the  1839. 
plaintiff's  ship,  the  Admiral  Owen^  to  be  seized:  the  smmh 
second  count  was  for  maliciously  arresting  the  plaintiff  on  «. 

^  NlCHOLLS.* 

a  charge  of  rescuing  the  ship  Admiral  Otoen,  and  causing 
him  to  enter  into  recognizances  to  appear  to  answer  the 
allegations  made  against  him  within  six  months:  the  third 
count  alleged,  that  the  defendant  had  falsely  charged  the 
plaintiff  with  having  feloniously  received  government 
stores,  which  had  been  stolen,  and  had  caused  him  to  be 
imprisoned :  the  fourth  count  was  for  causing  the  plain-^ 
tiff's  premises  to  be  searched,  on  the  charge  last  men* 
tioned :  the  fifth  count  was,  for  not  selling  the  plaintiff's 
goods,  which  had  been  seized,  with  proper  care :  and  the 
sixth  and  last  count  was  in  trover,  for  the  recovery  of  the 
goods. 

The  defendant  pleaded,  to  the  whole  declaration,  the 
several  pleas  of  not  guilty  and  the  statute  of  limitations : 
to  the  fifth  count,  that  he  had  not  the  sale  of  the  goods : 
to  the  last  count,  that  the  goods  did  not  belong  to  the 
plaintiff;  and  for  a  further  plea  to  the  same  count,  that, 
at  the  time  mentioned  therein,  the  defendant  was  a  public 
officer,  to  wit,  governor  and  superintendent  of  a  certain 
island,  within  the  possessions  of  his  Majesty  beyond  the  seas, 
called  Fernando  Po,  and  was  one  of  the  justices  assigned 
to  keep  the  peace  within  the  said  island,  which  was  within 
the  jurisdiction  of  the  Vice  Admiralty  Court,  held  at  his 
Majesty's  colony  of  Sierra  Leone  ;  and  that  he,  believing 
that  a  breach  of  the  navigation  laws  had  been  committed  by 
the  plaintiff  with  the  ship  and  boat  in  the  declaration  men* 
tioned,  and  that  the  said  ship  and  boat,  and  the  goods  on 
board  the  same,  were  liable  to  be  forfeited  ;  and  that  it  was 
his  duty  to  cause  the  same  to  be  carried  to  Sierra  Leone 
aforesaid,  for  adjudication  in  the  said  before-mentioned 
Court,  did,  &c.,  within  the  said  jurisdiction,  cause  the 
said  ship  and  boat,  and  the  goods  therein,  to  be,  and  the 
same  were,  seized,  by  the  crew  of  a  certain  ship,  employed 
in  his  Majesty's  service  in  that  behalf;  and,  thereupon 


S84  CASBS  ON  POINTS  OF  PRACTICB|   C  P. 

18S9*        caused  the  same  to  be,  and  the  same  were,  conveyed  to 
Sierra  Leaner  for  adjudication,  &c.|  on  the  matters  there 
to  be  alleged  in  respect  of  the  breach  of  the  aforesaid 
laws ;  and  therefore,  caused  the  same  to  be  detained,  and 
the  same  were  detained  at  Sierra  Leone,  for  a  space  of  three 
weeks,  at  the  expiration  of  which,  the  said  ship,  boat,  and 
goods  were  restored  to,  and  received  back  by,  the  plaintiff^ 
he  then  being  discharged  and  acquitted  of  the  said  breach 
of  the  law ;  and  that  in  so  causing  the  said  ship,  boat, 
and  goods  so  to  be  seized  and  detained  as  aforesaid,  and 
not  otherwise,  he  converted  and  disposed  thereof  in  the 
manner  alleged  by  the  plaintiff;  and  the  defendant  further 
alleged,  that  before  the  commencement  of  thb  suit,  to 
wit,  &C.,  the  plaintiff  impleaded  him  in  the  said  before- 
mentioned  Court  of  Vice  Admiralty,   the  same  Court 
having  jurisdiction  in  the  premises,  of  and  concerning  the 
seizure  of  the  said  ship,  boat,  and  goods,  and  for  all  the 
damages  sustained  by  the  plaintiff  thereby ;  and  the  plain- 
tiff then  sued  for  such  damages,  and  such  proceedings  were 
thereupon  had  in  the  said  Court,  that  afterwards,  &c«,  a 
sentence,  or  decree,  was  made  and  pronounced  in  and  by 
the  said  Court,  upon  the  matters  of  the  said  claim  and 
suit  of  the  plaintiff;  by  which  it  was  adjudged  and  ordered, 
that  the  defendant  should  pay  to  the  plaintiff  the  damages 
sustained  by  him  on  occasion  of  the  premises,  with  costs 
and  expenses,  to  be  ascertained  by  the  Registrar  of  the 
said  Court,  and  that  thereupon  afterwards,  and  before  the 
commencement  of  this  suit,  the  said  Registrar  of  the 
Court,  did  ascertdn  and  report  to  the  Court  that  such 
costs,  damages,  and  expenses  amounted  to  450/.  5^.  which 
report  was  afterwards,  &c.,  confirmed,  and  which  sen- 
tence and  decree  and  aflSrmance  had  not  been  in  anywise 
reversed  or  made  void :  verification.     There  was  then  a 
further  plea,  setting  out  the  same  introductory  matter  as 
in  the  sixth  plea  contained,  and  alleging  that  the  plaintiff, 
having  quitted  the  island  of  Fernando  Po,  and  having  left 
his  i^oods  there  unprotected,  they  were  in  danger  of  being 
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lost  or  stolen ;  and  that  the  defendant  being  a  public  officer  1830. 
and  justice,  as  aforesaid,  and  believing  that  it  was  his  duty, 
in  such  capacity,  to  take  care  of  property  left  unpro- 
tected in  the  island,  and  to  dispose  of  the  same  in  the 
mode  most  advantageous  to  its  owners,  and  that  it  was  for 
the  interest  of  the  plaintiff,  and  would  prove  consistent 
with  his  wishes,  that  the  goods,  before-mentioned,  should 
be  disposed  of  as  hereinafter  stated,  and  for  the  purpose 
of  preventing  the  said  plaintiff  from  being  deprived 
of,  and  losing  the  said  goods;  and  in  order  to  pro- 
cure all  the  benefit  to  be  derived  therefrom,  for  the 
plaintiff,  he  did,  on,  &c.,  cause  the  same  to  be,  and  the 
same  were,  therefore,  collected  into  the  hands  of  certain 
public  officers  of  the  island,  in  that  behalf  by  the  defend- 
ant directed  and  authorized;  and,  thereupon,  the  said 
goods  were  sold  and  dbposed  of,  for  the  most  money  that 
could  reasonably  be  obtained  for  them ;  which,  after  de- 
ducting the  necessary  incidental  expenses,  amounted  to 
5,000/.,  and,  therefore,  the  defendant  caused  the  said  sum 
to  be  remitted,  and  the  same  was  remitted,  to  the  Lords 
Commissioners  of  his  Majesty's  Treasury,  for  the  purpose 
of  being  paid  over  to  the  plaintiff,  and  received  by  him, 
in  full  satisfaction  and  discharge  of  the  cause  of  action  in 
the  last  count  mentioned,  and  all  damages  sustained  on 
occasion  thereof;  and  that  afterwards,  &c.,  the  plaintiff 
accepted  and  received  the  same  sum  of  money,  in  full 
satisfaction,  &c. ;  and  the  plea  further  alleged,  that  de- 
fendant had  so  only  converted  and  disposed  of  the  said 
goods:  verification. 

Replication,  that  the  defendant  was  not  in  the  colony  of 
Sierra  Leone,  or  at  any  place  within  the  jurisdiction  of  the 
Vice-Admiralty  Court,  before  or  at  the  time  of  the  com- 
mencement of,  or  at  any  time  during  the  proceedings  in  the 
said  Court  in  the  matter  of  the  said  claim  and  suit ;  nor  was 
the  defendant,  at  any  time  before  the  making  or  pronouncing 
of  the  said  sentence  or  decree  alleged,  or  the  making  or 
affirming  of  the  report  therein  mentioned  in  any  manner,  ae- 
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1889.  cording  to  the  course  and  practice  of  the  said  Court,  in  the 
aaid  matter  notified ;  nor  did  the  defendant  know  of  the  same 
proceedings  or  any  of  them,  so  that  he  could  by  himself, 
or  his  attorney,  or  agent,  appear  or  plead,  or  m  anywise 
defend  the  said  claim  or  suit;  nor  did  the  defendant 
appear  in  or  to  any  of  the  said  proceedings,  whereby  the 
said  sentence  and  decree,  &c.,  were  contrary  to  natural 
justice,  and  were  wholly  inoperative  and  void,  and  all 
remedy  for  the  damages,  costs,  and  expenses,  &c.,  was  lost 
to  the  plaintiff;  and  the  defendant  always  resisted  the  said 
sentence  and  decree  on  that  account,  and  the  same  con- 
tinued so  inoperative  and  void ;  and  the  plaintiff  had  not 
been  able  to  obtain  the  said  damages,  &c. ;  and  the  said 
sentence  and  decree  therefore  remained  unsatisfied,  and 
without  force  and  effect :  verification.  Replication,  to  the 
seventh  plea,  that  at  the  said  times,  when,  &c.,  divers  ser- 
vants of  the  defendant  had  charge  of  the  goods  for  the 
plaintiff,  and  on  his  behalf,  and  that  the  same  were  not 
in  danger  of  being  lost  or  stolen ;  and  the  defendant  well 
knowing  the  same,  wrongfully  caused  the  said  goods  to  be 
taken  and  disposed  of,  otherwise  than  for  the  purpose  of 
preventing  the  plaintiff  firom  being  deprived  of  or  losing 
the  same,  &c. ;  and  that  the  plaintiff  did  not  accept  or 
receive  the  said  sum  of  5,000/.  in  full  satisfaction,  &c., 
and  of  this  he  put  himself  upon  the  country. 

The  defendant  rejoined ;  demurring  to  the  replication 
to  the  fifth  plea,  assigning  for  cause  that  the  plaintiff  was 
estopped  from  allegbg  that  the  judgment  which  he  ad- 
mitted  he  had  obtained  against  the  defendant  was  void ; 
and  that  the  judgment  not  having  been  reversed,  was  a 
subsisting  bar  to  the  plaintiff^s  cause  of  action ;  that  the 
judgment  was  not  shewn  to  be  void,  or  deprived  of  its 
efficacy ;  and  that  there  were  no  facts  alleged  in  the  re- 
plication which  rendered  the  subsistence  of  the  judgment 
inconsistent  with  the  existing  state  of  things;  that  the 
replication  was  too  general,  and  was  double  and  multi- 
fiurious,  and  contained  irrelevant  and  superfluous  matter, 
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and  that  no  single  and  suflScient  issue  could  be  taken  1^39. 
thereon:  that,  besides,  it  raised  immaterial  issues,  and  Smth 
traversed  mere  matter  of  inducement,  and  that  it  departed      ^.    ** 

,  "^  NiCHOLLS. 

from  the  count,  which  was  in  trover,  by  shewing  the  cause 
of  action  to  be  trespass.  There  was  a  demurrer  to  the 
replication  on  the  seventh  plea,  for  which  similar  grounds 
were  assigned. 

c/.  Henderson^  in  support  of  the  demurrer.  The  judg- 
ment of  the  Colonial  Court  was,  primi  facie,  a  sufficient 
answer  to  the  declaration ;  and  was,  at  all  events,  voidable 
only ;  and  the  matter,  therefore,  alleged  in  the  fifth  plea  being 
a  good  answer  to  the  declaration,  the  replication  to  that 
plea  was  not  sufficient.  The  mere  absence  of  the  defendant 
did  not  render  the  proceedings  in  the  Colonial  Court  void^ 
for  otherwise  no  judgment  of  outlawry  could  be  enforced, 
and  the  plaintiff  had  not  denied  the  general  jurisdiction  of 
the  Court.  From  Ladbroke  v.  Cfickett  (a),  it  appeared 
that  if  the  defendant,  being  an  officer  of  the  Court,  had 
seized  property  of  the  plaintiff  in  execution  at  Sierra 
Leone  he  would  not  be  liable  to  an  action  of  trover.  The 
plaintiff,  however,  who  was  the  mover  of  the  Colonial 
Court,  could  not  set  up  the  invalidity  of  the  proceedings 
which  he  had  himself  taken.  Nor  was  it  competent  to 
him  to  question  the  practice  of  the  foreign  Court,  and  the 
issue  in  the  present  instance  tendered  by  him  amounted  to 
that,  for  in  Tarleton  v.  Tarleton  (6),  it  was  held^  that  the 
Courts  at  Westminster  were  not  Courts  of  error  for  the 
Colonial  tribunals.  The  foreign  judgment,  besides,  must 
be  shewn  clearly  to  be  void,  in  order  to  give  a  sufficient 
answer  to  an  action ;  Becquet  v.  MacCarthy  (c) ;  and  in 
the  same  case  it  was  held,  that  when  the  Colonial  laws 
required,  that  where  a  suit  was  instituted  against  a  party 
who  was  absent,  the  service  of  process  should  be  upon  the 
King's   Attorney  General;  but  there  was  no    express 

(a)  2  T.  R.  649.         (6)  4  M.  &  Sel<  20.  (c)  2  B.  &  Ad.  951 » 
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18Sd.  provkiod  that  he  should  communicate  with  the  defendant, 
a  judgment  obtained  against  a  party,  who  had  lived  within 
the  jurisdiction  of  the  law  and  of  the  Court  out  of  which 
process  issued,  at  the  time  of  the  cause  of  action  accruing, 
could  not  be  set  aside  as  being  void.  While  in  Tarleion 
▼•  Tarletan^  however,  it  was  decided  that  the  Courts  at 
Westminster  would  not  constitute  themselves  Courts  of 
error  to  review  the  proceedings  of  Colonial  Courts :  so  in 
Martin  v.  NicoUs  (a)  also,  it  was  held  that  the  Courts  of 
this  country  would  not  review  the  grounds  of  a  foreign 
judgment.  The  subject  matter  of  the  present  action  was^ 
besides,  exclusively  within  the  jurisdiction  of  the  Court  of 
Admiralty,  and  an  action  in  this  Court  could  not  be 
maintained  upon  it,  Le  Caux  v.  Eden{b)\  although^ 
probably,  if  the  plaintiff  had  chosen  to  proceed  upon  the 
foreign  judgment  he  might  have  recovered ;  for  in  Douglas 
▼•  Forrest  (c),  it  was  held  that  an  action  might  be  well 
brought  in  the  English  Courts  upon  a  Scotch  judgment  of 
homing,  obtained  against  a  Scotchman  who  was  absent^ 
and  had  no  notice  of  the  proceedings.  Burrows  y^ 
Jemino(d)  was,  however,  strongly  in  point  here,  for  it  was 
there  decided  that  a  defendant  could  not  be  sued  in  this 
country  upon  his  acceptance  of  a  bill  of  exchange  abroad, 
where  he  had  been  discharged  by  a  judgment  in  the 
Court  of  the  country  in  which  the  bill  was  accepted. 
Buchanan  v.  Rucker{e)f  and  Cavan  v.  Stewart  (/),  might 
be  cited  by  the  plaintiff,  but  it  did  not  appear  there  that 
the  defendant  had  ever  been  resident  within  the  jurisdiction 
of  the  Court. 

W.  H.    Watson,  for    the  plaintiff,  consented   to   an 
amendment 

J.  Henderson  then  contended  that  the  replication  to  the 

(a)  3  Sym.  458.  (rf)  2  Str.  732. 

(5)  2  Douff.  594.  (e)  1  Camp.  63. 

(e)  4  Bing.  686  j  I  M00.&  P.  663.         (/)  1  Stark.  N.  P.  525. 
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•efenth  plea  was  doublci  and  took  issue  as  weU  upon  the       1830. 
inducement  in  the  plea  as  upon  the  substantial  matter 
stated  in  it^  and  that  it  departed  firom  the  form  of  action 
in  which  it  was  pleaded,  on  the  ground  alleged  in  the 
demurrer. 

W.  H.  Waisan,  contri,  submitted  that  the  fifth  plea  to 
the  declaration  was  bad,  for  that  when  no  execution 
followed  the  judgment  in  a  foreign  Court,  there  was  no 
decision  to  shew  that  the  judgment  was  a  bar  to  any  future 
action.  A  judgment  recovered  in  a  Court  in  this  country 
was  in  no  way  analogous  to  a  judgment  in  a  Colonial  Court; 
for  while  judgments  here  were  binding  as  to  the  merits  of 
the  cause,  the  jurisdiction  of  the  Court  and  the  liability  of 
the  parties ;  could  only  be  questioned  by  a  Court  of  error ; 
were  conclusive  by  way  of  estoppel ;  and  besides,  ranked 
before  simple  contracts  and  specialty  debts  in  the  adminis- 
tration of  assets,  a  judgment  of  a  foreign  Court  was  only  con- 
sidered as  simple  contract,  and  might  be  questioned  in  the 
English  Courts.  HaUy.  Odber  (a)  was  a  case  in  which  this 
principle  was  distinctly  laid  down  by  Lord  EUenbaromglL 
Phamner  v.  Woodbume  (6)  was  a  case  very  like  the  present, 
the  verdict  being  found  in  the  foreign  Court  for  the 
defendant,  and  judgment  having  been  given  thereon,  it  was 
afterwards  affirmed  by  a  Court  of  error  in  the  island,  and 
then  by  the  King  in  Council ;  but  the  plea  alleging  the 
judgment  was  held  to  be  bad,  as  it  did  not  set  up  the 
judgment  to  be  final  and  conclusive  in  the  colony  where  k 
was  obtained.  The  same  fault  existed  in  the  present  case, 
and  the  plea  was  therefore  ill  on  that  ground.  The 
seventh  plea  was  also  ill.  There  was  no  privity  shewn 
between  the  plaintiff  and  defendant,  and  in  order  to  consti- 
tute the  defence  there  set  up  a  good  answer  to  the  action, 
accord  as  well  as  satisfaction  must  be  shewn.    GrymeM 

(a)  u  Eact.  118.  (6)  4  B.  &  C.  626 ;  S.  C.  7  D.  &  RyL  26. 

VOL.  VII.  U  D.  p.  C. 
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1889.        V.  Blqfield{a);  Peytoes  case{b).    The  replications  were 
^^^^^    there  suflScient   (Per  Curiam.     The  replication  to  the 
9.  seventh  plea  is  the  only  one  to  which  any  attention  need 

now  be  directed).  Trover  and  trespass  were  concurrent 
remedieSi  and  the  objection  assigned  in  the  demurrer  to 
that  replication  was  therefore  insuflScient.  Branscomb  v. 
Bridges  (c);  Foster  v.  AUanson(d).  The  traverse  of 
matters  of  inducement  might  be  taken  as  surplusage,  and 
that  ground  also  was  unsupported. 

TiNDALy  C.  J.,  intimated  that  the  replication   was  not 
free  from  objection,  but  gave  the  plaintiff  leave  to  amend. 

Henderson  was  then  called  upon  to  support  the  fifth 
plea.  It  appeared,  from  1  Stark.  Evid.  228,  that  the 
judgment  of  a  foreign  Court  was  not  conclusive,  but  it  was 
suflBcient  to  shew  that  it  was  primi  facie  valid.  The  fact 
of  the  presence  of  the  defendant  within  the  jurisdiction  of 
ihe  Court  was  alleged  here,  and  in  the  cases  referred  to, 
the  judgment  proceeded  upon  the  ground  that  the  defend- 
ant did  not  appear  to  be  within  the  jurisdiction  of  the 
Courts.  It  must  be  taken  that  the  proceedings  in  foreign 
Courts  were  regular,  Amot  v.  Redfem  {e),  and  whether 
the  judgment  should  appear  to  be  finally  conclusive  or 
primft  facie  valid  only,  it  was  a  sufficient  answer  to  the 
action,  because  it  changed  the  nature  of  the  rights  of 
the  parties,  and  would  not  operate  unless  conclusively. 
lErsAine,  J. — It  might  settle  the  amount  of  the  damages, 
without  interfering  with  the  remedies.]  Even  so,  the 
original  cause  of  action  was  gone,  and  any  new  suit  must 
be  brought  upon  the  judgment* 

TiNDAL,  C.  J. — It  appears  to  me  that  this  plea,  which 
is  pleaded  fifth  in  order,  is  substantially  bad.    It  is  an 

(a)  Cro.  El  541.  &  R.  256. 

(5)  9  Rep.  78.  Cd)  2  T.  R.  479. 

(c)  I  B.  &  C.  145;  2  Dowl.         («)  U  i.  B.  Moo.  309. 
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action  of  trover,  brought  to  recover  damages  for  seizing  1839. 
and  taking  the  ship  and  boat  of  the  plaintiff,  and  certain 
goods  therein ;  and  the  answer  set  up  by  the  fifth  plea  is, 
that  the  plaintiff,  in  the  Vice-Admiralty  Court  in  the  colony 
of  Sierra  Leone y  brought  an  action  against  the  defendant, 
and  recovered  596/.  by  default,  there  being  no  appearance 
entered.  The  parties,  or  one  of  them,  went  before  the 
Registrar  of  the  Court,  by  whom  the  damages  were  assessed 
at  that  sum,  and  sentence  was  afterwards  affirmed  by  the 
Court.  The  broad  question  is,  therefore,  stopping 
at  that  plea,  whether  it  is  a  plea  of  judgment  recovered, 
so  as  to  deprive  the  plaintiff  of  his  right  of  action  on  his 
original  ground  of  action,  or  whether  it  amounts  to  any- 
thing more  than  an  agreement  between  the  parties  as  to 
the  extent  of  the  damage  sustained  by  the  plaintiff?  No 
case  has  been  cited  to  shew  that  a  judgment  recovered  in 
a  Vice- Admiralty  Court  is  to  stand  on  the  ordinary  footing 
of  a  judgment  recovered  in  our  Courts  of  common  law, 
and  the  ground  on  which  a  judgment  recovered  bars  the 
plaintiff  is,  that  the  original  nature  of  the  debt  or  damage 
is  changed ;  that  he  has  a  higher  remedy,  and  that  he  has 
a  judgment  in  a  Court  of  Record,  on  which  he  can  issue 
immediate  execution ;  and  as  such  execution  could,  as  I 
have  said,  be  immediately  issued,  it  would  be  a  very 
superfluous  matter,  and  an  encouragement  to  litigation,  if 
we  were  to  allow  the  party  to  commence  de  novo,  and 
bring  a  new  action  on  the  same  ground  of  complaint  as 
that  on  which  the  original  suit  was  brought.  Therefore 
it  has  been  always  held,  that  whether  it  is  an  action  for 
debt  or  damages,  the  cause  of  action  is  merged  in  the 
higher  remedy  where  a  judgment  has  been  already  re- 
covered. Now,  in  the  first  place,  the  Vice-Admiralty 
Court  cannot  be  a  Court  of  Record.  It  is  a  Court  in  a 
foreign  colony  of  this  country,  and  the  judgment  cannot 
be  put  on  a  higher  footing  than  a  judgment  recovered  in 
a  common  law  proceeding  in  that  Court ;  and,  admitting 
that  to  be  the  case,  we  all  know  that  the  only  mode  by 

u  2 
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1839.        which  execution  can  be  taken  in  this  country  on  such  a 
^^T^'^""^    judgment,  is  not  by  proceeding  on  that  judgment,  but  by 
o.  a  new  action,  in  which  the  judgment  forms  the  evidence, 

in  the  nature  of  evidence  of  a  contract  between  the  parties. 
Therefore,  the  first  ground  of  diflSculty  here  is,  that  the 
plaintiff  can  only  have  recourse  to  a  new  action  to  enforce 
the  demand  which  he  has  against  the  defendant.  Doubts 
have  formerly  existed,  and  even  do  still  exist,  whether  a 
judgment,  having  been  obtained  as  in  this  case,  is  conclu* 
sive  between  the  parties,  or  whether  it  may  be  re-opened 
and  agitated  in  this  country  ?  and  that  question  was  entered 
upon  and  discussed  by  Chief  Justice  Eyre,  in  the  case  of 
Phillips  V.  Hunter  (a).  If  then  the  judgment  has  not 
altered  the  nature  of  the  rights  between  the  parties,  we 
must  be  shewn,  by  some  authority,  that  the  plaintiff  is  to 
be  deprived  of  the  remedy,  which  he  has,  of  bringing  his 
action  in  this  Court  for  the  damages  which  he  has  sus- 
tained. It  appears  to  me,  that  he  has  his  option  to  resort 
to  his  original  ground  of  action,  or  to  bring  assumpsit  on 
the  judgment  recovered ;  and  that  appears  to  have  been 
the  opinion  of  the  Court  in  Hall  v.  Odber,  where  Bay^ 
ley,  J.,  most  accurately  and  broadly  states  the  distinction 
in  his  judgment.  He  says,  "  This  being  only  a  foreign 
judgment,  did  not  merge  or  extinguish  the  plaintiff's 
simple  contract  debt,  which  can  only  be  done  by  convert- 
ing it  into  a  debt  of  a  higher  nature ;  it  is  only  evidence 
of  the  debt."  There  the  action  being  brought  in  the 
foreign  Court  upon  an  account  stisited,  and  in  the  Court 
here  upon  the  judgment  recovered,  it  was  held  that  the 
party  might  still  maintain  his  action  on  the  account  stated ; 
so  that  the  defendant's  argument,  that  the  original  cause 
of  action  is  merged  between  the  parties,  cannot  be  sup- 
ported. 

Now,  that  being  the  case  upon  the  general  grounds,  let 
us  see  whether  there  is  not  here  something  beyond  it,  and 
we  must  look  to  what  the  plaintiff  has  stated  in  his  repli- 

(a)  2  H.  Bl.  410. 
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cation :  Tlie  effect  of  the  replication  is,  that  he  shews  1889. 
some  matter  by  which,  at  least  prim&  &cie,  this  is  a  void 
judgment ;  for  he  says,  that  at  the  time  of  the  suit  being 
commenced,  and  from  that  time  to  the  termination  of  it, 
not  only  was  the  defendant  in  the  action  absent  from  the 
place,  but  that  he  had  no  agent  or  any  other  person  on 
whom  any  process  could  be  served,  or  to  whom  any  moni* 
tion  could  be  issued,  or  who  could  appear  and  answer  fat 
him,  and  until  that  is  answered  by  its  being  shewn  thai 
there  is  some  law  in  the  colony  by  which,  in  the  condition 
in  which  the  party  was,  stiU  the  judgment  would  be  a  good 
one,  we  must  say  that  in  the  facts  stated  in  the  replication, 
the  plaintiff*  sets  up  that  which,  if  unanswered,  shews  the 
judgment  to  be  void.  What  would  have  been  the  plain- 
tiff's situation  if  he  had  brought  an  action  on  the  judg- 
ment? The  defendant  would  have  insisted  on  the  rule  to 
which  I  have  referred,  and  would  have  said  that  he  could 
not  do  so,  and  then  the  plaintiff  must  have  turned  round 
upon  his  original  cause  of  action.  It  is  said,  in  Plummer 
V.  Woodbume,  that  it  must  appear  on  record  before  you 
set  up  a  judgment  as  conclusive  between  the  parties,  that 
it  is  at  least  decisive  and  binding  between  them  in  the 
colony  in  which  it  is  recovered,  but  that  does  not  appear 
here.  Therefore,  I  think  that  the  plea  is  bad,  so  far  as 
that  is  concerned,  and  the  plaintiff  is  entitied  to  judg- 
ment. 

Vauohan,  J. — The  suigle  point  is,whether  tiiis  judgment 
is  to  be  considered  as  final  between  the  parties.  The 
authorities  cited,  and  particularly  those  referred  to  by  the 
Lord  Chief  Justice,  go  decidedly  to  that  point,  and  shew 
that  judgments  in  foreign  Courts  are  evidence  only  of  the 
debt,  and  do  not  bar  any  action  here,  unless  they  are  final 
and  conclusive  between  the  parties  in  the  colony  where 
they  are  recovered. 

BosANQVET,  J.— This  is  an  action  of  trover,  to  which  a 
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1839,.       judgment  obtained  in  a  foreign  Court  is  pleaded  as  a  bar ; 
and  the  ground  on  which  it  is  said  to  be  a  bar  is,  that  the 
nature  of  the  cause  of  action  is  changed.    Now,  it  is  quite 
clear,  that  this  foreign  Vice- Admiralty  Court  is  not  a  Court 
of  Record,  and  it  is  not  sufficiently  averred  to  be  so  in  the 
plea;  but  it  is  said,  that  whether  it  be  so  or  not,  the  judg- 
ment having  been  recovered,  the  nature  of  the  cause  of  ac- 
tion is  changed.    It  b  admitted,  that  when  a  judgment  has 
been  recovered  in  a  foreign  Court,  it  is  a  ground  for  an 
action  of  assumpsit,  and  that  that  is  the  proper  mode  of 
taking  advantage  of  it  That  being  assumed  then,  it  amounts 
to  an  agreement  between  the  parties,  and  on  it  the  suit  will 
be,  but  it  can  only  be  so  taken,  and  it  does  not  constitute  a 
debt  of  a  higher  nature.    Well,  then,  take  the  case  of  an 
action  of  tort,  which  this  is,  in  which  the  parties  agree  that 
the  damages  sustained  in  consequence  of  the  tort,  amount 
to  a  certain  sum.    It  will  not  be  contended  that  in  trover 
the  agreement  having  been  entered  into,  and  the  damages 
agreed  upon  not  having  been  paid,  the  agreement  could 
be  pleaded  as  a  bar  to  the  action.    That  is,  in  truth,  the 
case  here;  and  assuming  that  the  judgment  is  conclusive  as 
to  the  amount  of  damages,  it  is  evidence  only  as  to  their 
amount,  and  does  not  change  the  cause  of  action.    That 
was  the  opinion  of  the  Court  in  Hall  v.  Odber,  where  the 
cause  of  action,  which  was  on  an  account  stated,  was  not 
changed ;  and  it  appears  to  me,  therefore,  that  as  this  plea 
may  amount  to  accord,  but  certainly  does  not  constitute 
satisfaction,  it  is  no  bar  to  this  action.     As  to  the  replica- 
tion, it  appears  that  the  defendant  was  out  of  the  jurisdic- 
tion of  the  Court  at  the  time  the  judgment  was  obtained. 
There  is  nothing  here  on  record,  as  in  Becquet  v.  Mac- 
Carthfff  to  shew  that  although  the  defendant  was  not  in 
the  colony,  there  was  a  law  which  authorized  the  pro^ 
ceedings  against  him  in  his  absence];  but  my  opinion  on 
this  point  is,  that  it  is  unimportant,  and  that  it  is  not  neces- 
sary to  go  further  into  it. 
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Erskine^J. — Taking  the  diatinction  drawn  by  Chief       1839. 
Justice  EyrCf  in  Phillips  v.  Hunter,  to  be  oorrecti  that    ^^^^^ 
where  a  foreign  judgment  ia  made  the  basis  of  an  action  ^' 

in  this  country^  it  may  be  inquired  into  by  the  Court  where 
the  suit  is  commenced^  as  the  consideration  of  the  pro- 
mise upon  which  it  is  brought,  but  that  it  is  to  be  taken  as 
conclusive  of  the  amount  to  be  recovered ;  it  appears  to 
me  that  this  plea  is  bad^  because  it  amounts  only  to  this, 
that  the  parties  have  already  settled  what  amount  of 
damages  has  been  incurred  by  the  conduct  of  the  de- 
fendant; and  as  there  is  no  authority  on  which  it  can  be 
said  that  a  foreign  judgment  alters  the  nature  of  the  re- 
medy in  this  country,  we  cannot  take  this  plea  as  valid.  I 
also  agree  with  the  Lord  Chief  Justice  and  the  rest  of  the 
Court,  that  it  is  not  sufficiently  shewn  that  the  judgment 
was  conclusive  or  binding  on  the  defendant,  by  the  law 
of  the  colony,  and  therefore  it  cannot  be  set  up  by  him 
as  a  bar  to  the  plaintiff's  remedy  by  this  action. 

Judgment  for  the  Plaintiff  on  the  fifth  plea,  the  plaintiff 
to  amend  the  replication  to  the  seventh  plea,  without 
costs. 


Rennie  v.  Mills. 

M  ALFOURDf  Serjt.,  moved  for  a  rule,  calling  upon  the  The  piamdff 
plaintiff  to  shew  cause  why  the  Master  should  not  review  a  special  con- 
his  taxation  of  costs  in  this  action.     It  was  an  action  of  ^dWery  o? 
assumpsit,  and  the  plaintiff  declared  in  a  special  count  on  ?7^^^*f 
a  contract,  alleged  to  have  been  made  between  him  and  which  he 
one  Peter  Scott,  an  agent  of  the  defendant,  on  the  18th  br^^ee,which 

were,  that  the 
defendant  did 
not  pay  for  goods  delivered,  according  to  agreement:  that  he  refused  to  accept  goods  which  were 
tendered ;  and  as  to  the  remainder,  that  he  did  not  accept  them.  There  was  also  a  common 
count  for  goods  sold.  The  cause  was  referred,  and  the  arbitrator  ordered  the  defendant  to  pay 
75<.,  leas  39i.  paid  into  court  on  the  2d  count ;  and  he  also  found  that  certain  timber,  mentioned 
in  the  special  count,  was  the  property  of  the  plaintiff; — Htld,  that  a  finding  on  both  counts  was 
involved  in  this  award,  and  tne  Master  havmg  taxed  the  costs  on  both  issues  for  the  plaintiff, 
this  Court  refused  to  send  the  taxation  back  to  be  reviewed. 
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1889.  August^  1837,  for  the  delivery  of  certain  Scotch  fir 
fl^^^^  sleepers  for  a  railway,  to  be  paid  for  on  deliveryi  and  to  be 
^,  ^^  delivered  before   a   certain   date.      There   were   three 

MfLLS. 

breaches  assigned.     First,   that  the  plaintiff  delivered 
certain  larch  fir,  and  Scotch  fir  sleepers,  which  the  de- 
fendant accepted,  but  did  not  pay  for.     Secondly,  that 
the  plaintiff  shipped  certain  other  larch  fir  and  Scotch  fir 
sleepers  on  board  a  vessel  called  the  Hope^  and  tendered 
them  to  the  defendant  in  London ;  but  he  refused  to  accept 
ihem :  and  thirdly,  as  to  the  remainder  of  the  sleepers, 
that  the  defendant  refiised  to  accept  them.    The  second 
count  was  for  goods  sold  and  delivered. 
'  The  defendant  pleaded  paying 39^  7s.  lid,  into  Court 
on  the  second  count,  which  the  plaintiff  accepted  in  satis- 
faction ;  and,  further,  as  to  the  whole  declaration,  except 
that  sum,  non-assumpsit ;  and  as  to  the  first  count,  a  de- 
nial of  the  agency  of  Scott;  that  the  plaintiff  had  not  de- 
livered, nor  had  the  defendant  accepted,  the  krch  fir  and 
Scotch  fir  sleepers  mentioned  in  the  first  breach:  and 
lastly,  that  the  plaintiff  was  not  ready  to  make  the  perio- 
dical deliveries  of  sleepers  agreed  upon.    The  cause  was 
referred  to  an  arbitrator,  and  the  terms  of  the  reference 
were,  that  the  costs  of  the  cause  should  abide  the  event  of 
the  award.  The  arbitrator  made  an  award  in  the  following 
terms :     ''  I  do  award  and  order,  that  at  the  time  of  the 
Commencement  of  the  action,  the  defendant  Mills  was 
liable  to  pay  the  plaintiff  the  sum  of  75/.,  and  which  said 
sum  of  75/.  I  direct  the  defendant  to  pay  to  the  plaintiff, 
less  the  sum  of  39/.  7s.  lid.,  which  he  has  paid  into 
Court ;  and  I  do  further  award,  that  one  hundred  and  sixty- 
nine  larch  fir,  and  two  hundred  and  eighty  Scotch  fir 
sleepers  shipped  on  board  the  Hope,  are  the  property  of 
the  plaintiff,  and  at  his  disposal."     On  the  award  being 
made,  the  parties  proceeded  to  tax  the  costs,  and  the  plain- 
tiff claimed  to  be  entitled  to  the  costs  of  all  the  issues. 
This  was  disputed  by  the  defendant ;  but  the  Master  de- 
clared his  opinion  that  the  meaning  of  the  arbitrator  was 
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to  find  for  the  plainfifi;  and  he  allowed  hun  his  full  coats       1^^- 
accordhigly.     It  was  submitted  that  on  the  award  the 
plaintiff  had  not  recorered  anything  upon  the  special 
count,  and  that  he  was  not  therefore  entitled  to  the  costs 
upon  that  count. 


f,  Serjt.,  and  ChaimeU  now  shewed  cause,  and 
produced  an  affidavit  in  answer  to  the  rule.  The  dep<»ient 
swore  that  the  action  was  brought  to  recover  892.  7#.  1  Id, 
for  that  part  of  the  goods  which  the  phuntiff  had  sent,  and 
which  the  defendant  had  acceptec^fand  received ;  and  also 
to  recover  damages  for  the  value  of  the  other  sleepers  which 
had  been  shipped  by  the  Hope.  The  amount  demanded 
in  the  invoice  supplied  to  the  defendant  by  the  plaintiff 
was  precisely  that  which  had  been  paid  into  Court;  but 
beyond  that,  the  claim  which  the  plaintiff  set  up  was  for 
the  breach  of  the  special  contract.  The  finding  of  the 
arbitrator  could  not  co-exist  with  any  supposition  but  that 
the  plaintiff  had  made  out  his  contract  alleged  in  the  first 
count ;  and  it  was  for  the  defendant  to  shew  affirmatively 
that  such  was  not  the  fact,  and  that  the  arbitrator  had  not 
found  that  coimt  for  the  plamtiff. 

Talfourdf  Seijt.,  and  Haywa/rd^  in  support  of  the  rule.— 
The  finding  of  the  arbitrator  was,  upon  the  face  of  it,  a 
finding  upon  the  second  count  only;  and  it  was  quite  pos- 
sible, therefore,  that  the  count  on  the  contract  was  not 
considered  or  decided.  Hunt  v.  HurU  (a)  was  a  case 
stongly  in  point ;  Norris  v.  Daniel  (6)  was  a  case  where 
the  costs  of  the  action,  and  of  the  award,  were  to  abide 
the  event  of  the  award,  and  the  arbitrators  found  that  the 
plaintiff  had  a  good  cause  of  action  on  five  out  of  eight 
counts ;  and  that  the  defendant  should  pay  five  pounds 
damages,  no  further  proceedings  being  had  in  the  action. 
It  was  there  held,  that  as  there  was  no  finding  as  to  three 

'   ^a)  Ante,  Vol.  5,  p.  442.       (&)  10  Bing.  607  $  4  Moo.  Sc.  383. 
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1889.  counts,  there  was  no  count  to  authorize  the  taxation  of 
costs,  and  that  the  award,  therefore,  could  not  stand.  The 
plaintiff,  in  order  to  entitle  himself  to  the  costs  which  he 
had  obtained,  must  shew  that  there  was  an  adjudication  in 
his  favor  upon  each  of  the  issues.  The  finding  here  was  not 
by  necessary  hnplication  m  his  faToun  The  reception  of 
the  affidavits  besides  in  this  case  was  irregular,  Geiuham 
Y.  Germain  {a). 

TiNDAL,  C.  J. — ^This  is  not  an  application  to  the  Court 
to  set  aside  an  award,  on  the  ground  of  its  being  ambi- 
guous, but  it  is  an  application  that  the  Court  will  send 
back  the  case  to  the  officer  to  review  his  taxation ;  and  we 
ought  to  see  clearly  that  he  is  wrong  before  we  accede  to 
it.  Taking  the  case  merely  on  the  finding,  it  does  not  ap- 
pear to  me  that  such  is  made  out  to  be  the  case,  or  that 
the  special  count  was  not  gone  into,  or  that  the  finding  is 
upon  the  second  count  only.  The  first  breach  of  the  con- 
tract alleged,  and  the  second  count,  in  fact,  involved,  the 
same  question.  How  are  we  to  say  then  that  the  award  of 
the  arbitrator  does  not  involve  a  finding  upon  the  special 
count  ?  I  see,  however,  in  one  part  of  the  award,  that  he 
must  of  necessity  have  looked  into  that  count  and  decided 
upon  it,  because  he  finds  that  the  sleepers  in  the  second 
breach  mentioned  are  the  property  of  the  plaintiff,  and  it 
is  not  consistent  with  that  finding,  that  he  might  have  found 
that  count  for  the  defendant,  because  he  might  have  said 
that  they  had  been  accepted  by  the  defendant. 

It  seems,  therefore,  to  me,  that  at  the  most  it  is  left 
ambiguous  upon  the  award,  but  I  think  that  the  par- 
ties ought  not  to  go  before  the  Master  again  while  the 
ambiguity  is  still  aUowed  to  remain. 

Vauouan,  J. — We  cannot  look  to  the  terms  of  the 
award,  without  seeing  that  the  arbitrator  has  adjudicated 

(a)  11  J.  B.  Moo.  1. 
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on  the  issue  on  the  special  contnust.    We  ought  to  see        1839. 

distinctly  and  clearly  that  a  mistake  has  been  made  before      Rg/„ni 

we  interfere.  .,  •• 

Mnxs, 

BosANQUET,  J. — ^Tbe  finding  of  the  arbitrator  is,  not 
that  the  defendant  is  indebted  to  the  pliuntiff  in  the  man- 
ner alleged  in  the  last  count,  but  in  the  general  terms, 
that  at  the  commencement  of  the  action  he  was  liable 
to  pay  him  75L  Now,  the  award  has  been  treated  as  a 
good  award,  and  no  motion  has  been  made  to  set  it  aside ; 
and  it  appears  that  there  is  also  a  finding  that  one  hundred 
and  sixty-nine  larches  and  two  hundred  and  eighty  Scotch 
fir  sleepers  are  the  property  of  the  plaintiff.  It  is  not  a 
finding  generally  as  to  the  causes  of  action  in  the  other 
counts,  but  that  a  certain  niunber  of  sleepers  are  still  the 
property  of  the  plaintiff.  At  all  events  I  cannot  say  that 
the  officer  is  wrong. 

Erskine,  J. — The  language  of  the  award  is  equally 
applicable  to  the  special  count  and  to  that  for  goods  sold 
and  delivered,  and  there  is  nothing  brought  forward  to 
shew  that  the  Master  has  done  wrong,  or  that  the  arbi- 
trator did  not  mean  that  his  award  should  extend  to  both 
counts. 

Rule  discharged. 


Jones  v.  Corry  and  Another,  Executors. 
rrlLDE,  Sent.,  in  Michaelmas  Term,  moved  for  a  rule,  ^^^  «p«» 

.     .  application 

calling  upon  the  plaintiff  to  shew  cause,  why  the  award  made  to  the  ar« 
made  by  the  arbitrator  should  not  be  set  aside.     It  was  has  made  his 

award,  for  an 
explanation  of 
the  grounds  upon  which  he  acted,  he  being  told  that  the  object  of  the  party  is  to  procure  evidence 
to  bring  his  award  before  the  court,  he  states  matters  which  shew  he  has  mistaken  the  jurisdic* 
tion  giTcn  to  him  by  the  order  of  reference,  and  has  wrongly  decided  the  case,  the  Court  will 
set  aside  the  award,  on  affidavit,  although  there  shall  appear  to  be  no  objectionable  matter  on 
the  face  of  it. 
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Jones 
CotisY. 


k.£L^^ 


an  action  of  assumpsity  brought  to  recover  the  amount  of  a 
mason*8  bill  from  the  defendants,  as  executors  of  one  Wil- 
kinsj  and  when  the  cause  came  on  for  trial  at  the  last  Spring 
Assizes  for  the  county  of  Brecon,  an  order  of  nisi  prius 
was  made,  by  which  it  was  directed  that  a  verdict  should 
be  entered  in  favour  of  the  plaintiff  for  the  full  amount 
of  damages  claimed,  subject  to  the  award  of  an  arbitrator, 
(a  barrister),  to  whom  the  action  and  aU  matters  in  differ- 
ence were  referred.  It  further  appeared,  that  there  was  a 
second  action  pending  between  the  same  plaintiff  and  the 
same  defendants,  in  their  own  capacity,  for  work  done  since 
die  testator's  death;  and  this  also  was  included  in  the 
order  of  reference.  The  heir-at-law  was  made  a  party  to 
the  reference  with  the  defendants.  The  arbitrator  made 
his  award,  directing  that  the  verdict  in  the  present  suit 
should  stand  for  295/.,  and  that  the  second  action  should 
be  discontinued.  He  also  declared  that  the  plaintiff  had 
no  further  claim  or  demand  upon  the  defendants  or  the 
heir,  and  he  directed  that  the  costs  of  the  reference  and 
award  should  be  paid  by  the  defendants  and  the  heir,  in 
equal  moieties.  The  present  application  was  made  upon 
affidavits,  which  stated,  that  upon  the  reference  the  plain- 
tiff's attorney  had  admitted  that  the  second  action  could 
not  be  supported.  It  was  also  sworn  that  it  was  admitted 
that  some  parts  of  the  works  were  done  after  the  death  of 
the  testator,  Wilkins,  and  that  the  plaintiff  could  not  db- 
tinguish  which  they  were,  but  that  it  was  contended,  that 
as  the  terms  of  the  order  of  reference  were  that  all  matters 
in  difference  should  be  considered,  as  well  between  the 
plaintiff  and  the  defendants,  as  between  the  plaintiff 
and  the  heir,  the  proof  given  was  sufficient.  The 
contention  on  the  part  of  the  defendants  and  the  heir, 
however,  was,  that  the  former  could  not  be  made  charge- 
able for  debts  contracted  during  the  time  of  the  latter. 
After  the  award  had  been  made,  a  clerk  to  the  defendants' 
attorney  called  upon  the  arbitrator,  and  informing  him 
that  his  object  was  to  procure  grounds  for  an  application 
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to  the  Court  to  set  aside  the  award,  requested  that  be  1^39. 
would  inform  him  of  the  mode  in  which  he  had  proceeded 
to  'decide  upon  the  construction  to  be  put  upon  the  order. 
The  arbitrator  immediately,  in  answer  to  this  application^ 
stated  that  he  had  made  his  award  upon  the  principle  that 
if  anything  was  due  to  the  plain tiiBT,  either  from  the  'de- 
fendants or  the  heir,  the  verdict  should  be  entered  for  that 
amount,  without  reference  being  had  to  the  circumstance 
of  the  amount  so  found  to  be  due  being  the  subject  of  the 
first  action.  It  was  submitted,  that  although  there  might 
appear  to  be  nothing  on  the  face  of  the  award  to  render  it 
informal  or  improper,  yet  that  these  facts  being  sworn  tp, 
the  Court  was  bound  to  set  aside  the  finding  of  the  arbi- 
trator. 

En  V.  Williams,  in  this  term,  shewed  cause,  and  sub- 
mitted that  the  award  could  not  be  disturbed.  The  works, 
for  the  price  of  which  the  two  actions  were  brought,  were 
undoubtedly  commenced  under  a  contract  entered  into 
with  the  testator  before  his  death,  and  it  was  quite  pos- 
sible that  the  arbitrator  had  acted  upon  the  impression 
that  the  executors  alone  were  liable  to  pay  the  money  due. 
It  was  exceedingly  dangerous  to  accept  proof  such  as  that 
which  was  tendered,  for  it  might  be  that,  although  the 
persons  who  swore  were  respectable  individuals,  they 
might  unintentionally  misrepresent  the  arguments  used  at 
the  reference,  and  might,  with  much  greater  probability, 
have  mistaken  the  grounds  on  which  the  arbitrator  pro- 
ceeded. If,  as  be  suggested,  the  arbitrator  had  proceeded 
upon  some  mistaken  notion  such  as  he  had  pointed  out, 
the  Court  would  not  interfere  on  that  account  to  set  aside 
the  award.  The  arbitrator  was  not  permitted  to  make 
an  affidavit  himself  to  explain  the  course  which  he  had 
pursued,  Gordon  v.  Mitchell  (a) ;  and  the  declaration 
which  bad  been  made  by  him  could  not  be  received  by 

(a)  3  B.  Moo.  241. 
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1839.       the  Court,    Williams  ▼.  Janes  (a).    He  might  apply  to 
^'~7>^^"'~^    the  Court  for  assistance  and  advice,  but  unless  he  did  so, 

JONBS 

V.  the  Court  would  not  interfere,   nor  would  they  inquire 

what  he  had  done  when  he  was  made  the  judge  both  of 
die  law  and  of  the  &ct.  Campbell  v.  Twemlow  (ft),  and 
Symes  ▼.  QaoJffeUow  (e)  were  abo  dted, 

Wildef  Serjt.,  in  support  of  die  rule,  was  stopped  by  the 
Court. 

TiNDAL,  C.  J. — ^If  I  rightly  understand  the  question 
which  is  raised  upon  this  rule,  I  think  that  the  award 
must  be  set  ande.  There  is  one  action  brought  against 
the  defendants  as  executors,  and  another  brought  against 
them  in  their  own  right,  for  work  done  by  the  plaintiff,  as 
a  mason,  in  the  time  of  the  testator,  and  also  after  his 
death :  and  it  being  considered,  from  the  nature  of  the 
case,  that  it  was  proper  to  be  referred,  leave  was  given  to 
\fn3kins,  the  heir-at-law,  to  come  in  and  be  a  party  to  the 
award.  The  two  actions  are  referred,  and  the  arbitrator 
has  found  that  no  ground  existed  for  that  which  was 
brought  against  the  defendants  in  their  own  right,  and  has, 
therefore,  very  properly  directed  a  discontinuance  as  to 
that  suit  to  be  entered ;  but  part  of  the  work  having  been 
done  in  the  lifetime  of  the  testator,  he  has  ordered  a 
verdict  to  be  entered  for  the  plaintiff  in  the  first  action,  as 
that  work  could  only  be  charged  against  the  executors. 
Now,  it  is  stated,  that  the  ground  upon  which  this  award 
^  was  made,  was,  that  a  part  of  tiie  work  having  been  done 

before  the  death  of  the  testator,  and  a  part  of  it  after  his 
decease,  the  arbitrator,  putting  the  two  sums  together,  has 
given  the  plaintiff  the  benefit  of  a  verdict  for  the  whole 
amount  against  the  defendants ;  and  it  is  alleged,  that  in  a 
conversation  which  took  place  between  the  arbitrator  and 
the  defendants*  attorney,  the  former  admitted  that  such 

(a)  5  M.  &  Ry.  3.  (c)  2  Bing.  N.  C.  532 ;  2  Scott, 

(b)  lPhce,Sl.  769. 


f 
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was  the  fact.  The  principal  objection  on  the  part  of  the  1889. 
plaintiff  is,  that  we  should  not  hear  what  the  arbitrator 
disclosed  as  to  the  mode  in  which  he  assessed  the  damages, 
where  it  is  stated  as  a  ground  for  impeaching  the  award. 
I  believe  that  in  ordinary  cases  we  ought  not  to  do  so,  for 
the  arbitrator  is  made  the  judge  both  of  law  and  fiM^t ;  but 
then  this  is  a  perfectly  distinguishable  case,  for  he  gives 
out  to  the  witness  who  makes  the  inquiry  of  him,  Ae 
ground  upon  which  he  arrived  at  the  judgment  expressed 
by  his  award,  and  it  seems  to  me  that  he  misinterpreted 
the  jurisdiction  which  was  conferred  upon  him.  It  appears 
to  me,  therefore,  that  we  shaU  not  do  violence  to  any  of  the 
decided  cases  when  we  say,  that  in  thb  case,  the  arbitrator 
having  assigned  his  reasons  and  having  shewn  himself  to 
have  been  mistaken  in  his  opinion,  has,  in  fact,  applied  to 
the  Court  for  their  guidance  and  opinion. 

y  AUGHAN,  J. — We  should  be  slow  to  interfere  with  this 
award ;  but  all  that  has  taken  place  is  bon&  fide  and  fair. 
It  is  an  exception  to  the  general  rule  where  the  arbitrator, 
upon  being  told  that  his  judgment  will  be  reviewed,  gives 
an  erroneous  ground  for  the  decision  which  he  has 
pronounced,  with  a  view  to  the  opinion  of  the  Court  being 
taken  upon  it 

BosANQUET,  J. — ^This  is  not  a  case  where  the  arbitrator 
has  mistaken  the  law  on  the  matters  referred  to  him. 
The  principle  upon  which  the  Court  will  not  interfere  in 
such  a  case  is,  that  the  parties  having  referred  all  the 
matters  to  the  arbitrator,  have  constituted  him  the  final 
judge  of  the  whole  case ;  here,  however,  a  mistake  has  been 
made  by  the  arbitrator  upon  the  extent  of  the  jurisdiction 
given  to  him.  The  Court  then  have  a  right  to  hear  the 
principles  upon  which  he  has  acted,  and  upon  which  he 
has  interpreted  the  jurisdiction  conferred  upon  him. 

Erskine,  J. — It  appears  to  me  that  application  having 
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V. 
COMLY. 


been  made  to  the  arbitrator  for  the  purpose  of  moving  this 
Court  to  set  aside  the  award,  and  he  having  on  that 
application  stated  the  grounds  on  which  he  made  that 
award,  it  must  be  taken  that  he  intended  that  the  case 
should  come  before  the  Court,  distingubhing  the  case 
from  those  already  decided,  in  which  it  has  been  held  that 
nothing  done  by  the  arbitrator  should  be  questioned.  The 
arbitrator  might  have  given  damages  against  the  heir  at 
law,  and  yet  he  has  assessed  aU  the  damages  under  the 
verdict  against  the  executors.  If  he  had  included  in  the 
amount  of  that  assessment,  no  part  of  the  sum  charged  for 
the  work  and  labor  done  since  the  death  of  the  testator, 
his  award  might  have  been  good,  but  he  has  given  damages 
to  a  greater  extent  than  that  Unless  he  had  stated  that, 
however,  which  shewed  that  he  had  clearly  mistaken  his 
jurisdiction,  the  Court  would  not  have  interfered ;  but  I  now 
agree  that  the  award  ought  to  be  set  aside. 


Rule  absolute. 


Where  in  1 
writ  of  sum- 
mons, in  an 
■ction  on  a 
promissory 
note,  the  de- 
fendant was 


Norman  v.  Winter. 

FP.  H.  WATSON,  in  Michaelmas  Term,  moved  for  a 
rule,  calling  upon  the  plaintiff  in  this  action  to  shew 
cause  why  the  several  writs  of  summons,  alias,  and  pluries 
siunmons,  and  the  writs  of  distringas  issued,  should  not 
described  as  of  be  set  aside,  with  costs.  The  first  proceeding  in  the 
tioMdinthe  cause  took  place  on  the  5tb  April,  18S7,  when  a  writ  of 
berlMt  knoi^  summous  was  issued,  which  was  returned  on  the  first  of 

place  of  abode 
m  England ;  it 
was  held  to  be  sufficient. 

Where  a  writ  of  summons  has  been  issaed,  but  has  been  allowed  to  expire,  the  plaintiff  may 
neTertheless  continue  it  by  alias  and  pluries,  and  issue  vnrits  of  distringas  thereupon  by  leare  of 
the  Court  or  a  ju<ke. 

Where  a  writ  ofdistringas  to  proceed  to  outlawry,  was  taken  out,  pending  which  an  alias 
pluries  writ  of  summons  was  issued :— H«M,  that  the  latter  writ  was  available,  notwithstanding 
the  former,  as  it  had  not  been  delivered  to  the  sheriff,  or  otherwise  acted  upon. 
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September,  in  the  same  year.  The  alias  writ  was  issued  1889. 
on  the  same  day,  and  would  have  expired  on  the  1st  of 
January,  but  it  was  returned  on  the  6th  February,  1888. 
On  the  S9th  January,  1 888,  a  pluries  writ  was  issued,  and 
was  returned  and  filed  on  the  S7th  June  following,  and  on 
diat  day  an  alias  pluries  writ  was  issued.  There  had  also 
been  three  writs  of  distringas  issued.  The  first  had  been 
obtained  upon  a  motion  on  the  last  day  of  Hilary  Term, 
18S8,  and  was  issued  on  the  1st  March,  to  compel  an  ap- 
pearance, and  was  returned  and  filed  on  the  1st  May.  On 
the  Snd  June,  however,  on  the  motion  of  the  plaintiff^ 
this  writ  was  quashed,  as  being  irregular,  but  a  new  writ  to 
proceed  to  outlawry  was  granted  for  the  non-appearance 
of  the  defendant  to  the  alias  summons  of  1st  September. 
This  was  issued  on  the  7th  June,  and  was  returnable  on 
the  3d  November,  but  it  was  never  served,  and  then  a 
third  distringas  was  issued  on  the  95th  October,  tested  on 
the  7th  June,  for  the  same  purpose  as  the  second  which 
had  been  issued,  and  without  any  new  authority,  the 
praecipe  being  simply  subscribed  "  on  a  judge's  order  of 
7th  June,"  although  no  such  order  had  been  obtained. 

The  present  motion  was  made  on  six  different  grounds. 
First,  that  the  residence  of  the  defendant  was  not  correctly 
stated  in  the  writ  of  summons,  and  on  this  point  it  appeared 
that  the  action  was  brought  on  certain  promissory  notes 
made  by  the  defendant,  and  in  the  writs  of  summons  which 
had  been  issued  she  was  stated  to  live  at  No.  53,  Russell 
Square,  although  from  the  affidavits  afterwards  produced, 
in  support  of  the  applications  for  the  writs  of  distringas,  it 
was  obvious  that  the  plaintiff*  was  aware  that  she  had  not 
resided  there  since  1833,  and  that,  as  that  place  could  not 
therefore  be  her  supposed  residence,  the  writs  were  bad. 
Secondly,  that  the  pluries  writ  was  issued  before  the  alias 
was  returned  :  thirdly,  that  the  alias  and  pluries  writs  were 
issued  after  the  previous  writs  of  summons  had  been 
allowed  to  expire,  the  same  objection  applying  also  to  the 
first  writ  of  distringas,  which  it  was  contended  was  wholly 

VOL.  VII.  X  D.  p.  c. 
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f  8S9.  Toid,  as  it  issued  after  the  alias  writ  had  expired.  Lemon 
NoBMAN  ^'  ^^^^o^  («) ;  Abbotts  V.  Kelly  (6) :  fourthly,  that  an  alias 
pluries  writ  of  summons  had  been  issued  concurrently  with 
a  distringas :  fifthly,  that  the  second  writ  of  distringas  was 
unavailable,  because  it  was  not  delivered  to  the  sheriff  until 
within  seven  days  of  the  day  of  its  return :  and  lastly,  that 
as  the  third  distringas  had  been  issued  without  authority, 
and  as  it  did  not  bear  teste  on  the  day  of  its  being  issued, 
it  was  void. 

Upon  the  last  point,  WiUe,  Serjt.,  on  a  subsequent 
day  in  Term,  moved  for  a  rule  to  amend  the  teste  of  the 
writ,  and  cited  Byfield  v.  Street  (c). 

WiUe,  Serjt.,  in  the  present  Term,  shewed  cause 
against  the  defendant's  rule.  With  regard  to  the  first 
objection,  he  contended  that  the  plaintiff,  in  describing  the 
defendant  of  the  place  of  abode  in  which  he  had  last  known 
her  to  reside,  and  of  which  she  was  described  in  the  notes, 
took  the  only  course  which  was  open  to  him.  That  must 
be  taken  to  have  been  the  last  known  place  of  abode,  and 
it  was,  at  all  events,  better  to  describe  her  of  that  place, 
than  of  any  other  which  he  might  casually  select.  Welsh 
V.  Longford (d).  Hill  v.  Harvey  {e)^  Rolfe  v.  Swain{f\ 
Wright  V.  Warren  {g\  Ward  v.  Watt  (A),  Margetson  v. 
Tugghe  (f),  Buffle  v.  Jackson  {k),  Clarke  v.  Palmer  (/), 
and  Colston  v.  Berens  (m),  were  all  in  point.  With  regard 
to  the  second  objection,  there  was  a  difference  as  to  the 
date  of  the  return  of  the  alias  writ;  for  although  the 
defendant  alleged  it  to  have  been  returned  on  the  6th 
February,  the  plaintiff  now  stated  that  it  was  returned  on 
the  30th  January.     The  difference,  however,  was,  for  the 

(a)  2  Scott,  606.  {g)  Ante,  Vol.  2,  p.  724. 

(h)  3  Bing.  N.  C.  478 ;  S.  C.  (*)  Ante,  Vol.  5,  p.  94. 

4  Scott,  456 ;  ante.  Vol.  6,  p.  478.  (i)  lb.  p.  9. 

(c)  10 Bing.  27;  3  Moo.  &  Sc. 407.  (*)  Ante,  Vol.  2,  p.  505. 

(rf)  Ante,  Vol.  2,  p.  498.  (/)  9  B.  &  C.  153;  4  Man.  &  Ry. 

(e)  2  C.  M.  &  R.  307.  141. 

(/)  Ante,  Vol.  6,  p.  106.  (m)  Ante,  Vol.  3,  p.  253. 
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purposes  of  this  objection,  immaterial,  as  the  pluries  writ  1839. 
appeared  to  have  issued  on  the  29th  January,  which  was  nqrman 
anterior  to  both  dates.  There  was  nothing  in  the  new  ^  ^- 
rules,  or  in  the  statute,  however,  which  rendered  it  ne- 
cessary that  the  first  writ  should  be  returned  before  the 
second  was  issued,  and  although,  in  the  case  of  the  Statute 
of  Limitations  being  pleaded,  it  might  be  necessary  to 
proceed  in  the  mode  pointed  out,  yet  as  that  statute  was 
not  pleaded  in  the  present  case,  the  necessity  did  not  arise. 
Gregory  v.  Des  Anges  (a),  and  Nicholson  v.  Rowe  {b) ,  were 
cited.  With  regard  to  the  writs  of  distringas,  it  was 
only  during  the  existence  of  the  writ  of  summons  that 
they  might  be  issued;  and  the  same  argument  applied 
to  alias  and  pluries  writs  of  summons.  The  process  of 
distringas  was  to  compel  an  appearance,  and  could  be 
resorted  to  while  the  writ  of  summons  was  current.  It 
was  only  when  it  was  intended  to  be  employed  to  prevent 
the  operation  of  the  Statute  of  Limitations,  and  by  way  of 
continuance,  that  such  a  writ  must  be  issued  before  the 
lapse  of  four  months  from  the  teste  of  the  writ  of  summons. 
As  to  the  second  writ  of  distringas,  it  was  in  fact  aban- 
doned, and  the  motion  was,  therefore,  so  far  unnecessary. 
With  regard  to  the  pluries  writ,  it  might  be  consi^ 
dered  to  stand  by  itself,  and  all  that  the  plaintiff  sought 
to  establish  was,  that  he  might  keep  his  action  alive  by 
writs  of  summons,  at  the  same  time  as  that  by  ancillary 
means,  he  might  endeavour  to  compel  the  appearance  of 
the  defendant,  or  proceed  to  outlawry,  which  would  be 
sufiicient  to  justify  the  double  line  of  proceeding  which 
had  been  taken.  As  to  the  third  writ  of  distringas,  it  was 
in  effect  the  same  as  the  second;  for  the  latter  having  be- 
come useless,  by  reason  of  its  not  having  been  delivered 
to  the  sheriff  until  too  late ;  the  new  writ  might  be  said  to 
have  issued  on  the  same  authority.  It  was,  therefore,  com- 
petent to  the  Court  to  grant  the  amendment,  which,  in  his 

(o)  3  Bing.  N.  C.  85.  (5)  2  C.  &  M.  469. 

X  S 
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1839.       cross  rule,  he  had  prayed  for.     He  cited  the  cases  of  Lid- 
Nouf AN      ^^'  ^*  ^^^^ch  (a),  and  Byfield  v.  Street^  before  alluded 
••  to ;  Com.  Dig,  tit.  Amendment,  (C  1) ;  Fynn  v.  Kemp  (6), 

Firley  v.  Ralleti  (c),  were  also  referred  to. 

W.  H.  Watson^  in  support  of  the  rule.  It  was  not 
competent  to  the  plaintiff  to  pursue  the  double  line,  in 
proceeding  by  writ  of  alias  and  pluries  summons,  and  by 
writ  of  distringas  at  the  same  time,  and  the  cases  of  Lemon 
v.  Lemon,  and  Abbotts  v.  Kelly,  were  decisive,  to  shew 
that  a  writ  of  distringas  was  unavailing  when  issued  after 
the  expiration  of  the  writ  of  summons.  With  regard 
to  the  amendment  prayed,  a  fatal  objection  had  been 
established,  which  could  not  be  obviated  by  adopting 
such  a  course.  The  cases  of  Latin  v.  Watson  (d), 
Hodgkinson  v.  Hodgkinson  {e),  Kenworthy  v.  Peppiai  {/), 
and  Roberts  v.  Bates  (g),  were  in  point.  With  reference 
to  the  description  of  the  defendant's  place  of  residence, 
Rolfe  V.  Sicain  (A),  and  Roberts  v.  Wedderbume  (i),  were 
in  point.  Upon  the  fourth  objection  he  cited  Ray  v. 
Dow{k). 

Cur.  adv.  vult. 

TiNDAL,  C.  J. — The  rule  which  has  been  obtained  by 
the  defendant  in  this  case,  calls  upon  the  plaintiff  to  shew 
cause,  why  the  several  writs  of  summons,  alias  and  pluries 
summons,  and  the  writs  of  distringas,  issued  in  this  cause, 
should  not  be  set  aside  for  irregularity  with  costs.  And, 
in  order  to  see  the  nature  of  the  irregularity  complained 
of,  it  will  be  necessary  to  state  briefly  the  particulars  of  each 
writ.    The  original  summons  was  issued  on  the  5th  April, 

(a)  Ante,  Vol.  5,  p.  662.  (/)  4  B.  &  Aid.  288. 

{b)  Ante,  Vol.  2,  p.  620.  (g)  6  Ad.  &  EU.  778. 

(c)  lb.  p.  708.  (A)  Ante,  Vol.  5,  p.  106. 

(d)  lb.  p.  633 ;  S.  C.  2  C.  &  M.  (i)  1  Bing.  N.  C.  4. 
685.  (*)  Ante,  Vol.  6,  p.  310. 

(e)  3  N.  &  M.  564. 
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1837,  and  returned  on  the  1st  September,  of  the  same        1B39. 
year.    The  alias  was  issued  on  the  1st  September,  1837,      nobman 
and  was  returned,  according  to  the  statement  of  the  plaintiff,  *- 

on  the  30th  January ;  according  to  that  of  the  defendant 
on  the  6th  February  1838.  The  pluries  was  issued  on  the 
29th  January,  and  returned  and  filed  on  the  ^th  June. 
And  in  addition  to  these,  an  alias  pluries  writ  has  been 
issued  on  the  27th  June,  which  has  not  yet  been  returned. 

There  have  also  been  three  writs  of  distringas  issued. 
The  first  on  the  1st  March,  1838,  pursuant  to  a  rule  of  the 
31st  January  preceding,  for  non-appearance  to  the  pluries 
summons,  and  returnable  on  the  Ist  May.  But  on  the 
2nd  June  the  plaintiff  applied  to  quash  his  own  writ  of 
distringas  for  appearance,  and  issued  another  for  outlawry 
for  non-appearance  to  the  alias  summons  of  the  1st  Sep- 
tember. The  second  writ  of  distringas  issued  accordingly 
on  the  7th  June,  under  the  rule  of  the  2nd  of  that  month, 
returnable  on  the  2d  November,  for  non-appearance  to  the 
alias  summons  of  the  1st  September.  The  third  distringas 
issued  on  the  25th  October,  tested  on  the  7th  June,  for 
the  purpose  of  proceeding  to  outlawry  on  the  alias  writ  of 
summons  of  the  1st  September  1837,  without  any  further 
rule  or  order. 

It  may  be  convenient  to  consider,  in  the  first  place, 
the  objections  which  have  been  raised  against  the  regularity 
of  the  writs  of  distringas,  because  the  disposing  of  the 
legality  or  regularity  of  those  writs  very  much  clears  the 
way  to  the  consideration  of  the  writs  of  summons,  and  the 
several  objections  thereto.  Now  the  first  distringas  having 
been  quashed  by  the  Court,  on  the  plaintiff's  own  motion, 
by  the  rule  of  the  2nd  June,  upon  the  ground,  as  it  would 
seem,  of  irregularity,  having  been  issued  by  virtue  of  a 
rule  of  the  31st  January,  for  non-appearance  to  the  pluries 
summons,  tested  only  on  the  29th  January,  may,  as  it 
appears  to  us,  be  considered  as  if  it  had  never  existed,  and 
be  altogether  laid  out  of  the  case. 

The  second  writ  of  distringas,  which  issued  on  the 
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7th  June,  pursuant  to  the  rule  of  3d  June^  was  perfectly 
regular;  but  this  writ  having  been  made  returnable  on 
2d  Novemberi  and  retained  by  the  plaintiff's  attorney,  and 
not  taken  to  the  sheriff  until  the  25th  October,  became 
useless,  in  consequence  of  there  not  being  fifteen  days,  as 
required  by  the  statute,  between  that  day  and  the  day  of 
the  return.  What  effect  the  writ  thus  sued  out,  but  not 
acted  upon,  ought  to  have  upon  the  plaintiff's  proceedings 
by  writ  of  summons  taken  out,  or  intended  to  be  taken 
out,  in  continuation  of  each  other,  we  will  afterwards 
proceed  to  consider. 

The  third  distringas  for  the  purpose  of  outlawry  was 
issued  on  the  25th  October,  and  made  returnable  on  the 
12th  November,  for  the  purpose  of  supplying  the  place  of 
the  second  distringas,  which  had  become  unavailable. 
This  distringas  was  issued  without  any  new  authority  from 
the  Court  or  judges,  and  while  the  writ  bsued  pursuant 
to  the  rule  of  2nd  of  June,  was  still  in  existence.  More- 
over, it  was  issued  on  a  praecipe  subscribed  "  by  judge's 
order,  filed  7th  June,  1838:"  though  no  such  order  was 
ever,  in  fact,  made.  The  existence  of  this  writ  was  not 
discovered  until  the  3rd  November,  1838;  and  the  motion 
to  set  it  aside,  together  with  all  the  other  writs,  was  made 
on  the  5th.  The  issuing  of  thb  writ  being  wholly  un- 
warranted by  any  authority,  if  it  is  not  to  be  considered 
as  a  mere  nullity,  we  think  it  must  be  set  aside.  There 
remains,  therefore,  only  the  second  distringas,  which,  as 
we  observed  before^  is  subject  to  future  consideration. 

Now  the  objections  to  the  writs  of  summons  are  these : — 
First :  it  is  objected  to  all  of  them  that  the  defendant's 
place  of  residence,  or  supposed  residence,  is  mis-described. 
It  appears,  however^  that  the  place  of  her  supposed  resi- 
dence, mentioned  in  these  writs,  agrees  with  the  place  at 
which  the  promissory  notes  are  dated,  upon  which  the 
action  is  brought,  and  which  was  once  the  place  of  the 
defendant's  true  residence,  and  though  it  was  also  stated 
that  she  ceased  to  reside  there  in  1833,  it  does  not  appear 
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that  any  other  place  of  her  residence  was  brought  home  to        1839. 
the  actual  knowledge  of  the  plaintiff  before  these  writs  re-     ^^^^^H^^ 
spectively  were  issued.    We  think,  therefore,  that  the  »• 

plaintiff  was  authorized  to  treat  the  place  mentioned  in 
the  promissory  notes  as  the  supposed  residence  of  the 
defendant. 

A  second  objection  has  been  made  to  the  pluries  writ  of 
summons,  because  it  was  issued  before  the  alias  was  re- 
turned. The  original  writ  was  returned  and  filed  before 
the  alias  was  issued ;  and  the  pluries  was  issued  within  a , 
month  after  the  expiration  of  four  months  from  the  teste 
of  the  alias.  A  question,  therefore,  arises,  whether  it  is 
material,  in  order  that  this  writ  should  be  a  continuation 
of  the  alias,  that  the  alias  should  have  been  returned  or 
not.  But  as  this  is  a  point  which  may,  if  it  becomes 
necessary,  be  determined  in  a  more  solemn  manner,  by 
putting  the  several  writs  of  summons  on  the  record,  we 
forbear,  at  present,  irom  expressing  any  opinion  thereon. 
Another  objection  has  been  raised  as  to  the  regularity  of 
the  alias  and  pluries  writs  of  summons;  that  they  were 
issued,  and  bear  teste  after  the  previous  writs  of  summons, 
of  which  they  were  intended  to  be  a  continuation,  had 
been  suffered  to  expire.  But,  notwithstanding  the  cases 
which  have  been  cited,  in  which  this  Court  refused  to 
allow  the  issue  of  writs  of  distringas,  after  the  lapse  of 
four  months  from  the  teste  of  the  summons,  we  think, 
upon  re-consideration,  that  the  plaintiff's  right  to  continue 
writs  of  summons  by  alias  and  pluries,  and  to  issue  writs  of 
distringas  thereupon,  by  leave  of  the  Court,  or  a  judge, 
is  not  confined  to  the  period  during  which  the  summons  is 
in  force.  It  is  unnecessary,  in  the  present  case,  to  deter- 
mine the  extent  of  time  within  which  this  right  may  be 
exercised  ;  the  writs  in  question  having  been  issued  within 
one  month  from  the  expiration  of  the  preceding  writs. 

It  is  further  objected,  that  as  this  alias  pluries  was  taken 
out  while  a  distringas  for  the  purpose  of  proceeding  to 
outlawry,  which  had  regularly  issued  in  pursuance  of  a 
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1839.        rule  of  Court,  was  actually  current  and  in  force,  such  writ 

Norman       ^^  summons  is  irregular,  and  ought  to  be  set  aside ;  and 

**•  there  may  seem  to  be  some  difficulty  in  maintaining  that 

*V  UfTSfta  _ 

a  party,  who,  by  leave  of  the  Court,  has  been  permitted 
to  quash  his  own  process  to  compel  appearance,  for  the 
purpose  of  taking  out  process  of  outlawry,  and  has  actually 
issued  process  of  outlawry  pursuant  to  the  authority 
granted  to  him,  can  regularly  resort  to  process  to  compel 
appearance  in  continuation  of  the  course  of  proceeding 
which  he  has  had  leave  to  abandon,  and  carry  on  simul- 
taneously process  to  compel  appearance  and  process  to 
outlawry. 

But  we  think  it  would  be  imposing  upon  a  party  who 
issues  process  too  strict  a  rule  of  practice  to  determine 
that  the  issuing  of  the  second  writ  of  distringas  on  the  7th 
June,  which  was  never  delivered  to  the  sheriff,  and  upon 
which  no  proceedings  whatever  were  taken,  but  which  was 
altogether  abandoned  by  the  plaintiff  himself,  should  be 
considered  as  an  existing  writ  for  no  other  purpose  than 
that  of  preventing  the  plaintiff  from  continuing  his  writ  of 
summons ;  and,  at  all  events,  we  think  this  second  writ 
of  distringas  ought  to  be  set  aside  as  the  defendant  has 
moved  that  it  should  be. 

The  consequence  is,  that  all  the  writs  of  summons  re- 
main in  force,  and  all  the  writs  of  distringas  are  to  be  set 
aside.  And  we  think  that  there  are  circumstances  in  this 
case  which  make  it  unadvisable  to  give  the  costs  to  either 
party,  but  that  they  should  be  costs  in  the  cause ;  the 
defendant's  rule  being  made  absolute  as  to  part,  and  the 
plaintiff's  cross  rule  to  amend  the  teste  of  the  writ  of  dis- 
tringas, which  issued  on  the  S5th  day  of  October  last, 
being  discharged,  as  the  distringas  was  issued  altogether 
without  any  authority. 

Rules  accordingly. 
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The  Queen  v.  The  Sheriff  of  Middlesex,  in  a  cause  of 

Lane  v.  Griffiths.  1333 

M  HIS  was  an  application  to  set  aside  an  attachment  where^e 
against  the  sheriff  for  not  bringing  in  the  body,  on  the  »h«iff  taken 

,  ,  o    «^  "^  bail-boDd  with 

ground  of  irregularity.  only  one  aecii- 

ritY,  the  Coort 
will  not  fel 

Archbold  shewed  cause,  and  produced  affidavits  dis-  ^^^^ 
closing  facts  which  shewed  the  attachment  to  be  regular,  agiinst  him  on 
The  question  then  was,  whether  the  attachment  ought  to  athitiutance. 
stand  as  a  security.     A  trial  having  been  lost  there  was 
no  doubt  it  must  stand  as  a  security.    Here  a  bail-bond, 
with  one  security  only,  had  been  taken  by  the  sheriff. 
In  such  cases,  the  Court  would  not  relieve  him ;  the  King 
V.  the  Sheriff  of  London  (a) ;  but  if  the  bail  applied,  the 
Court  would  set  aside  the  attachment ;  the  King  v.  the 
Sheriff  of  Middlesex  (6). 

Humfrey^  in  support  of  the  rule,  submitted,  that  if  the 
two  cases  cited  established  the  practice  contended  for, 
the  effect  of  discharging  the  present  rule  would  only  be 
to  increase  costs,  because  the  application  must  then  be 
renewed  on  behalf  of  the  bail.  He  cited  the  King  v.  ike 
Sheriff  of  Surrey  (c). 

(a)  2  Bing.  227 ;  9  Moore,  422.  (c)  2  C.  M.  &  R.  698. 

(b)  Ante,  Vol  2,  p.  140. 
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1838. 


CoLERiDOEy  J. — I  must  act  on  the  two  first  decisions 
which  haye  been  cited,  and  it  seems  to  me  that  there  is  a 
good  ground  for  distinction  between  the  case  where  the  ap- 
plication is  made  on  behalf  of  the  sheriff,  and  the  case  where 
it  is  made  on  behalf  of  the  bail.  The  last  case  cited  does 
not  interfere  with  the  previous  one  of  the  King  v.  the 
Sheriff  of  London  /  on  the  contrary,  it  expressly  dis- 
tinguishes that  case. 

Rule  discharged. 


Tbe  Court  will 
not  entertain  a 

auettaon  uto 
lemode  in 
which  tn  allo- 
cator baa  been 
obtained,  when 
an  application 
is  made  to  com- 
pel an  attorney 
to  pay  the  costi 
of  taxation. 

When  such 
an  application 
is  maae,  the 
Court  will  not 
allow  items  to 
be  added  to  the 
bill,  which  has 
been  taxed. 
However 
small  the  sum 
is  beyond  one* 
sixth,  which  is 
taken  off  on 
taxation,  the 
attorney  is 
equally  liable. 


S WIN  BURN  V.  Hewitt. 

jf  HESIGER  shewed  cause  against  a  rule,  obtained  by 
Platt^  requiring  the  plaintiff's  attorney  to  pay  the  costs  of 
taxing  his  bill,  a  sixth  of  its  amount  having  been  taken  off 
on  taxation.  The  affidavits  disclosed,  that  the  bill  de- 
livered amoimted  to  19/.  4«.  6</.,  and  a  sum  of  3/.  4«.  Gd. 
had  been  taxed  off  it,  thus  reducing  the  amount  by  five- 
pence  more  than  one-sixth.  The  affidavits  in  answer  to 
those  in  support  of  the  rule,  alleged  that  the  allocatur 
had  been  improperly  obtained  contrary  to  an  agreement 
between  the  parties.  It  was  also  stated  that  a  sum  of  3«.  M. 
ought  to  have  been  added,  for  that  sum  had,  by  mistake, 
been  omitted  in  the  bill  delivered.  Under  these  circum- 
stances, it  was  contended  that  this  was  not  a  case  coming 
within  the  meaning  of  the  statute  of  S  Greo.  2,  c.  S3. 

Plaii^  in  support  of  the  rule,  submitted  that  the  Court 
could  not,  in  the  present  stage  of  the  proceedings,  inquire 
into  the  question  as  to  the  mode  in  which  the  allocatur 
was  obtained.  That  ought  to  form  the  subject  of  a 
separate  application  to  set  aside  the  allocatur,  and  then 
an  opportunity  would  be  afforded  of  answering  the  charge 
of  suggested  impropriety.    The  attorney  was  bound  by 
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the  bill  which  he  had  delivered,  and  could  not  now  be        1838. 
permitted  to  introduce  additional  items.  Swinbukn 


LiTTLEDALEy  J. — It  appears  that  one-sixth  of  the  bill, 
as  delivered  in  the  first  instance,  has  been  taxed  off.  Now, 
it  was  incumbent  on  the  attorney  to  bring  forward  before 
the  Master  all  the  items  he  wished  to  add  to  his  bill  as 
delivered,  and,  if  necessary,  he  might  have  obtained  more 
time  on  the  taxation ;  he  cannot,  therefore,  now  insist  on 
the  right  to  add  the  item  of  Ss.  M,  to  the  bill.  It  is 
quite  immaterial  whether  only  5d.  or  5/.  more  than  the 
sixth  has  been  struck  off  on  taxation.  The  allocatur  has 
been  obtained  on  that  taxation,  and  a  question  has 
been  raised  whether  it  can  be  opened,  it  being  alleged  that 
there  has  been  fraud  in  obtaining  it,  as  it  was  contrary 
to  an  agreement  between  the  parties.  If  this  had  been 
an  application  to  set  aside  the  allocatur,  such  a  question 
might  be  raised ;  but  as  the  allocatur  now  stands,  I  think 
I  am  bound  to  act  on  it.  This  rule  must  therefore  be 
made  absolute. 

Rule  absolute. 


Hewitt* 


Carnaby  v.  Welby,  and  Others. 
JH.  UMFRE  Y  shewed  cause  against  a  rule  nisi,  obtained  Where  an  un- 

«      rfi  w         t  n       ^      •  1*  i**i*  racceflsful  de« 

by  Htldi/ard,  for  staying  proceedmgs  on  a  rule  nisi  tor  a  new  fendant  in  an 
trial  obtained  in  the  present  case,  until  the  costs  of  a  pre-  ^^^°  brinm^*" 
vious  action  of  ejectment  had  been  paid.     It  appeared,  >«>  action 

as^aiost  the 

from  the  affidavits,  that  an  action  of  ejectment  had  been  lessor  of  the 
brought  by  a  person  named  Ostler,  in  the  names  of  him-  ^bbg 
self  and  three  others,  against  one  of  his  tenants.     Ostler  f^  ^^  ^^ 

'     o  land  in  question 

was  the  real  plaintiff,  and  had  guaranteed  the  other  lessors  and  is  non- 

,  suited,  but 

against  costs.      The  action  was  defended  by  a  pei*son  obtains  a  rule 

for  a  new  trial, 
the  Court  will 
not  stay  proceedings  on  that  rule,  until  the  coet£  of  the  ejectment  are  paid. 
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1888.  named  Camaby,  who  claimed  the  land  in  question  under 
Cabnaby  ***  alleged  purchase  from  the  tenant  A  verdict  was 
-_ »  found  in  favour  of  the  lessors  of  the  plaintiff.     Subse- 

Mr  SUIT. 

quently  the  stock  on  the  premises  was  seized  by  the 
sheriff,  under  a  writ  of  fi.  fa.,  at  the  suit  of  Ostler.  Car- 
naby  claimed  this  stock,  alleging  that  he  had  purchased  it 
from  the  tenant,  and  accordingly  brought  an  action  of 
trespass  against  the  sheriff.  In  the  action  he  was  non- 
suited, but  a  rule  nisi  for  a  new  trial  was  obtained. 
That  rule  was  still  pending.  In  both  actions  Ostler  was 
the  party  really  interested.  The  object  of  the  present 
application  was  to  stay  the  proceedings  on  the  rule  until 
the  costs  of  the  ejectment  had  been  paid. 

Humfrey  contended,  that  although  in  the  cases  of 
O'Connor  v.  Murphy  {a),  and  Mitchell  v.  OldJield{b),  the 
costs  of  cross  actions  had  been  allowed  to  be  set-off  against 
each  other,  proceedings  had  never  been  directed  to  be 
stayed  under  such  circumstances  as  those  in  the  present 
case.  Where  a  plaintiff  who  had  been  nonsuited  in  one 
action,  brought  a  second  for  the  same  cause,  proceedings 
were  stayed  in  the  latter,  until  the  costs  of  the  former 
had  been  paid.  That  was,  however,  quite  a  different  case 
from  the  present.  Here  the  parties  could  not  be  sub- 
stantially the  same  in  both  actions. 

J,  Hildyardf  in  support  of  the  rule,  contended,  that  if 
Ostler  had  a  right  to  set-off  the  costs  of  one  action  against 
the  costs  of  the  other,  he  was  entitled  to  succeed  in 
restraining  Carnaby  from  proceeding  with  the  second 
action.  The  right  to  set-off  the  costs  was  the  proper  test 
for  determining  the  present  rule.  It  was  conceded,  on  the 
other  side,  that  there  was  such  a  right,  and  therefore,  the 
present  rule  ought  to  be  made  absolute. 

LiTTLEDALE,  J. — ^Thrcc  poiuts,  bearing  on  this  case, 
(a)  1  H.  BL  657.  (b)  4  T.  R.  123. 
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I  think  are  very  clear: — first,  that  the  Courts  will  stay        1888. 
the  proceedings  in  a  second  action  on  the  same  subject      cabnaby 
matter  between  the  same  parties,  until  the  costs  of  a  •• 

former  action,  in  which  the  plaintiff  has  failed,  are  paid: 
secondly,  if  costs  have  been  incurred  by  the  defendant 
in  one  action,  and  a  cross  action  is  brought  between  the 
same  parties,  the  Courts  will  allow  the  costs  in  the  one 
to  be  set-off,  on  taxation,  against  the  costs  in  the  other : 
thirdly,  where  the  parties  are  not  nominally  the  same  on 
the  record,  yet,  if  in  fact  the  parties  really  concerned 
are  substantially  the  same,  the  Courts  will,  in  such  cases, 
also  exercise  a  similar  jurisdiction.  Assuming  this,  let 
us  see  what  will  follow,  if  Ostler  is  taken  to  be  the  sole 
lessor  of  the  plaintiff,  in  the  action  of  ejectment,  and  the 
sole  defendant  in  the  action  of  trespass.  Then  there 
will  have  been  an  action  of  ejectment  in  which  Ostler 
has  succeeded,  and  in  which  he  might  have  had,  but  has 
not  had,  execution  for  his  costs ;  and  an  action  of  trespass 
has  been  brought  against  him  for  seizing  Camaby's  goods. 
Now,  although  these  actions  arise  out  of  the  same  trans- 
action relating  to  the  land,  yet  I  cannot  see  the  differencei 
as  to  staying  the  proceedings,  between  this  case  and  that 
where  the  one  party  brings  an  action  on  a  bill  of  ex- 
change, and  the  other  on  a  warranty  of  a  horse.  Now, 
suppose  the  plaintiff  to  recover  in  an  action,  then  a  cross 
action  to  be  brought,  on  the  trial  of  which  the  plaintiff 
having  failed,  applies  for  a  new  trial,  and  then  an  ap- 
plication is  made  to  stay  the  proceedings  until  the  costs 
of  the  former  action  are  paid.  I  think  there  is  no  case 
where  such  application  has  been  acceded  to,  or  that  it 
would  be  at  all  conformable  to  the  rule  which  is  acted 
on,  were  the  Court  to  stay  proceedings  until  the  costs 
are  paid.  This  rule  must,  therefore,  be  discharged,  but 
without  costs. 

Rule  discharged. 
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•am 


ISSS.  ^^  ^^  Seaward  v.  Howey. 

Whman  %^0D80N  shewed  cause  against  a  rule  nisi,  obtained 
ai^  finds  a     ^jv   Whitmore.    for   an  attachment  for  non-payment   of 

certain  sum  to        ^  *  *    "^ 

be  due,  but       money  pursuant  to  an  award.     He  contended,  that  no 

doeanotorder  1 1   •  <•  n 

that  sum  to  be  attachment  could  issue  for  non-payment  of  money  pur- 
ment  cann^  '  suant  to  the  award.  By  it  the  arbitrator  found  that  a 
be  obtained  for  certain  sum  of  money  was  due  from  Howey  to  Seaward. 

the  non-pay-  ^  ''  j  ' 

mentofthat      but  did  not  make  any  order  that  that  sum  should  be 

paid.  Any  remedy  to  which  Seaward  was  entitled  must 
be  by  action.  A  contempt  could  not  be  incurred,  except 
by  disobedience  to  an  order,  which  had  been  made  a 
rule  of  Court ;  but  here  no  order  had  been  made.  The 
case  of  Edgell  v.  DalUmore  (a)  was  expressly  in  point ; 
and  Scoti  v.  WilUams  (b)  was  to  the  same  effect. 

Whitmore,  in  support  of  the  rule,  contended,  that  the 
infraction  of  the  rule  of  Court  which  had  been  made  of 
the  submission,  was  a  contempt.  In  Scott  v.  WiUiams^ 
the  Court  intimated,  that  it  was  only  the  express  authority 
of  Edgell  V.  DaUimore  which  induced  them  to  accord 
with  it ;  and  if  the  case  was  res  Integra,  they  might  not 
have  arrived  at  the  same  conclusion.  The  case  was  similar 
to  that  of  an  undertaking  to  pay  money  which  had  been 
made  a  rule  of  Court.  In  case  of  non-payment,  the  Court 
would  grant  an  attachment.  Cartwright  v.  Blackworth  {c) 
decided,  that  a  direction  in  an  award  to  enter  a  verdict 
for  a  certain  sum  was  a  sufficient  foundation  for  an  at- 
tachment, that  being  considered  as  an  equivalent  to  an 
order  to  pay  the  sum  for  which  the  verdict  was  directed 
to  be  entered. 

LiTTLBDALE,  J.-^The  award  contains  no  order  to  pay 

(a)  3Bing.634;  11  Moore,  541.      case  was  expressly  overruled,  in 
(6)  5  Tyr.  506.  Donlan  v.  Brett,  2  A.  &  E.  344 ; 

(c)  Ante,  Vol.  1,  p.  489.    This      4  Nev.  &  Man.  854. 
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the  amount  awarded  to  be  due.     In  the  case  of  EdgeU       1888. 
V.  DcMimore,  it  was  decided,  that  it  was  necessary  there      skawabo 

should  be  such  an  order,  so  as  to  entitle  the  party  to  an  ^' 

111  HowEir. 

attachment    for   non-payment     It  is  stated,  that  that 

decision  was  doubted  in  the  case  of  Scoii  v.  WiUiamSf 
but  however  that  may  be,  the  decision  was  not  overruled, 
and  I  must,  therefore,  consider  myself  as  bound  by  it. 
Besides,  I  myself  think  that  it  was  rightly  decided,  and 
that  the  distinction  between  the  case  where  there  is  an 
express  direction  to  pay  the  sum,  in  which  case  an  at- 
tachment may  be  granted,  and  the  case  where  there  is 
no  such  express  direction,  in  which  case  only  an  action 
is  maintainable  on  the  award,  is  a  good  distinction. 
There  is  no  contempt  of  the  Court  where  there  is  no 
express  order  to  pay  the  amount  awarded.  This  rule 
must,  therefore,  be  discharged,  but  not  with  costs,  after 
the  doubt  that  has  been  thrown  on  the  point  by  the  Court 
of  Exchequer. 

Rule  discharged. 


Barnes  f>.  The  Bank  of  England* 

X  HIS  was  an  interpleader  rule,  obtained   under  the  Wheraapartf 
first  section  of  the  1  &  S  Wm.  4,  c<  58.      It  appeared  on  an  issue  di- 
from  the  affidavits,  that  an  exchequer  bill  for  1000/.  had  S^tSjiSd^^^ 
been  deposited  by  one  Partridge  at  the  Bank  of  England.  A^^»  to  try  the 

^  tifl^hi  to  certain 

He  kept  an  account  with  that  establishment,  and  after-  property,  he  is 

wards  became  bankrupt.     An  action  of  trover  to  recover  against  the'un- 

the  bill  was  brought  by  a  person  named  Barnes  against  !^^J!^^  ,1,3 

the  Bank  of  England.     A  claim  was  then  raised  on  the  costs  of  apply 

...  ing  to  the 

part  of  the  assignees  of  Partridge.    An  application  was  Coart,  in  order 

to  obtain  the 


property  m 
ppucauon  naving  oeen  naae  10  cne  latter,  ana  he 
properly  awaited  the  decision  of  the  Courts  before  he  gave  it  up. 


question  from  the  stakeholder,  an  application  having  been  nade  to  the  latter,  and  he  havbg 


aso 


1888. 
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then  made  by  the  Bank  under  the  Interpleader  Act,  and 
three  issues  were  accordinglj  directed  to  try  the  title  to 
the  bill ;  the  action  of  trover  being  stayed  until  the  issues 
had  been  disposed  of,  and  the  Bank  of  England  retaining 
possession  of  the  bill  until  then.  In  these  issues  Barnes 
was  made  plaintiff.  The  third  he  abandoned,  and  he 
had  a  verdict  in  his  favour  on  the  two  former.  He  then 
applied  to  the  Bank  of  England  to  deliver  up  the  bill, 
and  they  refusing  so  to  do,  a  rule  nisi  requiring  the  Bank 
of  England  to  deliver  up  the  bill  was  obtained.  The 
rule  also  required  either  the  Bank  of  England  or  the 
assignees  of  Partridge  to  pay  all  the  costs. 


Maufe,  for  the  Bank  of  England,  appeared,  and  ad- 
mitted that  Barnes  was  entitled  to  the  bill,  but  that  it 
could  not  be  delivered  up  without  the  authority  of  the 
Court.  The  Bank  had,  moreover,  a  right  to  the  costs  of 
the  action  of  trover,  and  of  this  rule. 

IL  V.  Richards  appeared  for  the  assignees  of  Partridge, 
and  denied  that  they  ought  to  pay  the  costs  of  this 
application ;  for  had  it  not  been  for  the  improper  refusal 
of  the  Bank  to  deliver  up  the  bill,  it  would  have  been 
unnecessary.  He  cited  Bowen  v.  Bramidge  (a).  In  that 
case  it  was  decided,  that  a  party  who  applies  to  the  Court 
by  motion,  vnthout  having  made  application  to  the  oppo- 
site party  to  do  what  the  rule  calls  on  him  to  do,  is  not 
entitled  to  the  costs  of  the  rule,  if  the  opposite  party,  on 
shewing  cause,  confines  himself  to  the  question  of  costs. 

Ptattf  on  behalf  of  Barnes,  contended  that  his  client 
was  entitled  to  the  costs  of  the  action  of  trover  down  to 
the  time  of  the  interpleader  rule  being  obtained,  as  the 
Bank  had  no  defence  in  that  action ;  that  the  Bank  was 


(a)  Ante,  Vol.  2,  p.  213. 
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SSI 


entitled  to  be  reimbursed  by  the  assignees  of  Partridge ; 
and  that  he  also  had  a  title  to  the  costs  of  the  present 
rule,  he  having  applied  to  the  Bank,  in  order  to  obtain 
the  exchequer  bill. 


1838. 


Bank  of 

ENOULMDt 


Cur*  a€lv.  vmlt* 


Coleridge,  J, — In  this  case  Barnes  sued  the  Bank  of 
England,  in  trover,  to  recover  an  exchequer  bill,  of  which 
he  was  the  owner ;  a  claim  was  also  made  by  the  assignees 
of  Partridge,  a  bankrupt,  whereupon  an  application  was 
made  to  the  Court  under  the  Interpleader  Act.  Three 
issues  were  directed  to  be  tried  between  Barnes  and 
the  assignees  of  Partridge,  and  Barnes  recovered  a  verdict* 
The  rule  directing  the  issues  had  ordered  that  the  Bank 
of  England  should,  in  the  meantime,  retain  the  exchequer 
bill.  When  the  questions  raised  on  the  issues  were  decided 
an  application  was  made,  by  Barnes,  to  the  Bank  of 
England  to  deliver  the  bill  to  him.  The  Bank  of  England 
declined  to  do  so,  and  I  think  that,  under  the  circum-*> 
stances,  they  were  justified  in  so  declining,  as  it  might  be 
necessary  to  make  an  application  to  the  Court.  When 
this  application  was  made,  it  was  not  resisted  by  the 
assignees  of  Partridge,  except  as  to  the  costs  of  the  last 
application.  I  drew  up  a  minute  for  a  rule,  in  which 
I  decided  in  favour  of  Barnes,  except  that  I  did  not  give 
him  the  costs  of  the  last  application,  on  the  authority  of 
the  case  of  Batven  v.  Bramidge;  but,  on  further  con« 
sideration  of  that  case,  I  think  that  I  ought  to  give  Barnes 
the  costs  of  this  application  also.  The  principle  of  that 
case  is,  that  if  the  application  to  the  Court  might  have 
been  spared,  and  there  has  not  been  an  application  to  the 
party,  the  costs  ought  not  to  be  granted.  I  agree  that 
if  it  appears  that  there  was  no  necessity  for  the  party 
to  apply  to  the  Court,  the  costs  ought  not  to  be  allowed, 
and  unless  I  could  distinguish  this  case,  I  would  not,  of 
course,  overrule  that  of  Bowen  v.  Bramidge,  which  was 

VOL.  YII.  Y  D.  F.  C. 
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1838. 


Babnes 

Bulk  of 
England. 


a  decision  of  the  full  Court  of  Exchequer;  but  in  this 
case  it  was  necessary  for  Barnes  to  make  application  to 
the  Court,  as  there  might  be  so  many  points  to  be  decided 
between  the  parties.  He  is,  consequently,  entitled  to 
the  costs  of  the  application,  as  well  as  of  the  other  steps 
that  have  been  taken. 


A  rule  was  then  drawn  up,  that,  on  payment  by  Barnes 
to  the  Bank  of  England  their  costs  of  the  action  of  trover, 
of  the  rule  obtained  under  the  Interpleader  Act,  of  the 
rule  directing  the  issues,  and  also  of  this  application,  that 
the  Bank  should  deliver  up  to  Barnes  the  exchequer 
bill;  and  that  the  assignees  of  Partridge  should  repay 
to  Barnes  all  the  before  mentioned  costs,  and  should 
also  pay  to  Barnes  his  costs  of  the  action  of  trover,  of 
the  two  rules,  and  of  this  appUcation,  and  also  the  costs 
of  the  trial  of  the  issues. 


The  rule  H.  1'. 
2  &  3  Geo.  4, 
requiriDg  a  de- 
fendant's ad- 
dition and  place 
of  abode  to  be 
indorsed  on  a 
writ  of  ca.  sa., 
is  for  the  benefit 
of  defendant ; 
and  if  the  place 
of  the  defend- 
ant's abode 
cannot  be  dis- 
covered, he 
ma^  be  de- 
scribed of  his 
last  place  of 
abode. 


Bettyes  V.  Thompson. 

•^m  DOWLING  shewed  cause  against  a  rule  nisi, 
obtained  by  Petersdorff,  calling  on  the  plaintiff  to  shew 
cause  why  the  defendant  should  not  be  discharged  out  of 
the  custody  of  the  Marshal  of  the  Marshalsea  of  this 
Court,  on  the  ground  of  irregularity.  The  irregularity 
consisted  in  not  indorsing  the  defendant's  addition  and 
place  of  abode,  or  any  other  description  of  the  defendant, 
as  required  by  the  rule  of  Hilary  Term  2  &  3  Geo.  4. 
The  words  of  that  rule  were,  ''In  order  to  prevent  the 
fraudulent  issuing  of  any  writ  of  execution  without  a 
judgment  to  support  it ;  it  is  ordered,  that  the  sealer  of 
the  writs  of  this  Court  shall  not  seal  any  writ  of  fieri 
facias,  or  capias  ad  satisfaciendum,  without  having  the 
judgment  paper,  poste,  or  inquisition  produced  to  him. 
And  it  is  further  ordered,  that  the  attorney  concerned  for 
the  plaintiff  in  the  cause,  or  his  agent,  shaU,  upon  all  bailable 
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mesne  process,  and  every  writ  of  attachment,  and  fieri  18SB. 
fiiciasy  and  capias  ad  satisfaciendum,  indorse  the  place  of  bsxtws 
abode,  and  addition  of  the  party  against  whom  the  writ  is  .^  ^* 
issued,  (or  such  other  description  of  him  as  such  attorney^ 
or  agent,  may  be  able  to  give)/'  (a)  It  was  submitted,  that 
this  rule  was  for  the  benefit  of  the  sheriff*  only,  and  there- 
fore, that  the  defendant  could  not  avail  himself  of  an  in- 
firingement  of  it.  The  authorities  as  to  the  constructions 
to  be  put  on  the  rule  had  not  absolutely  determined, 
whether  the  defendant  could  avail  himself  of  an  omission 
to  indorse  pursuant  to  the  rule.  As  far  as  they  had  gone, 
they  were  in  some  degree  confiicting.  The  cases  of 
Davidson  v.  Dunne{b),  Constable  v.  FothergiU{c\  Ket^ 
rick  V.  Nanney  (d),  and  Clarke  v.  Palmer  («),  seemed  to  in- 
timate  that  the  sheriff^  was  the  only  person  who  could  take 
the  objection,  although  observations  were  made  in  the  two 
first  cases  cited,  which  intimated  an  opposite  opinion.  The 
last  case  upon  the  point  was  Esdaile  v.  Davis  (/}.  There 
Mr.  Justice  Patteson  expressly  abstained  from  determining 
whether  the  defendant  could  avail  himself  of  the  objection 
or  not,  and  disposed  of  the  case  on  another  point.  If  the 
object  of  the  rule  was  considered,  it  must  be  clear,  that  all 
which  was  intended  was  to  enable  the  sheriff  to  discover 
the  right  person.  There  could  be  no  doubt  on  the  part  of 
the  defendant  as  to  his  identity,  because  the  process  being 
final,  he  must  have  had  suflScient  intimation  from  the  pre- 
vious proceedings  in  the  cause  that  he  was  the  person 
meant.  In  the  case  of  Esdaile  v.  Davis ^  Mr.  Justice  PaU 
teson  admitted  the  distinction  existing  between  cases  where 
a  defendant  was  taken  into  custody  on  final  process,  and 
on  mesne  process.  But  in  the  present  case,  it  was  sworn 
that  the  defendant  had  absconded  to  France ;  that  various 
searches  had  been  made  for  his  residence,  but  that  neither 

(a)  5  B.  &  Aid.  560 ;  1  Dowl.  (d)  Ante,  Vol.  1,  p.  5S. 

&  R.  471.  ie)  9  B.  &  C.  153 ;  4  Man.  & 

ib)  Ante,  Vol.  4,  p.  119.  R.  141. 

(c)  Ante,  Vol.  2,  p.  591.  (/)  Ante,  Vol.  6,  p.  465. 

Y  2 
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1838.        he  nor  it  could  be  discovered.  It  was,  therefore,  impossible 
Bettyeb       ^'^^  *^®  plaintiff  to  comply  with  the  requisition  of  the  rule. 


Thomfson. 


Peiersdorfft  in  support  of  the  rule,  contended  that,  as 
no  case  had  hitherto  directly  decided  what  construction 
ought  to  be  put  on  the  rule,  the  present  must  be  determined 
tipon  the  words  of  the  rule  itself.  As  it  stood  in  conjunc- 
tion with  others,  which  had  for  their  object  the  protection 
of  the  defendant  from  the  fraudulent  issuing  of  writs  of 
execution,  it  must  be  presumed,  that  the  rule  in  question 
was  also  available  to  the  defendant.  A  similar  provision 
was  contained  in  the  Uniformity  of  Process  Act  in  reference 
-to  writs  of  capias.  On  that  provision  it  was  held,  that 
under  similar  circumstances  to  the  present,  the  defendant 
might  be  described  *'  as  late  of  such  a  place,**  Hill  v. 
Harvey  (a),  Rolfe  v.  Swain  (6). 

Cur.  adv.  vult. 

Coleridge,  J. — The  irregularity  complained  of  was 
the  want  of  any  indorsement  of  the  defendant's  place  of 
abode  and  addition  in  the  test.  ca.  sa.  on  which  he  had 
been  taken.  This  is  required  by  the  R.  G.  H.  T., 
2  &  3  Geo.  4,  on  all  writs  of  capias  ad  satisfac,  and  it 
was  not  disputed  that  the  present  writ  was  within  the 
rule.  It  was  contended,  however,  that  the  rule  was 
intended  for  the  benefit  of  the  sheriff  only,  and  that  a 
defendant  could  not  avail  himself  of  the  non-compliance 
with  it.  I  cannot  find  that  this  argument,  which  is  not  new, 
has  ever  been  countenanced  from  the  Bench,  and  in 
Constable  v.  Fothergill{c),  my  brother  Patteson  ex- 
pressly dissented  from  it ;  and  I  can  see  no  satisfactory 
foundation  on  which  to  rest  it.  It  seems  to  me,  that  this 
rule  is  but  part  of  a  general  provision,  the  object  of 
which  is  stated  in  the  preamble  *'  the  preventing,   the 

(o)  Ante,  Vol.  4,  p.  163.  (c)  Ante,  Vol.  2,  p.  591. 

(&)  Ante,  Vol.  5,  p.  106. 
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fraudulent  issuing  of  any  writ  of  execution  without  a        1888. 

judgment  to  support  it."    The  defendant  then  is  clearly      bettybs 

within  the  intention,  as  well  as  the  words,  of  the  rule.     -.    •• 

It  is  indeed  sworn,  that  he  had  left  the  country  after  the 

trial  of  the  cause,  and  that  upon  diligent  search  made, 

his  present  place  of  abode  could  not  be  found ;  but  this 

only  made  it  the  duty  of  the  plaintiff  to  indorse  such 

description  of  him  as  he  was  in  a  condition  to  give ;  and 

the  giving  his  last  place  of  abode  and  addition  would,  in 

my  opinion,  have  satisfied  the  requisites  of  the  rule. 

Here,  however,  nothing  is  stated.     He  is,  therefore,  in  no 

way  connected   with   the  previous  proceedings.      That 

seems  to  me  irregular,  and  the  rule,  therefore,  should  be 

absolute,  without  costs,  on  the  terms  of  no  action  being 

brought. 


GlBBS  V.  GOLES. 

1.N  this  case,  the  plaintiff  had  given  notice  of  trial,  and  A  defendant 
afterwards  had  withdrawn  bis  record.  on  a  motion 

for  costs  of  the 
day  to  stay  the 

Hoggins  now  moved,  on  the  part  of  the  defendant,  for  pi^^^ff**  pro- 
a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should  snch  costs  are 
not  pay  the  costs  of  the  day,  for  not  proceeding  to  trial,  ^ 
and  why  his  proceedings  should  not  be  staid,  until  such 
costs  were  paid. 

LiTTLEDALE,  J. — You  are  entitled  to  have  a  rule  for 
payment  of  the  costs  of  the  day,  but  you  cannot  stay  the 
plaintiff's  proceedings  until  payment  of  those  costs. 

Rule  granted  accordingly. 
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^^  ^^^^'  ^  Doe  dem.  Burrows  r.  Roe. 

^ITfficfe^y  *^*  B A  YLEY  applied  for  judgment  against  the  casual 
appear  that       ejector.     The  affidavit  on  which  he  moved  stated,  that 

there  are  no  . 

tenants  in  pos-  the  property  in  question,  consisting  of  five  houses,  had 
mS'hel/'^  been  let  under  one  agreement,  to  a  person  named  Hart. 
IISd^Ltho^'  ^^^  landlord's  right  of  entry  accrued  on  the  29th  October, 
•enricemay  which  was  four  days  before  Michaelmas  Term.  The 
effected  on  a  declaration  had  been  regularly  served  on  the  tenants  of 
ro^ofA?*  two  of  the  houses  on  the  30th  October.  With  respect 
^^■«e»  "»<>*  P*rt  to  the  remaining  three,  they  were  deserted,  unoccupied, 
in  dispute,  and  &nd  shut  up,  and  the  deponent  swore,  that  he  believed 
tbe^premises  In  there  were  no  tenants  in  possession.  A  copy  of  the 
2Surt°^[^  ot  ^®c^*'**^o"  ^as  then  left  on  the  same  day  with  a  servant 
grant  judgment  of  Hart,  but  which  was  not  part  of  the  premises  in  dis- 

against  the  ,-,,  .  _ 

casual  ejector,    pute.     Ihe  servant  would  not  state  where  Hart  was  to 

be  found,  and  there  was. reason  to  believe  that  he  was 
keeping  out  of  the  way  to  avoid  service.  A  copy  of  the 
declaration  was  also  stuck  outside  each  of  the  houses. 
Bay  ley  cited  Doe  d.  Hindle  v.  Roe{a\  and  Doe  d. 
OsbaUiston  v.  Roe  (6). 

LiTTLEDALE,  J. — I  Certainly  should  not  grant  this  rule, 
as  the  inquiries  were  only  made  just  before  the  Term, 
unless  the  right  of  entry  had  also  accrued  so  late.  I 
think,  however,  that  there  have  not  been  sufficient  in- 
quiries made  as  to  who  may  be  the  tenants  of  the  three 
houses.  They  may  have  been  let  by  Hart,  and  inquiries 
seem  to  have  been  made  as  to  him  only.  The  houses 
were  found  unoccupied  on  the  30th  October,  but  a  week 
before  there  may  have  been  tenants  in  them,  and  then 
those  persons  ought  to  be  treated  as  tenants  in  possession. 
If  there  were  no  tenants,  it  may  then  become  a  question 
whether  proceedings  should  not  be  taken  as  on  a  vacant 
possession. 

Rule  refused,  as  to  the  three  houses. 

(a)  Ante,  Vol.  6,  p.  393.  (6)  Ante,  Vol.  1,  p.  456. 
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Haddock  v.  Elizabeth  Williams  snd  Another.  ^ 

tMERVIS  shewed  cause  against  a  rule  nisi,  obtained  by  Tbaautaarat 

Edwards,  for  discharging  the  defendant  Willi^ims  out  of  «  puticnlu 

the  custody  of  the  sheriff  of  Cheater.     As  a  preliminary  ^l^^^aggf. 

objection,  he  contended  that  the  afSdavit  on   which  the  fie««nt to Mp. 

pan  an  QDjac- 
application  was  founded,  being  sworn   before   a   person  tion  u  u 

named  Cunnsh,  the  attorney  of  Williams,  it  could  not  be  fouided'on  i 

received  according  to  the  provisions  of  1  Reg.  Gen.  H.  T*3'^"'i' 

T.  2  Wm.  4,  8.  6.  (a)  *'«,  Jth<i^ 

'  itiaiMtpMt- 

Edwards,  in  support  of  the  rule,  Bubmitted,  that  it  ^^^^* 
did  not  appear  from  the  affidavits  that  Cunnah  was  the  pioy<»i- 
attomey  of  Williams.  It  appeared  that  the  affidavit 
supporting  the  application  had  been  sworn  before  Cunnah, 
an  attorney  in  the  country,  on  the  14th  November.  On 
the  other  hand,  an  affidavit,  sworn  on  the  19th  of  Novem- 
ber, was  produced,  stating,  that  before  the  application 
was  made,  Williams  said  she  was  going  to  employ  Cunnah, 
and  an  inquiry  had  been  made  of  her  on  the  same  day, 
and  she  stated  that  Cunnah  was  her  attorney,  and  she 
had  no  other.  Cunnah  had  also  stated,  tliat  he  was  about 
to  make  this  application.  In  no  part  of  the  affidavit,  in 
opposition,  however,  was  it  sworn,  that  Cunnah  was  the 
attorney  of  Williams,  or  that  the  deponent  believed  the 
statement  of  the  defendant  to  be  true.  The  cases  of 
Beaumont  v.  Dean  (6),  and  Kidd  v.  Davis  (c),  shewed, 
that  in  order  to  render  such  an  objection  available,  it  must 
be  sworn  positively  that  Cunnah  was  the  attorney  of 
Williams  at  the  time  the  affidavit  was  sworn,  on  which  the 
application  was  founded.  Besides,  Cunnah  might  hare 
become  the  attorney  for  the  defendant  after  tbe  affidavit 
supporting  the  rule  had  been  sworn. 

(a)  Ante,  Vol.  1,  p.  1S4.  (e)  Ante,  Vol  6,  p.  56B. 

(i)  Ante,  Vol.  4,  p.  354. 
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1838. 


Haddock 

o. 

Elizabkth 

Williams 

•nd  Another. 


L1TTLEDALE9  J. — In  this  case,  the  information  respect- 
ing the  attorney,  seems  to  have  come  from  Williams  herself, 
and  therefore,  it  does  not  come  within  the  principle  of  the 
two  cases  cited.  I  think  that  it  suflSciently  appears  that 
Cttnnah  was  the  attorney  for  Williams,  and  therefore,  as 
there  is  no  proper  affidavit  on  which  the  rule  was  granted, 
it  must  be  discharged. 

Rule  discharged. 


Itieemtthat 
the  imprieon- 
ment,  which  is 
to  entitle  a  de- 
feodaDt  to  his 
discharge  un- 
der 48  Geo.  3, 
c.  123,  must  be 
immediately 
previous  to  the 
application. 


Stubbing  r.  M'Grath. 

JSALL  opposed  the  discharge  of  the  defendant  under 
48  Geo.  3,  c.  123,  on  the  ground  that  the  twelve  months, 
during  which  the  defendant  had  remained  in  execution, 
were  not  immediately  previous  to  this  application  for  his 
discharge.  The  words  of  the  statute  were,  ''  for  the 
space  of  twelve  successive  calendar  months,  next  before 
the  time  of  application  to  be  discharged.**  The  cases 
of  Sumption  v.  Monzani  (a),  Barnard  v.  Symonds  (6), 
and  Gilbert  v.  Pope{c),  shew  that  if  a  defendant  only 
remained  in  custody  within  the  rules  of  the  prison,  that 
was  not  a  sufficient  confinement  to  entitle  him  to  his  dis- 
charge under  this  act.  In  the  present  case  the  defendant 
had  been  in  actual  custody  within  the  walls  of  the  Queen's 
Bench  prison  for  above  twelve  successive  calendar  months 
previous  to  the  17th  of  June.  Since  that  period  he  had 
been  residing  without  the  walls,  but  within  the  rules.  He 
could  not,  therefore,  be  said  to  have  remained  in  execution 
for  twelve  successive  calendar  months  next  before  the 
time  of  the  application.  In  the  case  of  Wright  v.  Wil- 
liams (d),  Richards  v.  Fry  (e),  and  Jones  v.  Price  (/),  the 


(a)  4  A.  &  £.  1007. 

(b)  Ante,  Vol.  5,  p.  520. 

(c)  Ante,  Vol.  5,  p.  449. 


(rf)  1  M.  &  W.  77. 
(e)  3  N.  &  P.  67. 
(/)  3  Bing.  N.  C.  52. 
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Court  was  of  opinion,  that  the  words,   ''next   before,**        1838. 

ought  to  be  construed  as  meaning  a  time  immediately  pre-  sr^inMG 
ceding. 


V, 

M'OaAT^. 


Archbold,  in  support  of  the  application,  contended,  that 
as  the  defendant  had  remained  in  actual  custody  for 
twelve  successive  calendar  months,  he  had  complied  with 
the  provisions  of  the  statute,  and  was,  therefore,  entitled 
to  his  discharge. 

LiTTLEDALE,  J. — My  Opinion  is,  that  the  defendant  is 
not  entitled  to  be  discharged  under  the  act,  his  imprison- 
ment within  the  walls  not  having  been  for  a  year  imme- 
diately preceding  the  present  application.  As  two  Courts 
have  already  decided,  that  living  within  the  rules  is  not 
a  suflScient  "  lying  in  prison  "  to  entitle  the  defendant  to 
relief  under  the  act,  so  I  think  that  I  must,  in  the  same 
way,  strictly  construe  the  words  "  next  before,*'  to  mean 
a  time  immediately  before  the  application  to  the  Court* 
As,  however,  the  point  affects  the  liberty  of  the  defendant, 
I  shall  not  decide  it,  but  shall  give  leave  for  him  to  make 
an  application  to  the  full  Court. 

Subsequently,  the  defendant  gave  security  for  the  debt 
and  costs,  and  therefore,  the  application  was  not  renewed. 


Bradshaw  v.  Burton. 
ty  ROMPTON  shewed  cause  against  a  rule  obtained  by  An  tuoney 
Price,  for  bringing  back  the  venue  from  Lancashire  to  prfSSSge  to'ii^ 
London.     The  rule  had  been  obtamed  on  an  affidavit  of  ?^  ^^  ^«"** 

in  London,  m 

merits,  as  well  as  one  stating  the  plaintiff  to  be  an  attorney,  an  action 
It  was  an  action  brought  for  an  attorney's  bill  of  costs,  ^^ 
incurred  in  the  performance  of  business  in  the  Court  of 
Common  Pleas,  at  Lancaster,  and  the  venue  Kad  been 
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1838.        originally  laid  in  London.     It  was  then  changed^  on  the 

BnADSHAw     usu^  affidavit  that  the  cause  of  action  arose  in  Lancashire, 

^  9-  into  that  county.     Crompton  contended  that  this  rule  must 

BO&TON.  t_        J-      t 

be  discharged,  as  the  usual  undertaking  to  give  material 
evidence  in  London  was  not  made  part  of  the  motion ;  for, 
the  privilege  of  the  plaintiff,  as  an  attorney,  only  extended 
to  instances  of  actions  where  the  venue  was  laid  in  the 
county  of  Middlesex. 

Price,  in  support  of  the  rule,  contended,  that  for  the 
purpose  of  the  present  application  London  and  Middlesex 
must  be  considered  as  standing  on  the  same  footing,  (a) 

LiTTLEDALE,  J. — This  is  a  very  plain  case.  The  venue 
was  here  laid  in  London,  not  in  Middlesex,  and  the 
attorney's  privilege  is  <;onfined  to  the  latter  county  only. 
When  an  attorney  brings  his  action  in  Middlesex,  and  the 
venue  is  changed  by  the  defendant,  on  the  usual  affidavit, 
the  attorney  may  have  it  brought  back  without  undertaking 
to  give  material  evidence  in  Middlesex.  It  is  stated,  in 
answer  to  this  rule,  that  the  action  is  for  business  done  in 
Lancaster,  and  that  the  witnesses  live  there,  and  no  ground 
h  laid  for  bringing  the  venue  back.  The  rule  must  there- 
fore be  discharged. 

Rule  discharged. 


(a)  In  Lemon  v.  Ling,  2  Salk.      Middlesex,  the  venue  shall  not 
66S»  it  is  saidy  "  if  an  attorney,     be  changed,  otherwise  if  in  Lon- 


being  plaintiff,  lay  his  action  in     don." 
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IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Jacquet  r.  Bower.  1889. 

Assumpsit.— The  first  count  was  for  wrongfully  dis-  The  fint  cmuu 
charging  the  plaintifi^and  his  wife  from  the  senrice  of  the  tionwasfor 
defendant;  the  second  count  was  for  wages.^    The  soui  JSumffi^ 
indorsed  upon  the  writ  of  summons  was  5/.  19^..  and  Aier  piwntiffwidhii 

*  wife  from  the 

particular  of  demand  was  as  follows: —  senrice  of  the 

^  This  action  is  brought  to  recover  the  sum  of  6L  19f  •,  second  count  ^ 

being  for  arrears  of  salary  or  wages  due  to  the  pkintiff.  The  wimlS^ 

for  the  service  of  the  plaintiff  and  his  wife,  as  the  hii«d  doned  upon  the 

-  .  wntofsnmniotts 

servants  of  the  defendant';  and  also  such  damages  as  the  was  5/.  I9f.. 
jury  may  think  proper  to  give,  by  reason  of  the  plaintiff  Scuiare  SSed 
and  his  wife  having  been  discharged  by  the  defendant  ^^®  '^?®?  ^ 

without  notice."  5i.  ld«.  arrears 

The  cause  was  tried  before  the  under-sheriff  of  Mid-  for  iralch  kam. 
dlesex,  when  a  verdict  was   found  for  the  plaintiff  for  SghtyveiT^ 

15/.  19*.  reason  of  the 

plaintiff  and  his 
wife  haying 

Corrie  having  obtained  a  rule  to  set  aside  the  writ  of  trial  by  the  def^^ 
and   subsequent    proceedings,  on  the   ground  that  the  ^jj^^xhe 
sheriff  had  no  jurisdiction  to  try  the  cause.  plaintiff  re- 

•^  coTeied  a  ver- 

dict for  15^  19f. 

^- Jones  shewed  cause.-^Neither  the  sum  sought  to  sheriff  had  no^ 

,    jurisdiction  to 
try  this  cause, 
under  the  3  &  4  Wm.  4,  c.  42,  s  17,  the  schedule  only  applying  to  cases,  where  the  plaintiff's 
claim  can  be  indorsed  according  to  the  true  meaning  of  2  R.  G.  H.  T.  2  W.  4. 
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1839.  be  recovered,  nor  the  sum  for  which  the  verdict  has  been 
given,  exceeds  20L  The  true  test  is  the  amount  indorsed 
on  the  writ  of  summons. — [Alderson,  B. — The  words  of 
the  act  are,  that  in  any  action  for  any  debt  or  demand  in 
which  the  sum  sought  to  be  recovered  and  indorsed  on 
the  writ  of  summons,  shall  not  exceed  20L] — [Maule^  B. 
In  this  case,  there  was  nothing  to  prevent  the  jury  giving 
more  than  SOL  damages.] — ^If  they  had  done  so,  the  plain- 
tiff might  have  entered  a  remittitur  damna  as  to  the  excess. 
In  Pricey.  Morgan  (a),  the  first  count  of  the  declaration 
stated,  that  in  consideration  that  the  plaintiff  would  send 
a  pony  to  the  defendant,  and  would  sell  and  deliver  it  to 
A.,  the  defendant  undertook  that  he  was  authorized  by 
A.  to  purchase  it  on  his  behalf;  that  the  plaintiff  sent  the 
pony  to  the  defendant,  and  was  willing  to  sell  it  to  A. ; 
but  that  the  defendant  had  no  authority  from  A.  to  pur- 
chase it.  The  second  count  was  similar,  but  stated  that 
the  defendant  himself  undertook  to  purchase  the  pony. 
There  was  also  an  indebitatus  count  for  a  pony  sold  and 
delivered,  and  it  was  held  that  the  record  might  be  sent 
for  trial  before  the  sheriff.  So,  in  Allen  v.  Pink  {b),  the 
declaration  stated,  that  in  consideration  that  the  plaintiff 
wcNild  buy  of  the  defendant  a  certain  horse  for  7/.  2s.  6d., 
the  defendant  promised  the  plaintiff  that  it  was  a  quiet 
worker,  and  that  it  would  go  well  in  single  harness.  It 
then  averred  the  purchase  of  the  horse,  and  that  it  was 
not  a  quiet  worker,  and  would  not  go  well  in  single  har- 
ness, whereby  the  plaintiff  was  put  to  charge  in  keeping 
and  taking  care  of  it.  There  were  also  counts  for  money 
had  and  received,  and  for  money  due  upon  an  account 
stated,  and  it  was  held,  that  this  record  might  be  sent  for 
trial  before  the  sheriff. 

Corrie,  in  support  of  the  rule. — The  sheriff  had  no 
power  to  try  this  cause.     In  order  to  give  him  jurisdiction 

(a)  2  M.  &  W.  53.  (6)  Ante,  Vol.  6,  p.  668. 
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both  the  sum  sought  to  be  recovered  and  the  sum  indorsed  ^  1889. 
upon  the  writ,  must  not  exceed  SO^  Here  the  damages 
laid  in  the  declaration  are  lOOL,  and  there  was  nothing  to 
prevent  the  jury  from  giving  that  amount  if  they  thought 
fit.  In  Allen  v.  PMc  the  damages  were  limited  to  20L 
Smith  V.  Broum  (a)  is  an  authority  in  favour  of  the 
defendant  The  only  difficulty  in  the  case  arises  from  the 
form  of  the  bill  of  particulars :  Had  it  consisted  merely 
of  the  claim  of  a  quarter's  wages,  the  question  would 
not  have  arisen,  as  that  sum  would  substantially  have  been 
the  limit  of  the  plaintiff's  demand.  But,  by  the  form  of 
these  particulars,  the  plaintiff  has  taken  his  chance  of 
getting  as  much  more  as  the  jury  would  give,  and  never 
says  that  he  did  not  seek  to  recover  more  than  SOL 

Cur.  (»dv,  puU. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — The  question  here  is,  whether  this  was 
such  a  case  as  could  be  sent  for  trial  before  the  sheriff,  in 
pursuance  of  the  provision  of  the  3  &  4  Wm«  4,  c.  42,  s.  17. 
On  considering  the  words  of  that  clause,  the  Court  are 
of  opinion  that  it  was  not,  and  that  no  writ  of  trial  can 
be  sent  to  the  sheriff,  unless  the  whole  debt  or  demand 
of  the  plaintiff  is  of  such  a  nature  as  may  be  indorsed  on 
the  writ  of  summons  according  to  the  true  meaning  of  the 
2  R.  H.  T.,  2  Wm.  4  (6). 

It  is  true,  that  on  one  point  there  was  a  limit  in  this 
case,  viz.,  so  far  as  regards  the  amount  of  the  sum  sought 
to  be  recovered  in  the  shape  of  wages  for  by-gone  ser- 
vice, which  served  to  explain  the  nature  of  the  plaintiff*s 
demand  so  far ;  but  it  by  no  means  followed  that  the  sum 
would  be  the  full  amount  of  damages  which   the  jury 

(a)  Ante,  Vol.  S,  p.  736.  {b)  Ante,  Vol.  1,  p.  198. 
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18S9.  would  give.  That  depended  entirely  on  the  peculiar  cir- 
cumstances of  the  case;  in  other  words,  the  damages 
were  unliquidated  damages,  and,  consequently,  not  within 
the  statute.  It  might  as  well  be  said,  that  an  action  against 
a  carrier  for  the  loss  of  goods  entrusted  to  his  care,  could 
be  tried  before  the  sheriff  as  the  present  case.  The  cir- 
cumstance here,  that  there  was  a  probable  limit  to  the 
amount,  does  not  prevent  the  possibility  of  the  damages 
giyen  exceeding  the  amount,  and,  therefore,  we  think  that 
this  writ  was  improperly  sent  to  the  sheriff,  and  that  this 
rule  must  be  made  absolute. 

Rule  absolute. 


Ex  parte  Martin. 

I**Ur4!'and  J^ARTIN  moved  to  re-admit  an  attorney.     He  had 

2  Vict  c.  46,     jj^gn  re-admitted  in  the  Queen's  Bench,  but  it  was  doubt- 
8. 3,  ippiy  to  -»  7 

the  case  of  1      fill  whether  the  1  Vict.  c.  56,  s.  4,  which  enacted, ''  that 
attorney.  &ny  person  who  shall  have  been  duly  admitted  an  attorney 

in  any  one  of  her  Majesty's  Courts  at  Westminster,  shall 
be  at  liberty  to  practise  in  any  other  of  those  Courts," 
extended  to  the  case  of  a  re-admitted  attorney. 

Per  Curiam.  There  is  a  more  recent  enactment  on 
this  subject,  viz.,  2  Vict.  c.  45,  s.  3,  whereby  any  attorney, 
after  being  sworn  in  and  admitted  as  an  attorney  of  one 
Court,  shall  be  entitled  to  practise  in  any  other  of  the 
Courts,  upon  signing  the  roll  of  such  Court,  in  like 
manner  as  if  sworn  and  admitted  an  attorney  of  such  Court. 
A  re-admitted  attorney  is,  in  every  respect,  an  admitted 
attorney,  and  the  applicant  is  entitled,  as  a  matter  of 
course,  to  have  his  name  put  upon  the  roll. 

Application  granted. 
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Sheen  and  Evans,  Assignees  of  Thomas,  an  Insolvent, 
V.  Andrew  Rickie,  Charles  Caught  Moore, 
Joseph  George  Robert  Moreau  Thwaites,  and 
John  Richard  Brown. 

J.  ROVER.  The  first  count  of  tba  declaration  stated.  The  fint  count 
that  heretofore,  and  before,  and  at  the  time  of  the  arrest  ^^^^^|2||^ 
and  commencement  of  the  imprisonment  of  the  said  R*  ^^  \7\' 

*^  before  DM  m- 

Thomas,  upon  which  the  said  R.  T.  petitioned  the  Court  aoWency,  wu 
for  the  relief  of  Insolvent  Debtors  in  England,  for  his  S^^ui^^oods, 
discharge  from  imprisonment,  as  such  insolvent  debtor,  as  ^JJ^'^* 
aforesaid,  under  the  said  statute;  and  before  the  said  &c.,  and  that 

•o    rri  •  "^  casnally  lott 

R.  T.  subscribed  his  petition  to  the  Court  for  relief  of  the  said  gooda. 
Insolvent  Debtors  in  England,  for  relief  as  such  insolvent  ^xttu^/ont  of 
debtor  as  aforesaid ;  to  wit,  on  the  2nd  of  August,  1887,  W«  !»■»«»». 

^  ana  Uie  nme 

he  the  said  R.  T.  was  lawfully  possessed,  as  of  his  own  came  to  the 

property,  of  certain  goods,  chattels,  and  fixtures,  to  wit,  the  defendants 

50  beds,  50  bedsteads,  50  mattresses,  50  bolsters,  50  ^^^fi^^ 

blankets,  50  counterpanes,  50  curtains,  50  carpets,  50  defendants 

'^  coTenanted,&c* 

stands,  50  tables,  200  glasses,  50  drawers,  100  chairs.  The  second 

50  chests,  50  cases,  50  towels,  50  stoves,  50  ranges,  50  convenion  by 

shelves,  50  grates,  50  closets,  50  cupboards,  50  doyleys,  f^J^'^^  ^f " 

50  fenders,  200  knives,  200  forks,  50  drawings,  50  prints,  goods,  chattels, 

50  trays,  50  sets  of  fire  irons,  10  pianofortes,  200  en-  after  the  in-' 

gravings,  50  vases,  50  figures,  50  shades,  50  cups,  50  ^SutS 

saucers,  50  cruets,  50  jugs,  50  basins,  50  decanters,  50  *]*« '^"^  *»**' 

dishes,  100  plates,  50  candlesticks,  50  screens,  50  lamps,  most  be  taken 

50  pots,  50  pans,  50  kettles,  10  carts,  10  clocks,  10  side-  mean  all  three. 

boards,  50  baskets,  50  rugs,  50  carpets,  50  ovens,  50  urns,  ^Tm^L*^ 

100  pieces  of  earthenware,  100  pieces  of  crockeryware,  did  not  neces- 
sarily mean 
100  pieces  of  china,  and  1000  sacks  of  great  value,  to  wit,  thingrg  affixed 

of  the  value  of  300/.  of  lawful  money  of  Great  Britain,  ^^  TbaTL  H  ' 

and  being  so  possessed  thereof,  he  the  said  R.  T.  after-  ™'fi^^  ^*T*  * 

^        ^  '  sense  which 

wards,  and  before  he  subscribed  his  said  petition,  to  wit,  would  support 

the  declaration, 
the  Court  wis  bound,  after  veidicti  so  to  construe  it 
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1889. 


Sheen 

and 

Evans, 

Assignees  of 

Thomas, 

9. 
RiCKIS, 

and  Othent 


on  the  day  and  year  last-aforesaid,  casually  lost  the  said 
goods,  chattels,  and  fixtures  out  of  his  possession ;  and 
the  same  afterwards,  and  before  he  subscribed  his  said 
petition,  to  wit,  on  the  day  and  year  last-aforesaid,  came 
to  the  possession  of  the  said  defendants,  Andrew  Richie 
and  Joseph  George  Robert  Moreau  Tktoaites,  by  finding. 
Yet  the  said  defendants,  Andrew  Richie  and  Joseph 
George  Robert  Moreau  Thwaites^  well  knowing  the  said 
goods,  chattels,  and  fixtures  to  be  the  property  of  the  said 
R.  T.,  before  he  subscribed  his  said  petition,  and  of  right 
to  belong  and  appertain  to  him,  did  not,  nor  would  deliver 
the  same,  or  any  part  thereof,  to  the  said  R.  T.,  before  he 
subscribed  his  said  petition,  but  wholly  neglected  and  re- 
fused so  to  do ;  and  the  plaintiff's  assignees  as  aforesaid, 
in  fact,  say,  that  the  said  defendants  afterwards,  and  after 
the  said  R.  T.  subscribed  his  said  petition,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  16th  day  of 
August,  in  the  year  of  our  Lord,  1837,  wrongftilly  sold  and 
disposed  of  the  said  goods,  chattels,  and  fixtures,  and  con-* 
verted  and  disposed  of  the  same  to  their  own  use. 

Second  count.  That  aftierwards,  and  after  the  said 
R.  T.  subscribed  his  petition  to  the  said  Court  for  the 
relief  of  Insolvent  Debtors  in  England,  for  his  discharge 
from  custody,  as  such  insolvent  debtor  as  aforesaid,  to  wit, 
on  the  10th  day  of  August,  A.  D.  1837,  the  said  plaintiffs, 
as  assignees  as  aforesaid,  were  lawftiUy  possessed,  as  of 
their  property,  as  such  assignees  as  aforesaid,  of  divers 
goods,  chattels,  andfixtures,  of  the  like  number,  quantity, 
quaUty,  description,  and  value,  as  the  goods,  chattels,  and 
fixtures,  in  the  said  first  count  of  the  declaration  above* 
mentioned,  and  being  so  possessed  thereof,  the  said  plain- 
tiffs, as  assignees  as  aforesaid,  afterwards,  and  aft;er  the 
said  R.  T.  subscribed  his  said  petition,  as  aforesaid,  to  wit, 
on  the  day  and  year  last-aforesaid,  casually  lost  the  said 
goods,  chattels,  and  fixtures  out  of  their  possession,  and 
the  same  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said came  to  the  possession  of  the  said  defendants,  by 
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findmg,  yet  the  said  defendants,  well  knowing  the  said  1839. 
goodsi  chattels,  and  fixturesi  to  be  the  property  of  the  said 
plaintiffs,  as  assignees  as  aforesaid,  and  of  right  to  belong 
and  appertain  to  them,  as  such  assignees  as  aforesaid,  but 
contriving,  and  fraudulently,  and  craftily  intending  to 
deceive  and  defraud  the  said  plaintiffs,  as  assignees  as 
aforesaid,  in  that  behalf,  did  not  deliver  the  said  goods, 
chattels,  and  fixtures,  or  any,  or  either  of  them,  or  any 
part  thereof  to  the  said  plaintiffs  as  assignees  as  aforesaid, 
although  often  requested  so  to  do ;  and  afterwards,  to  wit, 
on  the  16th  day  of  August,  A.  D.  1837,  sold  and  dis- 
posed of  the  same,  and  converted  and  disposed  of  the  said 
goods,  chattels,  and  fixtures  to  their  own  use. 

The  defendants  pleaded  first,  not  guilty.  Secondly,  to 
the  first  count,  that  the  said  R.  T.  was  not  lawfiilly  pos* 
sessed,  as  of  his  own  property,  of  the  said  fixtures,  goods^ 
and  chattels,  in  the*  said  first  count  mentioned,  or  any  or 
either  of  them,  modo  et  forma.  Thirdly,  as  to  the  last 
count,  that  the  said  plaintiffs,  as  assignees  as  aforesaid^ 
were  not  lawfully  possessed,  as  of  their  own  property,  of 
the  said  fixtures,  goods,  and  chattels,  in  the  said  last 
count  mentioned,  or  any,  or  either  of  them,  modo  et 
forma. 

A  verdict  having  been  found  for  the  plaintiff,  with 
entire  damages, 

F.  Kelly  obtained  a  rule  to  arrest  the  judgment,  on 
the  grounds,  first,  that  the  first  count  alleged  a  cause  of 
action  against  two  defendants  only,,  and  the  latter  count 
against  all.  Secondly,  that  it  appeared  on  the  face  of 
the  declaration,  that  the  action  was  brought  for  fixtures, 
for  which  trover  would  not  lie. 

Hill  and  Hoggins  shewed  cause.— As  to  the  first  ob- 
jection, the  counts  are  good  aftier  verdict.  It  is  true  the 
goods  are  stated  in  the  first  count  to  have  come  to  the 
hands  of  two  of  the  defendants  only,  but  it  is  afterwards 

VOL.  VII.  a  D.  p.  Ct 
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1889.  ^  alleged  that  the  said  defendants  converted  and  disposed  of 
them  to  their  own  use.  After  verdict  the  term  **  said 
defendants*  will  be  intended  to  apply  to  alL 

Then  as  to  the  objection,  that  the  judgment  must  be 
arrested,  on  the  ground  that  part  of  the  counts  are  bad, 
being  for  a  cause  of  action,  for  which  trover  cannot  be 
maintained,  it  is  submitted  that  the  Court  would  construe 
the  termjiwtures  in  such  a  sense  as  to  support  the  verdict. 
Where  the  declaration  in  an  action  of  libel  stated  that  the 
defendant,  in  whose  service  the  plaintiff  had  formerly  been 
as  a  gardener,  wrote  to  his  master,  '*  I  have  reason  to 
suppose  that  many  of  the  flowers  of  which  I  have  been 
robbed  are  now  growing  in  your  garden,"  (innuendo) 
'*  meaning  that  the  plaintiff  had  been  guilty  of  larceny, 
and  had  stolen  certain  plants,  roots,  and  flowers ;"  it  was 
held,  after  verdict,  that  it  might  be  intended  that  the 
plaintiff  had  taken  flowers  before ;  and  so,  therefore,  the 
libel  charged  a  second  offence,  which  would  be  larceny,  or 
that  the  flowers  were  not  growing  in  the  soil  at  the  time  of 
the  taking,  Qardiner  v.  WilUams  (a).  The  rule  drawn 
from  the  authorities  cited  in  the  note  to  StennelY,  Hogg  (6), 
is  this,  that  **  where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fatal  objection  upon  demurrer,  yet 
if  the  issue  joined  be  such  as  necessarily  required  on  the 
trial,  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given,  the  verdict,  such  defect,  im- 
perfection or  omission,  is  cured  by  the  verdict,  by  the 
common  law,  or,  in  the  phrase  often  used  upon  the  occa- 
sion, such  defect  is  not  any  jeofail  after  verdict.**  It  is 
true  that  the  term  ''  fixtures"  in  general  imports  something 
aflSxed  to  the  freehold,  but  here  there  is  nothing  to  shew 


(a)  2  C.  M.&  R. 78;  affirmed  in        {b)  I  Wm8.8aund.  237,n.  (1.) 
toror,lM.  &W.24S. 
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that  these  fixtures  may  not  have  been  detached*  The 
description  of  property  for  which  the  action  is  brought 
will  clearly  appear  from  the  articles  enumerated. 

F^  Kelly  and  CkatmeU  in  support  of  the  rule»  Upon 
the  first  ground  it  is  submitted  that  the  declaration  is 
clearly  bad.  Then  as  to  the  second  point,  the  counts 
being  for  goods,  chattels,  BXidJixiures^  part  is  bad,  and  thie 
judgment  must  be  arrested.  It  is  not  contended  that  no 
action  can  be  maintiuned  for  fixtures,  but  only  that  trover 
will  not  lie.  The  declaration,  upon  the  face  of  it,  discloses 
two  causes  of  action,  one  in  irespMs^  the  other  in  cMe. 
Now,  supposing  that  a  count  in  trespass  had  been  joined 
with  a  count  in  case,  there  would  clearly  be  ground  for 
arresting  the  judgment;  if  then  this  declaration  be  held 
good,  this  inconsistency  will  follow,  that  a  misjoinder  of 
counts  would  be  bad,  while  a  misjoinder  of  two  causes  of 
action  in  one  count  would  be  good.  It  is  difierent  from  a 
case  of  libel,  where  the  count  contains  words  which  may  ot 
may  not  be  actionable,  as  in  Prudhomme  ▼.  Fraser  (a)i 
where  the  matter  complained  of  contained  reflections  on  the 
bad  practices  of  servants  in  general,  and  which  the  plaintiff 
chose  to  apply  to  himself.  But  if  a  count  in  slander  contains 
words  requiring  an  innuendo  so  as  to  be  actionable,  and  also 
other  words  actionable  without  an  innuendo,  the  judgment 
would  be  arrested,  although  the  count  contained  actionable 
matter,  because  something  is  added  which  would  give  an 
additional  claim  to  damages.  There  is  no  precedent  of 
trover  for  fixtures,  in  which  the  chattels  sought  to  be  re- 
covered are  described  in  the  declaration  as  fixtures.  In 
Colegrave  v.  Dias  Santos  (6),  the  plaintiff*  sought  to  re« 
cover  effects,  which  turned  out  to  be  fixtures.  The 
meaning  of  the  term  fixtures  is  clearly  defined  in  HaUen 
V.  Runder  (c),  and  MinshaU  v.  Lhyd  (d),  and  the  definition 


(a)  4  N.  &M.  512. 
Kh)  2B.  &C.  76;  3  D.  &  R. 
255. 


(c)  1  C.  M.  &  R.  267. 
(rf)  2M.&W.461. 
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there  given  is  recognized  in  Mackintosh  v.  Trotter  (a)* 
The  term  fixtures  may  mean,  first,  things  affixed  to  the 
freehold,  and  in  respect  of  which  there  is  no  right  of 
severance;  secondly,  articles  which  have  been  affixed,  and 
are  afterwards  severed ;  and  thirdly,  articles  affixed  to  the 
freehold,  and  in  respect  of  which  there  is  a  right  of  sever- 
ance by  a  particular  person  during  a  certain  period,  as  in 
the  case  of  a  tenant. 


Parke,  B. — ^I  am  of  opinion  that  the  rule  must  be  dis- 
charged. There  are  two  objections  :  First,  that  as  there 
are  two  counts,  the  one  containing  the  cause  of  action 
against  two  defendants,  and  the  other  against  three,  as 
general  damages  were  assessed  the  judgment  ought  to  be 
arrested.  Upon  looking  to  the  declaration  it  appears 
that  the  first  count  is  in  trover,  alleging  that  the  property 
of  the  insolvent  came  to  the  possession  of  two  of  the  de- 
fendants, and  that  the  said  defendants  converted  and  dis- 
posed of  the  same  to  their  own  use.  The  second  count  is 
for  a  conversion  in  the  time  of  the  assignees.  I  think  that 
after  verdict  the  words  said  defendants  must  be  taken  to 
mean  all  three,  and  therefore  that  objection  fails. 

It  was  further  objected,  that  the  judgment  ought  to  be 
arrested  or  a  venire  de  novo  awarded,  because  part  of 
the  cause  of  action  alleged  in  the  declaration  could  not 
form  the  subject  of  an  action  of  trover.  If  that  distinctly 
appeared  upon  the  face  of  the  declaration,  I  should  be 
strongly  inclined  to  think  that  the  judgment  ought  to  be 
arrested.  It  is  distinguishable  firom  the  case  of  slander, 
where  some  of  the  words  are  actionable  and  some  not, 
because  there  the  Court  will  intend  that  the  words  not 
actionable  were  not  intended  to  form  a  part  of  the  cause 
of  action.  It  was  considered  in  Penson  v.  Gooday  (6), 
that  when  the  words  are  all  spoken  at  one  time,  and  part 


(a)  3  M.  &  W.  1S4;  1  Horn. 
&  Hurl.  20. 


(6)  Gro.  Chas.  327. 


ttdOdHrtk 
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of  tbem  are  actionable  and  part  not,  there  damages  ahoidd        1889. 
be  intended  to  be  given  only  for  those  words  which  were 
actionable.    But  where  words  are  spoken  at  several  times, 
and  the  first  are  actionable  and  the  others  not,  and  the 
defendant  is  found  guilty  of  both,  and  entire  damages  are 
ffvcDf  there  no  judgment  should  be  entered.    Here  the 
objection  is,  that  the  declaration  oontuns  two  distinct 
causes  of  action,  with  respect  to  one  of  which  trover  cannot 
be  supported.    That  brings  us  to  the  question  whether 
or  no  it  does  so  distinctly  appear  upon  the  face  of  the 
declaration*     If  we  make  every   intendment  in  &voor 
of  the  declaration,  as  we  are  bound  to  do  after  verdict, 
it  does  not  necessarily  follow,  from  the  use  of  the  word 
fixtures,  that  the  plaintiff  means  things  affixed  to  the  free« 
hold.    In  ordinary  parlance  the  term  fixtures  may  be  con* 
strued  as  meaning  things  attached  to  the  freehold,  and 
which  the  tenant  has  a  power  of  removing.     It  was  so  con- 
sidered in  Colegrave  v.  Dias  Sanias.  There  may  be  a  state 
of  things  in  which  every  article  described  in  this  declaration 
may  be  a  subject  of  an  action  of  trover.    If  then  the  term 
fixtures  may  have  a  sense  that  will  support  the  declaration, 
we  ought,  after  verdict,  to  construe  it  in  that  sense.    We 
must  presume,  that  if  it  had  turned  out  at  the  trial  that 
the    articles    were  parcel  of  the  freehold,  the  learned 
judge  would  have  directed  the  jury  not  to  find  for  the 
plaintiff. 

Aldeeson,  B. — I  am  of  the  same  opinion.  The  first 
objection  is  removed  by  reading  the  words  said  defendants 
in  such  a  way  as  to  support  the  declaration.  The  other 
objection  turns  upon  the  meaning  of  the  word  fixtures. 
If  the  term  fixtures  necessarily  meant  things  affixed  to 
the  freehold,  this  declaration  would  be  bad,  because 
damages  have  been  given  for  the  conversion  of  some 
articles  which  are,  and  others  which  are  not,  the  subject 
of  an  action  of  trover.  But  the  term  fixtures  does  not 
necessarily  mean  things  affixed  to  the  freehold. 


1839. 


CA8BS  ON   POINTS  OF   PRACTICE,   EXCH. 


GuENBY,  B.— I  am  of  the  same  opinion. 


•ad  Mauls,  B«— With  respect  to  the  first  objection,  it  is 

AMgneee  of   quite  dear  that  the  count  may  be  bad,  so  as  to  charge  all 

Thomas,      ^^  defendants.    Then  as  to  the  other  point,  the  term 

m^oSLft.    ^*™f®s  ^^^^  ^^^  necessarily  imply  something  fastened 

to  another;  it  is  certainly  often  used  in  that  sense,  but  a 

detached  cupboard  may,  in  common  parlance,  be  called  a 

fixture.     I  agree  that  as  the  term  may  be  understood  in 

a  sense  that  will  support  the  declaration,  we  are  bound, 

after  Yerdict*  so  to  construe  it. 


Rule  discharged. 


Hallifax  r.  Chambers  and  Another. 

Peclantion  in  (^ASE.    The  declaration  stated,  that  the  defendants 

^t^defend-  heretofore,  to  wit,  on,  &c.,  and  from  thence  until,  &c.,  were 

ants  were  ten-  tenants  to  the  plaintiff  of  a  messuage,  farm,  land,  and 

piaintifrora  premises,  situate,  &c.,  and  by  reason  thereof  it  was  their 

rJoMm  thereof,  duty,  as  such  tenants,  to  manage,  use,  and  cultivate  the 

MOTich^tena^^  ^'^  farm,  knds,  and  premises,  in  a  good  and  substantial 

to  cultivate  manner,  according  to  the  custom  of  the  country  where 

the  fiann  ac* 

cording  to  the    the  said  farm,  lands,  &c.,  were  situated  as  aforesaid.     It 

custom  of  the      .1  j   j  ^  •  1  i_         i.       • 

country.  Plea,  ^"^^  proceeded  to  assign  several  breaches  in  overcropping 
that  the  defend-  ^jjg  farm,  having  too  large  a  part  of  the  arable  land  in 

ants  were  not  '  o  or 

tenants modo     tillage,  &c.    The  defendants  pleaded  first,  not  guilty; 

etfonnA,  Held,  n      .1     .  .1  ,  , 

that  the  plea  secondly,  that  they  were  not,  nor  are  they,  nor  was,  or  is, 
Ssue^"  tcwmcy  ^^^^^  ^^  ^^^^  tenants  to  the  plaintiff  of  the  said  mes- 
in  fact,  and       suage,  farm,  &c.,  modo  et  forma. 

therefore,  the  ® 

defendants  At  the  trial,  before  Williams,  J.,  at  the  last  Carlisle 

could  not  ob-  •  •  iii_:ii«i 

ject  to  the  non-  ossizes,  it  appeared  that  the  defendants  were  executors 

production  of  a 

lease  which 

was  required  for  the  purpose  of  shewing  a  tenancy  inconsistent  with  the  cultivation  according 

to  the  custom  of  the  count^. 
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of  Thomas  Chambera,  deceased,  who  had  held  the  fiurm  IBM. 
in  question  under  a  lease.  It  was,  therefore,  objected,  on 
the  part  of  the  defimdants,  that  the  plaintiff  must  produce 
the  lease,  in  order  to  shew  that  the  terms  of  holding  were 
consistent  with  the  alleged  obligation  to  cultivate  accord- 
ing to  the  custom  of  the  country.  The  leairned  judge 
resenred  the  point,  and  a  verdict  was  found  for  the 


W.  H.  WaUcn  had  obtained  a  rule  accordingly,  and 
Cresswett  and  Armstrong  appeared  to  shew  cause,  and 
objected  that  the  point  was  not  raised  by  the  pleading. 

W.  H.  Waisout  contra. — The  plea  puts  in  issue  the 
tenancy  upon  the  terms  alleged.  \^Parke,  B.  No :  ''  by 
reason  thereof  is  a  mere  conclusion  of  law.  The  de- 
claration in  substance  alleges  that  the  defendants  were 
tenants,  and  that  by  reason  of  their  holding  under  a  con- 
tract to  cultivate  according  to  the  custom  of  the  country, 
they  were  bound  so  to  do.  Then  you  should  have 
traversed  that  matter,  whereas  the  plea  only  denies  the 
tenancy.]  It  is  denied  that  the  defendants  were  tenants 
modo  et  form&,  as  alleged  in  the  declaration,  which  puts 
in  issue  the  alleged  duty  to  cultivate,  according  to  the 
custom  of  the  country.  If  the  declaration  had  been 
framed  in  assumpsit,  the  plea  of  non  assumpsit  would 
have  put  in  issue  the  tenancy  upon  the  terms  alleged. 
He  cited  Hutian  v.  Warren,  (a) 

Lord  Abinovb,  C.  B. — Unless  you  can  lay  it  down 
as  law,  that  an  aDegation  to  manage  the  land  according  to 
the  custom  of  the  country  results  in  every  case  firom  the 
mere  relation  of  landlord  and  tenant,  the  point  is  not 
raised. 

Parke,  B. — ^It  seems  to  me  that  you  have  not  included 

(a)  1  M.  &  W.  466. 


au 
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1999.        this  matter,  which  makes  the  terms  of  the  holding  material, 

Halutax     within  your  issue.    The  declaration  is  somewhat  different 

GHAMBERg.     ^^^^  *^®  usual  form :    the  general  mode  is  to  allege  a 

and  Another,    tenancy,  upon  the  terms  that  the  defendant  should  use  the 

land  according  to  the  custom  of  the  country.    Here  the 

declaration  alleges  a  tenancy,  and  the  subsequent  state- 

tnent  of  the  defendant's  doty,  as  such  tenant,  is  a  mere 

conclusion  of  law.    The  plea  only  denies  a  tenancy  in 

fiiCt,  and  a  tenancy  was  proved. 

Alderson  and  GKjrnet,  Barons,  concurred. 

Rule  discharged. 


Wood  v.  Duncan. 

Wliera  a  ctuie  J-  HIS  cause  had  been  referred  to  arbitration,  and  the 
nirfpri^,  and*  award  was  afterwards  set  aside,  (see  the  case,  ante,  p.  91.) 
the  award  set     fhe  cause  was  again  tried,  and  a  verdict  found  for  the 

aside,  and  a  .  n  i 

second  trial  had,  plaintiff.  The  Master,  on  taxation,  refused  to  allow  the 
cMR?ul  on^the     plaintiff  the  costs  of  the  first  trial,  whereupon 

second  trial, 
was  held  not  to 

be  entitled  to  W.  H,  Watson  obtained  a  rule  for  the  Master  to  review 

first.  his  taxation,  citing  Poole  v.  Sehoood,  (a)  and  BurchaU  v. 

Eallamy.  {b) 

Cowling  shewed  cause. — The  Master  is  correct  in 
refusing  to  allow  the  costs  of  the  first  trial.  It  is  similar 
to  the  case  of  a  venire  de  novo,  where  the  party  succeeding 
is  not  entitled  to  the  costs  of  the  first  trial.  Edwards  v. 
Brown  (c) ;  Poole  v.  Selwood  was  decided  at  a  time  when 
the  practice  of  this  Court  differed  from  that  of  the  King's 
Bench.  The  question  was  first  raised  in  BurchaU  v. 
BaUamy,  but  that  decision  must  be  considered  as  over- 

(a)  1  Price,  310.  (c)  1  C.  &  J.  354. 

(b)  6  Burr,  2693. 
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ruled  by  Summers  ▼•  Farmby  (a),  in  which  it  was  held,  that       18S9. 
where  a  rule  for  a  new  trial  is  silent  as  to  costs,  and  the 
cause  is  afterwards  referred  and  determined  in  favour  of 
the  plaintiff,  he  is  not  entitled  to  the  costs  of  the  first 
trial. 

W.  H.  Waisom,  in  support  of  the  rule. — ^Where  a  cantfe 
18  referred,  and  the  award  proves  ineffectual,  the  case  must 
be  considered  as  a  remanet;  the  finding  of  a  verdict  by 
consent,  being  merely  for  the  sake  of  form  and  security. 
In  fact,  this  is  not  the  case  of  an  award  set  aside ;  but,  in 
point  of  law,  no  award  has  ever  been  made.  Poole  v.  S^ 
wood  determined,  that  if  a  cause  be  referred,  and  the  award 
in  fiivour  of  the  plaintiff  be  afterwards  set  aside,  if  he  suc- 
ceed on  the  second  trial,  he  will  be  entitled  to  the  costs 
of  the  first  That  case  was  decided  on  the  authority  of 
BurchaU  v.  BaUamy,  in  which  the  Court  directed,  ''  that 
for  the  future,  in  all  cases  where  a  cause  goes  do^  finr 
trial,  and  goes  off  upon  any  occasion  without  the  fault, 
contrivance,  or  management  of  the  parties,  and  is  after- 
wards brought  down  again  for  trial,  the  costs  of  such 
former  abortive  going  down  to  trial,  shall  be  taxed,  and 
allowed  to  the  party  finally  prevailing,  in  the  same  manner 
as  if  the  cause  had  gone  off  upon  a  remanet.**  The  rule 
of  H.  T.,  2  Wm.  4,  s.  64,  which  provides, ''  that  if  a  new 
trial  be  granted,  without  any  mention  of  costs  in  the  rule, 
the  costs  of  the  first  trial  shall  not  be  allowel  to  the  suc- 
cessful party,  though  he  succeed  on  the  second,**  cannot 
apply  to  the  present  case,  because,  in  setting  aside  the 
award,  the  Court  could  give  no  direction  as  to  costs. 
When  the  plaintiff  obtained  a  verdict,  subject  to  an 
award,  and  the  arbitrator  made  a  material  mbtake  in  his 
award,  and  the  defendant  refused  to  refer  matters  back  to 
him,  the  Court  of  Common  Pleas  set  aside  the  verdict, 
and  discharged  the  rule  for  a  reference ;  and  the  plaintiff 

(a)  1  B.  &  C.  100. 
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1U9*  hsfiog  taken  the  csose  doEwn  to  a  second  trial,  and  again 
obtained  a  verdict,  it  waa  held,  that  he  was  entitled  to  Ae 
eoata  of  both  trials ;  Pmjfne  y.  Bmley*{u) 

Ijokd  Aukou,  C  B« — It  appears  lo  me  better  lo 
adhere  to  the  general  rule  than  to  engraft  exceptions, 
which  only  bring  Ae  law  into  confusion  and  doubt.  The 
ease  is  analogoua  lo  thai  of  a  venire  de  novo^  and  nrast 
be  governed  by  the  same  practice.  Payne  v.  BaUey,  if 
any  authority  at  all,  is  in  finrour  of  the  role  bei^g  Ae 
other  way,  because  there  the  CSourt  did  not  wish  tfiat 
dedaration  to  be  considered  as  a  {urecedent,  but  as  an 
esceptioii  lo  Ae  general  role.  The  ohgect  of  the  new 
rale  was  to  assimilate  the  practice  of  all  the  Courts ;  I, 
therefete,  think  tins  case  must  be  dedded  so  as  to  make 
the  practice  of  tins  Court  the  same  as  the  others. 

Rule  ducharged. 
(s)  7  Moor^ur;  3B.ftB.S04. 


TuRNOB  e.  Darnell. 
TUiM,         mLnOWLES  moved  for  a  rule  to  shew  cause  why  the 

MCOBd.  And  "^ 

duidieetioBior  wnt  of  capias  issued  in  this  case  should  not  be  set  aside, 

I  &  S  Viet* 

c  118,  do  not  <uk1  why  the  defendant  should  not  be  discharged  out  of 

^S^'  custody.    The  defendant  had  recently  applied  for  the 

^vd^sdtobe  benefit  of  die  Insolvent  Debtors'  Act,  when  he  was  opposed 

MM  Aitara  by  the  plaintifi",  and  adjudged  to  be  entitled  to  his  discharge 

Cft^h  pri.  ^^  ^®  ^^^  of  fi^e  mondis.    The  plaintiff  then  issued  a 

SSi^V      ^P^  (^)  ^'S'^i'^  l^u>^  '^  ^0  fo™  prescribed  by  the  Uni- 
cunsor^      formity  of  Phicess  Act  It  was  objected  that  the  proceeding 

mJ«dg«'soidflr« 

crmwriior  M  His  phdntfiFeoiiId  not  have  street  Prison,  to  which  the  8th 

^r^^'  lodged  a  writ  of  litfMer,  ss  the  eectkm  of  S  Wm.  4,  c.  39.  does 

riowljrwiMd.  defendsnt  wie    in  Whitecrois-  notestend. 
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was  a  eoatraveDtion  of  the  first;  and  third  aectknis  of  the  1S89. 
l&SVict^c  1 10»  which  abolished  arrest  on  mesne  prooen, 
except  under  a  judge's  order:  and  also  that  a  writ  of 
summons  should  have  been  sued  out  according  to  the 
provisions  of  the  second  section,  which  requires  that  all 
personal  actions  shall  be  commenced  by  writ  of  summons. 
The  only  doubt  arose  upon  the  85th  section  of  the  1  &  8 
Vict.  c.  110,  which  provides,  *'  that  all  cases  where  it  shall 
have  been  adjudged  that  any  such  prisoner  shall  be  dis- 
charged at  some  future  period,  such  prisoner  shall  be 
subject  and  liaUe  to  be  detained  in  such  prison,  and  lo  be 
arrested  and  charged  in  custody,  &c.  in  the  same  manner 
as  he  would  have  been  subject  and  liable  thereto  if  this  act 
had  not  passed."  Without,  therefore,  this  section  kept  alivt 
the  old  process  the  proceedings  were  clearly  irregular. 

Lord  Abingkr,  C.  B. — I  think  this  case  is  not  at  all 
afiected  by  the  earlier  sections  of  the  statute,  but  that  the 
law  remains  as  before.  However,  as  all  questions  arising 
on  the  construction  of  the  1  ft  S  Vict  c  1 10,  are  of  some 
importance,  you  may  take  a  rule  if  you  think  fit 


Parke,  B. — The  enactment  in  the  first  section,  that  no 
person  shall  be  arrested  on  mesne  process,  except  in  the 
cases  and  in  the  manner  provided  for  by  the  act,  includes 
two  cases,  namely,  that  of  a  party  about  to  leave  the 
country,  which  is  provided  for  by  the  third  section,  and 
that  of  a  party  seeking  to  detain  an  insolvent  under 
the  85th  section.  This  is  not  a  case  in  which  a  judge 
could  make  an  order,  inasmuch  as  the  defendant  is 
not  about  to  leave  the  kingdom.  Then  comes  the 
question  as  to  whether  a  writ  of  summons  is  necessary  t 
I  think  the  effect  of  the  85th  section  is  to  control  die 
general  words  of  the  second,  and  engraft  this  case  as  an 
exception ;  and  if  it  be,  it  follows  that  no  writ  of  summons 
is  requisite. 
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1899.  Aldebsov,  B. — ^In  ordinaiy  cues,  where  an  appGcatkHi 

is  made  at  chambers  under  the  bue  act,  for  a  judge's  order 
for  a  capias,  it  is  die  mnTersal  practice  to  require  an 
affidavit  of  a  writ  of  sunmicms  hsTing  been  issued.  But 
here  the  85th  section  expressly  enacts,  that  tfie  insohent 
may  be  detained  as  if  the  act  had  not  passed. 

RuIenisL 

Kmowles  dedned  to  draw  up  the  rule ;  and,  on  a  subse> 
qnent  day,  a  rinubor  motion  was  made  by  Hmmfrey. 

Parke,  B« — This  case  was  considered  the  other  day, 
upon  the  appGcation  of  Mr.  Knowles,  and,  as  the  point  was 
new,  the  Court  granted  a  rule.  The  only  question  arises 
under  the  second  secti^m  of  the  1  ft  2  Vict.  c.  1 10,  which 
requires  a  writ  of  summons  in  erery  case.  The  Court  are 
of  opinion  that  the  85th  section  preserres  the  old  process 
with  respect  to  insolvent  debtors. 

Humfrey  took  nothing  by  his  motion. 


Jacquot  «.  Bourra. 
In  an  action      ASSUMPSIT.     The  second  count  of  the  declaration 
dMchargug  &e  stated,  that,  on  the  25th  of  June,  1838,  in  consideration  that 
wilTfrmn^e"  *^®  plaintiff,  and  Marianne,  his  wife,  at  the  request  of  the 
■emceofUiede-  defendant,  would  enter  into  the  employ  of  the  defendant,  to 

fendant^thede-      ...  ^  ^    ^ 

fendant  pleaded  Wit,  m  the  capacity  of  dyers,  for  one  whole  year  from  the 

the  plaintiff^  ^  ^^J  &°^  7^^!*  last  aforesaid ;  and  for  certain  wages,  to  wit, 

^2u^oA  *®  "^^Ses  of  60/.  for  the  year,  to  be  paid  to  the  plaintiff; 

for  the  defend-  he,  the  defendant,  then  promised  the  plaintiff  to  retain  and 

he  discharged  employ  the  plaintiff  and  his  said  wife  in  the  service  of  the 

bad  on  general  ^^<^clant ;  and  in  the  capacity  aforesaid,  and  at  and  for 

demuner. 
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the  wages  aforesaidi  and  to  continue  tlie  said  plaintiff  and  ^  1S89^ 
his  said  wife  in  such  service  and  employ  for  one  whole  year^ 
to  wit»  from  the  day  and  year  last  aforesaid ;  and  although 
the  plaintiffi  confiding  in  the  said  pronuse  of  tiie 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  with  his  said  wife  enter  into  the  employ  of 
tile  defendant,  to  wit,  in  the  capacity  and  on  the  terms 
aforesaid ;  and  did  continue  in  such  service  and  employ  of 
the  defendant  for  a  long  space  of  time,  to  wit,  until  the 
29th  September,  1838,  and  although  the  pbintiff,  witii  his 
said  wife,  was  on  the  day  and  year  last  aforesaid,  .and  hath 
always  been  ready  and  willing,  and  then  offered  to  continue 
in  the  said  service  and  employ  of  the  de£sndant  in  the 
capacity  aforesaid,  and  on  tiie  terms  aforesud  for  the 
remainder  of  the  said  year;  yet  the  defendant,  not  regardp 
ing  his  said  last  mentioned  promise,  did  not,  nor  would 
continue  the  plaintiff  and  his  said  wife  in  his  said  service 
and  employ  until  the  expiration  of  the  said  year,  to  wit,  from 
the  said  S5th  of  June,  1838,  but  on  the  contrary  tiiereof, 
during  the  said  space  of  one  year,  to  wit,  on  the  said  29th 
September,  1 838,  refused  to  suffer  the  plaintiff  and  his  said 
wife  to  continue  in  the  said  service  and  employ,  and  tiien 
wrongfully  discharged  the  plaintiff  and  his  said  wife  there- 
from, without  any  reasonable  or  probable  cause  whatsoever, 
and  hath  from  that  time  hitherto  wholly  neglected  and 
refused  to  retain  or  employ  the  plaintiff  and  his  said  wife  in 
his  said  service  and  employ  for  the  remainder  of  the  said 
term,  by  means  whereof,  &c«  Plea,  tiiat  after  the  plaintifi^ 
and  his  said  wife  entered  into  the  service  of  the  defendant 
and  before  the  expiration  of  one  year  from  the  time  they 
so  entered  into  the  service  of  the  defendant,  and  during 
the  continuance  of  such  service,  the  said  wife  of  the  plaintiff 
to  wit,  on  the  26th  of  September,  1838,  obstinately  refused 
to  work  for  the  defendant  in  the  capacity  of  a  dyer^  where- 
fore the  defendant  afterwards,  to  wit,  at  the  said  time  when, 
&c.,  did  refuse  to  suffer  or  permit  the  plaintiff  and  his. 
said  wife  to  continue  in  his,  the  defendant's,  service,  and. 


aso 
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^lichargied  them  therefironii  being  the  supposed  breach,  as 
he  lawfidly  might  for  the  cause  aforesaid :  Terification. 

Replication.  The  pUuntiff  says,  that  the  said  plaintiff 
and  his  said  wife  entered  into  the  defendant's  employ,  to 
wit,  in  the  capadty  of  dyers,  as  in  the  said  count  mentioned, 
and  until  and  up<Hi  the  6th  of  September,  1838,  the  said 
plaintiff  and  his  sttd  wife  did  faithfully  serve  the  defendant, 
according  to  the  promise  of  the  plaintifFin  that  behalf;  and 
plaintiff  further  says,  that  on  the  day  last  aforesaid  the 
said  wife  of  the  plaintiff  was  taken  very  ill,  and  became  and 
was  very  sick  and  confined  to  her  bed,  unable  to  work  in 
the  defendant's  serrice,  and  remained  so  ill,  sick,  and  con« 
fined  to  her  bed  and  unable  to  woiIl  fi*om  that  time  imtil  and 
upon  the  10th  of  September,  then  next  following,  when 
the  said  wife  of  the  plaintiff  having  recovered  from  her 
illness  and  sickness  aforesaid,  again  began  to  work  for  the 
defendant,  to  wit,  in  the  said  capacity  of  a  dyer,  and 
continued  so  to  do  and  did  fiuthfiilly  serve  the  defendant, 
and  continue  in  his  service  according  to  the  promise  of  the 
plaintiff  in  that  behalf  thenceforth,  untQ  and  upon  the  15th 
of  September  then  next  following ;  and  the  plaintiff  further 
says,  that  upon  the  day  last  aforesaid,  the  said  wife  of 
plaintiff  was  again  taken  very  ill,  and  became  and  was  very 
sick  and  confined  to  her  bed,  and  unable  to  work  in  the 
defendant's  service,  and  remained  and  continued  so  sick  and 
unable  to  work  firom  that  time  until  she  was  wrongfully 
discharged  as  hereinafter  mentioned,  of  all  of  which  the 
defendant  then  had  notice;  and  the  plaintiff  further  says, 
that  on  the  29th  September,  1838,  he,  the  defendant,  wrong- 
fully and  without  any  just  cause,  and  against  the  will  of 
the  plaintiff  and  his  said  wife,  discharged  the  plaintiff's 
said  wife  fi*om  his,  the  defendant's,  service,  and  altogether 
refused  to  allow  or  permit  the  plaintiff's  said  wife  to 
continue  in  his,  the  defendant's,  service  and  employ ;  and 
the  plaintiff  further  says,  that  on  the  day  and  year  last 
aforesaid,  the  phdntiff 's  said  wife  having  recovered  from  the 
sickness  and  illness  last  mentioned,  was  ready  and  willing. 
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and  then  oflfeied  to  return  to  the  serrice  of  the  defendant^        1BS9* 
and  to  eontmue  and  abide  in  the  capacity  aforesaid,  upon 
the  terms  in  the  said  second  count  mentioned;  and  flie 
plaintiff  and  hb  said  wife  then  requested  die  defimdant  to 
Buffet  and  permit  the  pliuntiff 's  said  wife  so  to  do.  > 

Special  demmrreri  assigning  for  cause,  that  the  contract  in 
the  second  count  is  an  entire  contract,  and  although  phdntiff 
admits  he  was  unable  to  perform  his  part  of  the  same^ 
which  was  the  consideration  of  the  defendant's  promise^ 
yet  the  plaintiff  calls  on  the  defendant  to  perform  his^  the 
defendant's,  promise,  and  to  complete  the  contract  whicdi 
by  law  he  is  not  entitled  to  do ;  and  also,  for  that  the  said 
replication  is  uncertain,  and  an  argumentative  denial  of  the 
fiicts  alleged  as  the  cause  of  the  discharge  of  the  plaintiff 
and  his  wife ;  and  also  for  that  the  replication  does  not 
traverse  or  confess  and  avoid  the  matter  stated  in  the  plea; 
and  also  that  the  replication  is  double  and  insufficient  on 
this,  that  it  argumentatively  denies  the  refusal  to  work,  and 
yet  attempts  to  excuse  such  refusal,  on  the  ground  that  the 
plaintiff's  wife  was  ill  and  unable  to  work ;  and  also  for  that 
it  was  surplusage,  and  tends  to  embarrass  the  defendant, 
and  is  vexatious,  after  the  defendant  has  stated  a  cause 
for  discharging  the  plaintiff  and  his  wife,  and  the  plaintiff 
has  confessed  and  attempted  to  avoid  the  same,  to  proceed 
to  allege  that  the  defendant  discharged  the  plaintiff's  wife 
without  any  just  cause,  and  that  after  the  plaintiff's  wife 
recovered  from  her  alleged  sickness,  offered  to  return  to 
the  service  of  the  defendant. 

Objections  taken  by  plaintiff  to  the  plea.  1st,  The  plea 
does  not  show  either  that  the  contract  in  the  second  count 
mentioned  was  put  an  end  to,  or  that  the  defendant  had  a 
right  to  dispute  it.  3nd,  That  it  does  not  disclose  facts 
to  shew  that  the  plaintiff's  wife  had  been  guilty  of  any 
immoral  conduct,  wilful  disobedience,  or  any  habitual 
neglect  of  duty  amounting  to  a  dissolution  of  the  engage- 
ment between  the  parties. 
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1889.  Carrie,  in  support  of  the  demurrer.     The  plea  is  good 

and  the  replication  is  bad.  The  refusal  of  the  plaintiff's 
wife  to  work  for  the  defendant  is  a  sufficient  answer  to  the 
action.  [Lord  Abinger,  C.  B.  Supposing  she  had  refused 
to  work  on  a  Sunday,  or  at  twelve  o'clock  at  night,  would 
that  be  any  answer  ?  Such  a  case  is  quite  consistent  with 
erery  allegation  to  this  plea.]  The  plea  alleges  that  she 
obstinately  refused  to  work,  which  must  be  construed  that 
she  wrongfully  and  improperly  refused.  [Lord  Abinger^ 
Though  the  word  obstinately  is  in  general  used  in  a  bad 
aense,  yet  a  person  may  obstinately  refuse  to  do  an  unlawful 
act] 

Parke,  B.-^If  the  plaintiff's  wife  had  been  requested 
to  work  during  church  time,  and  had  obstinately  refused, 
that  would  have  been  to  her  credit.  [Alder Mon,  B.,  suppose 
a  town  was  attacked  by  enemies,  and  it  was  said  that  the 
inhabitants  made  an  obstinate  defence,  could  it  be  said  that 
they  were  doing  a  wrongful  act  ?] 

C.  Jones f  contra,  was  stopped  by  the  Court 

Per  Curiam.  The  plea  is  clearly  bad.  It  should  have 
shewn  a  disobedience  of  certain  reasonable  commands  of 
die  defendant 

Judgment  for  the  Plaintiff. 


HiNOHAM  and  Another,  Assignees  of  Rnlayson,  a  Bank-^ 

nipt,  r.  Robins. 

A  plM  of  pay.  Assumpsit.— The  first  count  stated  that  the  defend- 

uent  into  .^ 

court  under       ant  was  indebted  to  the  bankrupt,  J.  F.,  before  his  bank- 

the  indebitatus 

counts,  only 

amounts  to  an  admiirion  of  a  liability  upon  some  one  or  more  contracts  to  the  extent  of  the 

sum  paid  in.     But  a  similar  plea  to  a  special  count  is  an  admission  of  the  contract  declared 

on,  and  of  the  breach. 
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ruptcy,  in  8/.  lO^.,  for  the  use  and  occupation  of  a  certain       1839. 
messuage  and  premises  of  the  said  J.  F.,  by  the  defendant      hinoham 
at  his  request,  &c.|  &c.     Second  count,  that  the  defend-  v* 

ant,  before  the  bankruptcy  of  the  said  J.  F.,  to  wit,  &c., 
was  indebted  to  J.  F.  in  50/.,  for  the  price  and  value  of 
divers  goods,  chattels,  fixtures,  and  effects,  then  bar- 
gained and  sold  by  the  said  J.  F.  to  the  defendant  at  his 
request.  Third  count,  and  in  60/.  for  money  found  to 
be  due  from  the  defendant  to  J.  F.  on  an  account  stated: 
promises  to  the  bankrupt  before  his  bankruptcy. 

Pleas.  First,  except  as  to  12L  parcel,  &c.,  non-assump- 
sit :  Secondly,  except  as  aforesaid  a  set-off*  of  monies  due 
to  the  defendant  from  the  bankrupt  before  his  bank^ 
ruptcy,  for  goods  sold  and  delivered,  money  lent,  money 
paid,  &c.  Thirdly,  as  to  SI.  10«.,  parcel,  &c.,  pajrment 
to  the  bankrupt  before  his  bankruptcy,  in  full  satisfaction 
and  discharge,  &c.  Fourthly,  as  to  12/.  other  parcel  of 
monies  in  the  declaration  mentioned,  that  the  plaintiff 
ought  not  further  to  maintain  his  action  in  respect  thereof, 
because  the  defendant  now  brings  into  Court  the  sum  of 
12/.  ready  to  be  paid  to  the  plaintiff;  and  the  defendant 
says  that  the  plaintiffs  have  not  sustained  damages  to  a 
greater  amount  than  the  last  mentioned  sum  in  respect 
of  the  causes  of  action  as  to  the  last  mentioned  sum,  par- 
cel, &c.  The  plaintiffs  joined  issue  on  the  first  plea, 
denied  the  set-off  and  payment  alleged  in  the  second  and 
third ;  and  as  to  the  fourth,  replied  **  that  the  plaintiffs 
have  sustained  damage  to  a  greater  amount  than  the  sum 
of  121.  in  that  plea  mentioned." 

The  particulars  of  demand  were  as  follows : — 
1836,  Sept.  29. 
To  one  quartctr's  rent  of  shop  in  Baker  St.    £  8  10    0 
To  amount  of  valuation  of  fixtures,  ditto         32    0    0 
To  other  fixtures  therein  -  -        15    0    0 


£55  10    0 
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.  1889.  At  the  trial  before  Gumey,  B.^  at  the  London  Sittings, 

HmoHAM     ^^'  Michaehnas  Term,  it  appeared  that  the  defendant 
*•  had  occupied  the  premises   mentionedi   but   there  was 

no  evidence  of  any  contract  for  the  purchase  of  the 
fixtures.  The  defendant  proved  his  set-off  to  the 
amount  of  244.  Sg.  M.  Upon  this,  the  learned  judge 
directed  a  verdict  to  be  entered  for  the  defendant,  with 
liberty  for  the  plaintiffi  to  move  to  enter  a  verdict  for 
the  balance  of  their  claim,  if  the  Court  should  be  of 
opinion  that  the  payment  of  money  into  Court  admitted 
a  contract  to  purchase  the  fixtures. 

Plait  having,  in  last  Hilary  Term,  obtained  a  rule 
accordingly, 

KeUy  and  C^amiell  shewed  cause.  It  is  contended,  on  the 
other  side,  that  as  the  declaration  contains  a  demand  both 
for  rent  and  fixtures,  the  payment  of  money  into  Court, 
amounts  to  an  admission  of  both  those  demands,  and  pre- 
cludes the  defendant  from  disputing  the  purchase  of  the  fix* 
tures*  It  is  conceded  that  the  plea  amounts  to  an  admission 
of  a  liability  under  some  contract  to  pay  same  rent,  and  for 
same  fixtures,  but  it  does  not  admit  any  particular  contract 
which  the  plaintiffs  may  choose  to  set  up.  It  is  incum- 
bent on  them  to  prove,  not  only  a  contract  for  the  parti- 
cular fixtures  in  question,  but  also  that  the  amount  which 
they  are  entitled  to  recover  exceeds  the  sum  paid  into 
Court.  Suppose,  in  an  action  for  goods  sold,  the  plaintiff 
proved  that  he  had  left  at  the  defendant's  house,  certain 
numbers  of  a  work  published  in  parts,  and  the  defendant, 
thinking  it  possible  that  the  jury  might  find  against  him, 
inasmuch  as  the  numbers  had  not  been  mentioned,  had 
paid  their  value  into  Court,  could  it  be  said  that  such  plea 
of  payment  amounted  to  an  admission  of  a  contract  to 
purchase  the  entire  work  ?  It  would  only  admit  a  liability 
to  the  amount  of  the  sum  paid  in.  The  case  is  different 
with  respect  to  a  special  count,  for  there  the  plaintiff  can 
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only  give  evidence  of  the  contract  set  out  in  the  dedantp       1839. 
tion.    [AUerion,  B. — If  we  were  to  hold  that  under  the     ^^^^ 


common  counts,  this  plea  amounts  to  an  admission  of  a  ^  «- 
particular  contract,  this  inconvenience  would  follow,  that 
where  there  have  been  two  or  more  contracts,  if  the  plain* 
tiff  succeeded  in  proving  any  one,  the  defendant  would 
then  have  to  shew  that  others  existed,  and  that  he  paid  , 
the  money  into  Court  upon  a  different  contract  from  that 
relied  upon  by  the  plaintiff.]  Churchill  v.  Day  (aX 
Seaion  v.  Benedict  (6),  and  Emmett  v.  Nation  (c),  are 
authorities  to  shew  that  a  pajrment  into  Court  upon  the 
indebitatus  counts  admits  a  liability  upon  some  contract 
to  the  extent  of  the  sum  paid  in. 

Platl^  in  support  of  the  rule. — In  Churchill  v.  Day  the 
plaintiff  declared  for  work  and  labour,  and  also  upon 
an  account  stated ;  but  the  money  was  paid  into  Court 
upon  the  latter  count  only;  and  the  Court  held  that 
meh  payment  was  no  admission  of  a  liability  upon  the 
count  for  work  and  labour.  So,  in  Seaion  v.  Benedict  and 
Emmett  v.  Norton,  it  was  held  that  the  payment  into 
Court  admitted  no  liability  beyond  the  amount  paid  in. 
In  those  cases  the  Court  considered  that  there  was  an 
admission  of  a  contract  consistent  with  the  count  upon  which 
the  money  was  paid  in;  but  here  the  defendant  goes 
further,  and  contends  that  no  contract  ever  existed. 
If  evidence  is  given  at  the  trial,  consistent  with  the  con- 
tract, the  payment  of  money  into  Court  estops  the  de- 
fendant from  denying  it  Here  the  sum  claimed  by  the 
phuntiff  is  in  respect  of  both  rent  and  fixtures,  and  as  the 
sum  paid  into  Court  exceeds  the  amoimt  of  rent  claimed 
in  the  particulars,  it  is  evident  the  defendant  meant  to 
admit  the  whole  contract  as  alleged.  [Alderson,  B.— 
Suppose  two  claims  set  up  by  a  plaintiff,  one  for  1000/.  and 


(a)  M.  k  Ry.  71.  (c)  8  C.  &  P.  608. 

(6)  SBing.  28;  2  M.  &  P.  66. 
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1839.  the  other  for  lOL,  and  that  upon  the  latter  only  the  de- 
Ho^HAM  tc^^^^  ^  liable,  and  in  consequence  he  pays  10^  into 
^-  Court,  is  the  plaintiff  to  recover  1000/.,  unless  the  defend- 

ant comes  prepared  to  prove  the  particular  contract  upon 
which  he  has  paid  the  money  into  Court,  and  that  he  is 
only  liable  to  the  extent  of  10/.  ?  The  difficulty  arises  from 
the  general  nature  of  the  indebitatus  counts,  it  is  different 
with  respect  to  a  special  count*]    Suppose  the  action  had 
been  for  the  price  of  a  barge,  sold  and  delivered,  and  10/. 
was  paid  into  Court,  and  evidence  was  given  at  the  trial  of 
the  delivery  to  the  defendant,  of  a  barge  of  the  value  of 
SOO/.,  could  the  defendant  give  evidence  that  the  barge 
was  not  made  according  to  the  contract,  and  that  he  gave 
the  plaintiff  notice  to  take  it  back,  but  he  would  not? 
IMaule,  B. — ^The  defendant  does  not  say  that  no  contract 
ever  existed,  he  only  denies  the  particular  contract  sug- 
gested.   Aldertim^  B. — ^The  plaintiff  says,  ''  you  are  in- 
debted to  me  upon  one  or  several  contracts  :**  the  defend- 
ant says, ''  I  admit  that  I  am  liable  upon  some  one  of  those 
contracts  to  the  extent  of  10/."     How  can  that  be  con- 
sidered as  an  admission  that  he  is  liable  upon  a  given 
contract  ?]     Both  pliuntiff  and  defendant  agree  upon  the 
subject  matter  of  the  contract,  and  the  only  question  in 
dispute  is,  whether  the  plaintiff  has  sustained  damage  to 
a  greater  amount  than  the  sum  paid  into  Court.    The  plea 
admits  some  transaction  between  the  parties. 

Parke,  B.-^The  rule  must  be  discharged.  At  the  time 
it  was  moved,  I  was  certainly  of  opinion  that  there  was 
something  in  the  objection,  and  that  impression  continued 
during  a  part  of  the  argument,  partly  because  I  could  not 
help  suspecting  that  the  money  was  paid  into  Court  for  the 
purpose  of  answering  the  demand  for  fixtures,  and  partly 
in  consequence  of  what  I  and  Mr.  Justice  lAiiledale,  are 
reported  to  have  said  in  the  case  of  Meager  v.  Smith  (a), 
which  is  confirmed  by  the  authority  of  Tindal^  C.  J.,  in  the 
case  of  Walker  v.  Rawson  (6).   But  upon  full  consideration 

(a)  4  B.  &  AdoL  673.  (6)  5  C.  &  P.  486. 
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of  the  case,  I  think  that  the  observations  thrown  out  by        1839. 

myself  and  Mr.  Justice  Littledale  were  incorrect.    There      ui^imaJ 

can  be  no  doubt  as  to  the  effect  of  such  a  plea,  that  when       „  ^^ 

.       .  Romw. 

pleaded   to  a  special  count,  it  confines  the  inquiry  to 

the  amount  of  damages ;  so,  when  pleaded  to  the  mdebitatus 
counts,  it  admits  that  the  defendant  was  indebted,  either 
entirely  or  upon  one  or  more  separate  contracts  for  work 
and  labour,  as  for  goods  sold ;  the  question  formerly  raised 
was,  whether  the  bill  of  particulars  could  be  so  connected 
with  the  declaration  as  to  make  the  plea  an  admission  of 
the  demand  mentioned  in  the  particulars  ?  that  point  was 
disposed  of  in  Meager  v.  Smith,  in  which  Mr.  Justice 
Littledale  decides  that  the  particulars  are  not  necessarily 
connected  with  the  payment.  The  effect  would  be  the 
same,  whether  the  money  was  paid  into  Court  before 
or  after  the  particulars  were  delivered.  The  new  rules 
have  introduced  no  alteration  as  to  the  effect  of  payment 
of  money  into  Court,  which  is  governed  by  the  same  prin- 
ciple as  payment  of  money  into  Court  under  the  old  system, 
when  the  practice  was  to  strike  off  from  the  amount  of 
damages  the  sum  so  paid  in*  It  seems  to  me  that  the  best 
analogy  is  that  of  a  party  suffering  judgment  by  default. 
Suppose,  in  this  case,  the  defendant,  having  paid  \2L  into 
Court,  had  suffered  judgment  to  go  by  default  for  the  re- 
sidue ;  if  the  damages  assessed  exceeded  the  amount  paid 
into  Court,  the  plaintiff  would  be  entitled  to  a  verdict,  if 
not,  it  ought  to  be  entered  for  the  defendant ;  so,  by  pay- 
ment of  money  into  Court,  the  defendant  admits  a  cause 
or  causes  of  action,  but  avers  that  the  damages  to  be  re- 
covered do  not  exceed  the  sum  paid  in.  There  are  no 
cases  at  variance  with  this  doctrine,  but  those  of  Walker  v. 
Rawson,  and  Meager  v.  Smith,  in  the  former  of  which  the 
question  being,  whether  the  contract  was  made  with  the 
plaintiff  alone,  or  with  the  plaintiff  and  another  person? 
Tindal,  C.  J.,  seems  to  have  considered  that  the  payment 
of  money  into  Court  was  an  admission  that  the  contract 
was  made  with  the  plaintiff  only.    Upon  consideration,  I 
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1839.        think  that  decision   is  incorrect;   I  do  not  think  that  a 
HnrGHAM      payment  of  money  into  Court  can  be  assimilated  to  a  pay- 
*'•  ment  before  action  brought,  inasmuch  as  the  latter  must 

always  be  attended  with  some  circumstances  which  may 
be  laid  before  the  jury  as  evidence  to  expound  the  inten- 
tion of  the  parties  and  the  nature  of  the  transaction. 
In  the  present  case,  all  that  could' have  been  done 
would  have  been  to  tell  the  jury  that  the  defendant 
meant  to  pay  this  money  on  account  of  the  fixtures, 
and  to  have  left  it  to  them  to  say  whether  more  was 
due  on  that  account  or  not.  But  it  seems  to  me  that  that 
would  not  have  been  a  correct  view.  The  defendant  is  in 
the  same  position  as  if  he  had  suffered  judgment  by  default, 
and  had  merely  limited  the  amount  of  damage.  On  judg- 
ment  by  defiiult,  in  a  case  of  this  kind,  although  prima 
fisu»e  the  plaintiff  would  be  entitled  to  nominal  damages, 
still  he  would  not  be  entitled  to  them  unless  he  could  shew 
either  a  specific  contract  to  pay  for  fixtures,  or  prove  facts 
which  would  entitle  him  to  recover  on  a  quantum  meruit : 
in  short,  he  must  prove  not  only  that  there  were  fixtures  in 
the  house,  but  that  the  defendant  entered  into  some  con- 
tract, either  express  or  implied,  to  pay  for  them.  It  would 
place  the  defendant  in  a  situation  of  the  greatest  incon- 
venience if  the  onus  was  to  be  thrown  upon  him  of 
shewing  that  the  money  was  paid  into  Court  on  account  of 
a  different  contract  from  that  relied  upon  by  the  plaintiff. 
The  effect  of  this  plea,  therefore,  is,  to  admit  some  cause  of 
action,  and  as  the  plaintiff  has  failed  in  proving  the  con- 
tract alleged,  the  verdict  for  the  defendant  is  right. 

Alderson,  B. — I  am  of  the  same  opinion;  and  I  concur 
in  the  principle  laid  down,  namely,  that  we  should  try  this 
question  as  if  there  had  been  a  judgment  by  default  to  the 
whole  declaration.  Then,  in  that  case,  what  would  the 
plaintiff  be  required  to  prove,  suppose  he  gave  at  the  trial 
the  same  evidence  as  is  before  us  to  day  ?  the  amount  of 
damages  would  be  the  rent  alone,  viz.  8/.  10^.,  and  as  12/. 
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has  been  paid  into  Court  be  ought  to  shew  a  claim  beyond  ^  1B39. 
thai  to  entitle  him  to  a  verdict.  I  cannot  admit  that  this 
plea  amounts  to  any  acknowledgment  whatever  by  the 
defendant,  except  this,  that  upon  some  contract  the 
defendant  is  bound  to  pay  the  plaintiflf  something  on  the 
count  for  fixtures  and  goods  sold.  But  the  plaintiff 
cannot  apply  that  admission  to  any  contract  he  pleases. 
The  defendant  says,  I  will  apply  it  to  any  contract  you  can 
prove  against  me ;  if  you  cannot  prove  any  contract,  I  have 
done  an  unnecessary  act  in  paying  this  money  into  Court, 
which  is  more  than  sufficient  to  cover  the  nominal  damages 
to  which  you  are  entitled.  As  to  Walker  v.  Rawson,  with 
all  deference  to  Tindalf  C.  J.,  I  consider  that  decinon  bad 
law.  As  to  Meager  v.  Smithy  it  was  not  at  all  necessary  to 
the  determination  of  that  case  that  my  brothers  Parile  and 
Liitledale  should  have  so  expressed  themselves.  If  we 
were  to  lay  down  a  contrary  doctrine,  defendants  would 
expose  themselves  to  the  greatest  danger  and  inconvenience 
by  paying  money  into  Court,  unless  they  pleaded  it  in  a 
form  never  yet  heard  ofj  for  then  it  would  be  competent 
for  a  plaintiff  to  prove  an  imperfect  contract,  and  then  fix 
the  defendant,  by  saying  there  is  more  due  upon  that 
contract,  and  you  are  estopped  from  disputing  it. 

GuRNEY,  B. — concurred. 

Maule,  B.— I  entirely  C9ncur.  Under  the  old  practice 
and  authorities  there  could  be  no  doubt  as  to  the  effect  of 
this  plea.  The  doubt  has  arisen  from  the  expressions  of 
Tindalf  C.  J.,  in  Walker  v.  RaiMon^  and  the  observations 
of  my  brothers  Parke  and  Liitledale^  in  Meager  v.  Smith. 
We  should  cast  great  difficulty  upon  defendants  if  we  were 
to  hold  that  a  pa3anent  of  money  into  Court  admitted  any 
contract  which  the  plaintiff  might  suggest.  It  is  contended 
that  the  plea  admits  some  transaction  between  tiie  parties. 
But  what  is  a  transaction  ?  the  word  **  transaction**  is  a 
loose  expression,  which  it  is  difficult  to  define,  unless 
referred  to  something  known.    It  is  preposterous  to  say 
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that  if  a  plaintiff  proves  some  transaction  the  payment  of 
money  into  Court  admits  a  contract.  There  b  some  analogy 
between  payment  of  money  into  Court  and  payment  before 
action  brought.  Suppose  a  witness  came  and  said  that  the 
defendant  paid  money  to  him,  would  the  jury  be  competent 
to  infer  upon  what  account  the  money  was  paid  ?  So  here, 
the  payment  into  Court  is  only  an  admission  of  a  liability 
upon  some  one  or  more  contracts,  which  the  plaintiff  is 
bound  to  prove. 


Rule  discharged. 


Hopkins  and  Wife  v.  Loqan. 
In  tn  action  by  ASSUMPSIT.    The  declaration  stated,  that  after  the 

husband  and       ,  .  i»  .     . 

wife,  the  decla-  intermarriage  of  the  plaintiff,  and  before  the  commence- 

ration  stated, 
that  after  the 
intennarriag|e 
of  the  plaintiff, 
to  wit,  on  the 
1st  October, 
1838,  an  ac- 
count was 
stated  between 
the  husband, 
on  behalf  of 
himself  and 
wife,  of  the  one 
part,  and  the 
defendant  of 
the  other  part, 
concerning 
moneys  b^  the 

wife,  whilst  she  was  sole,  lent  to  the  defendant,  and  remaining  unpaid  before,  and  at,  and 
after  the  time  of  the  intermarriage.  Upon  the  account  so  stated,  the  defendant  was  found  in- 
debted to  the  plaintiffs  in  a  large  sum  ofmoney,  and  in  consideration  of  the  premises,  promised  to 
\^y  the  same  on  th9  \tt  October  then  next  emuing.  Plea,  that  the  money  in  the  declaration  men- 
tioned, was  secured  to  the  wife  before  her  marriage,  by  bond  conditional,  for  payment  on  the  10th 
April,  1840,  and  that  the  account  was  stated  concemingthe  money  for  which  the  bond  was  given, 
and  which  was  supposed,  at  the  time  of  the  account,  to  be  due,  woereas  no  part  was  due,  suid  so 
the  account  was  stated  erroneously. 

Heldf  that  the  declaration  was  bad ;  1st,  on  the  ground  that  the  promise  alleged  was  different 
from  that  implied  by  law;  2nd,  that  it  did  not  appear  that  the  debt  was  due  at  the  time  the 
account  was  stated. 

Held,  also,  that  the  plea  was  an  answer,  so  far  as  it  shewed  that  the  account  was  stated  con- 
cerning a  specialty  debt,  not  then  due. 

Sewible,  Uiat  the  allegation  that  the  account  was  stated  erroneously,  rendered  the  plea  bad,  for 
dunlicitv. 

Smme,  alao»  tl^tt  tht  ictkm  was  properly  brought  by  husband  and  wife. 


ment  of  this  suit,  to  wit,  on  the  1st  day  of  October,  1838, 
at  the  request  of  the  defendant,  an  account  was  stated 
between  the  said  Richard  Hopkins  for  and  on  behalf  of 
himself  and  his  said  wife,  of  the  one  part,  and  the  defend- 
ant of  the  other  part,  of  and  concerning  certain  monies, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
1000/.,  by  the  said  Ellen,  while  she  was  sole  and  unmar- 
ried, lent  and  advanced  to  the  defendant,  at  his  request, 
and  remaining  unpaid  before,  and  at  and  after  the  time  of 
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the  said  intennarriage,  and  of  and  concerning  certain  other  1839. 
monies,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  5552^  8s.  lid.,  by  the  defendant,  before 
the  stating  of  the  said  account  paid  to  the  plaintiff,  and 
which  said  last-mentioned  monies,  the  said  plaintifl^  Richard 
Hopkins,  for  and  on  behalf  of  himself  and  his  said  wife,  at 
the  time  of  the  said  stating  of  the  said  account,  and  at  the 
request  of  the  defendant,  agreed  should  be  taken  and  con- 
sidered as  satisfying  and  discharging  so  much  of  the  said 
first  mentioned  sum  of  money.  Upon  the  account  so 
stated  as  aforesaid,  the  defendant  was  then  found  to  be, 
and  then  was,  in  arrear,  and  indebted  to  the  plaintiffs  in  a 
large  sum  of  money,  to  wit,  the  sum  of  44M»  I6s.  Id. 
rendue  of  the  said  sum  of  money,  and  being  so  found  in 
arrear  and  indebted  as  aforesaid,  the  defendant,  in  con- 
sideration of  the  premises  promised  the  phuntiffs  to  pay 
them  the  said  last-mentioned  sum  of  money  on  the  Ist 
day  of  October  then  next  ensuing,  which  period  then 
elapsed  before  the  commencement  of  this  suit,  yet  the 
defendant  has  disregarded  his  said  promise,  and  has  not 
paid  the  said  last-mentioned  sum  of  money,  or  any  part 
thereof. 

The  defendant  pleaded,  secondly,  that  the  said  KXXML 
in  the  declaration  mentioned,  was  secured  to  the  said 
Ellen  Hopkins  before  her  said  intermarriage,  by  a  certain 
bond  or  writing  obligatory,  sealed  with  the  seal  of  the 
said  defendant,  and  to  wit,  on  the  10th  day  of  April,  in  the 
year  of  our  Lord  1836,  given  by  the  said  defendant  to  the 
said  Ellen  Hopkins  before  her  said  intermarriage,  at  the 
request  of  the  said  Ellen  Hopkins,  for  and  on  account  of 
the  said  1000/.,  and  that  the  sdd  Ellen  Hopkins,  before 
her  said  intermarriage,  to  wit,  on  the  10th  day  of  April, 
in  the  year  of  our  Lord  1836,  took,  accepted,  and  received 
the  said  bond,  or  writing  obligatory,  of  and  from  the  de- 
fendant, for  and  on  account  of  the  sdd  debt,  and  in  liea« 
stead,  satisfaction  and  discharge  of  the  same,  and  that  by 
the  said  bond,  or  vrriting  obligatory,  the  said  defendant^ 
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IMP.  tim  bmuw  boond  to  the  nod  EIcb  Hopkins  tben 
ElcB  Logan,  in  the  penal  aon  ofaOOOL,  sab^  to  a 
ftftnn  ftwidififffi  tfaeieiiiMlcr  wiiltCBy  bj  which  the  par- 
■Mrt  of  the  nod  iOOOL  waa  to  take  place,  and  be  ande 
bj  the  defendant  to  the  nnd  EBen  Hopkn  on  the  10th 
dqr  of  April,  wUdi  wiB  be  in  the  year  1840,  and  diat 
the  account  in  the  Mid  decbration  aKotiooed.  as  £ur  as 
rcgaids  the  said  lOOOL  therein  mentkinwl,  was  stated  of 
and  concerning  the  said  lOOOJL  as  secured,  and  fiyr  which 
the  said  writing  obBgatory  had  been  giren  and  accepted 
as  aforesaid,  and  of  and  concemii^  the  money  supposed, 
at  the  time  of  the  said  account,  to  be  due  on  the  said  bond, 
whereas  no  part  of  die  said  1000/.  was  then  doe  and 
payable  upon  die  said  bond,  and  so  the  said  account  was 
stated  erroneously  and  in  mistake :  verification. 

Special  demurrer  to  the  second  plea,  assigning  for 
cause,  that  the  same  neither  traverses  nor  sufficiendy  con- 
fesses and  avcnds  the  matters  of  the  declaration,  and  for 
that,  the  defendant  in  the  same  plea  attempts  to  avoid  an 
admitted  account  stated,  and  promise  to  pay  the  balance 
thereof  at  a  particular  day,  by  alleging  that  which  is 
either  a  mistake  of  law,  which  it  is  not  competent  for 
the  defendant  to  allege  for  this  purpose,  or  a  mistake 
of  fact,  of  which  he  is  not  ignorant,  or  without  the 
means  of  knowledge  at  the  time  of  stating  of  the  said 
account,  and  die  making  his  said  promise,  and  also  for 
that  a  mistake  or  error  of  the  defendant  as  to  the  con- 
tents or  operation  of  the  bond  which  he  had  sealed,  is  no 
answer  in  law  to  the  declaration ;  and  also  for  that,  whereas 
the  defendant  has  not  in  the  same  plea  stated  with  suffi- 
cient precisioui  any  such  mistake  or  error  as  the  Court 
can  recognise  as  avoiding  the  operation  of  an  admitted 
statement  of  mutual  accounts,  and  a  promise  to  pay  the 
balance  at  a  particular  day ;  and  also  for  that  the  same 
plea  is  double  and  multifarious,  and  attempts  to  raise  to 
the  same  matter  two  distinct  defences,  viz.  the  one  that 
die  subject  matter  of  this  acdon  of  assumpsit  is  secured 
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by  a  bond  not  yet  due,  and  the  other,  that  the  account  1839^. 
stated  was  stated  erroneously  and  in  mbtake ;  and  also, 
for  that  the  same  plea  contains  irrelevant  matter^  to  wit, 
either  so  much  as  relates  to  the  said  bond,  or  so  much  as 
relates  to  mistake  or  error  in  the  said  account ;  and  also 
for  that  on  the  same  plea  no  single  sufficient  and  pertinent 
issues  can  be  taken;  and  also  for  that  the  same  plea 
amounts  to  the  plea  of  non-assumpnt,  and  is  argumenta- 
tive, ambiguous,  and  circuitous;  and  also  for  that  the 
same  plea  b  in  other  respects  uncertain,  &c. 

Henderson^  in  support  of  the  demurrer.— The  plea  is 
bad  in  substance.    It  admits  a  debt  due  to  the  wife  at  the 
time  of  the  marriage,  a  subsequent  account  stated,  and 
an  express  promise  to  pay.    This  latter  circumstance  dis- 
tinguishes the  case  from  Schack  v.  AfUhamy  (a),  in  which 
no  promise  was  stated  independently  of  the  charter  party. 
In  Ashbrooke  ▼•  Snape{b),  **  it  was  agreed  by  all  the 
judges,  if  one  be  bound  in  an  obligation,  and  afterwards 
promises  to  pay  the  money,  assumpsit  lieth  upon  tills 
promise,  and  if  he  recovers  all  in  damages,  tiiis  shall  be  a 
bar  in  debt  upon  the  obligation.**    So  where  two  enter 
into  articles  of  partnership  for  a  certain  number  of  years, 
and  covenant  to  account  yearly,  and  to  adjust  and  make 
a  final  settiement  at  the  expiration  of  the  partnership,  and 
they  dissolve  the  partnership  before  the  period  has  ex- 
pired, and  account  together,  and  strike  a  balance  in  favour 
of  the  plaintiff,  including  several  items  not  ccmnected  wttii 
the  partnership,  and  the  defendant  promises  to  pay  it,  an 
action  of  assumpsit  lies  on  such  express  promise.    FaHer 
V.  AUanson  (c).    And  BuUer,  J.,  there  said,  that ''  even  if 
no  other  articles  had  been  introduced  into  the  account 
but  those  relating  to  the  partnership,  I  should  still  be  of 
opinion  that  assumpsit  would  lie ;  for,  tiie  question  then 
would  be,  whether  a  previous  partnership  being  dissolved, 

(a)  1  M.  &  SeL  573.        (b)  Cro.  Elis.  240.        (c)  S  T.  JL  479. 
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and  an  account  setded,  is  or  is  not  in  point  of  law  a 
sufficient  consideration  for  a  promise  ?  I  have  no  difficulty 
in  saying  that  it  is."  The  same  opinion  was  expressed  by 
that  learned  judge  in  Moravia  ▼.  Levy  (a).  It  is  evident, 
from  these  authorities,  that  the  fact  of  there  being  a  se- 
curity by  deed,  does  not  preclude  a  creditor  from  suing 
in  assumpsit,  provided  there  is  an  express  promise  founded 
on  a  new  consideration.  Then  the  allegation,  that  the 
account  was  stated  by  mistake,  is  no  answer  to  the  action. 
If  the  defendant  means  that  there  has  been  a  mistake  in 
law,  that  cannot  render  void  an  admitted  statement  of 
account,  and  an  express  promise  to  pay.  Brisbane  v. 
Dacres  (i).  If  the  defendant  insists  on  a  mistake  in  fact, 
it  ought  to  appear  that  he  had  no  means  of  knowledge  at 
the  time.  It  is  true,  that  money  may  be  recovered  back 
where  it  is  paid  in  ignorance  of  the  facts.  Milnes  v. 
Duncan  (e) ;  but  here  there  is  nothing  to  shew  that  the 
defendant  had  not  full  means  of  knowledge  at  the  time 
the  account  was  stated.  Where  parties  having  cross 
demands  settle  and  balance  their  accounts,  though  part  of 
the  plaintiff's  demand  was  one  for  which  no  action  could 
be  supported,  the  settlement  of  account  shall  bind  the 
defendant,  so  that  he  cannot  set  up  that  defence  to  an 
action  for  the  balance.  Dawson  v.  Remnant  {d). 

Crompton,  contra. — ^Tbe  wife  is  improperly  joined  in  the 
action.  When  there  is  a  promise  to  the  husband  upon  a 
new  consideration  to  pay  a  debt  due  to  his  wife  before 
marriage,  the  husband  must  sue  alone.  Com.  Dig.  tit. 
Baron  and  Feme  (X).  The  law  on  this  subject  was  fully 
considered  in  Wetter  and  Wife  v.  Baker  (e) ;  this  case  is 
distinguishable  from  Nurse  v.  Witts  (f) ;  there  the  Court 
held  that  the  agreement  by  the  wife  was  void,  and  that  it 
might  be  rejected  as  surplusage,  and  that  then  the  count 

(a)  2  T.  R.  483,  n.  (d)  6  Esp.  24. 

(b)  5  Taunt.  143.  (e)  2  Wils.  414. 

(c)  6  B.  &  C.  671.  (/)  4  B.  &  Adol.  739. 
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would  be  goodi  as  stating  a  promise  to  pay  die  debt  and  1889. 
costs  to  the  plaintifisi  in  consideration  that  they  would  not 
enter  up  judgment  or  sue  out  execution  until  a  given  day. 
Here  the  consideration  moves  altogether  from  the  husband* 
{Parke  B.,  supposing  that  objection  waived^  what  considei^ 
ation  is  there  to  alter  the  original  debt !]  None  whatever ;  it 
is  conceded  that  where  money  is  due  by  deed,  a  promise  to 
pay  it  may  arise  upon  a  sufficient  consideration ;  but  here 
the  money  was  not  due  by  the  terms  of  the  bond :  besides, 
the  declaration  aDeges  a  debt,  and  a  promise  to  pay  at  a 
future  period.  The  promise  raised  by  law  is  to  pay  upon 
request,  and  in  order  to  support  a  different  promise  there 
must  be  some  new  consideration. 

Henderson^  in  reply.  The  statement  of  account  is  a 
sufficient  consideration  to  support  the  promise.  It  is 
conceded  that  the  wife  cannot  in  general  join  in  an  acticm 
upon  a  contract  made  during  coverture ;  but,  where  she 
can  be  considered  as  the  meritorioos  cause  of  action,  as  if 
a  bond  be  made  to  her  separately,  or  with  her  husband,  or 
if  there  be  an  express  promise  to  her,  or  to  her  and  her 
husband,  she  may  be  joined,  or  the  husband  may  sue  alone. 
HilUard  v.  Hambridge(a)f  Drue  v.  Thome  {b),  PhUUiUrh 
and  Wife  v.  PlucktoeUijc).  In  Nurse  v.  WUU^  there  could 
have  been  no  consideration  moving  from  the  wife,  she  could 
neither  contract  nor  forbear.  In  Prat  and  Wtfe  v. 
Taylor  ((/),  the  declaration  alleged,  that  the  wife  of  the 
plaintiff,  in  consideration  that  the  defendant  should  many 
her  daughter,  had  given  to  him  ten  pounds ;  he  promised 
to  the  wife,  that  if  he  did  not  marry  her  daughter  he 
would  repay  the  ten  pounds,  and  averred  that  he  did  not 
marry  her : ''  upon  non  assumpsit  pleaded,  and  found  for  the 
plaintiffs,  it  was  moved,  in  arrest  of  judgment,  that  the 
delivery  by  the  wife  of  the  plaintiff  was  vdd,  and  then  the 
promise  made  to  her  is  also  void.     And  although  the 


(a)  Aleyn,  36.  (c)  2  M.  &  Sd.  393. 

(Jb)  Id.  72.  Hi)  Cro.  BUi.  61. 
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1839.  baron  agreetfa  afterwards  to  the  delivery  and  promise  (as 
it  appeareth  by  his  bringing  the  action),  yet  this  cannot 
make  the  promise,  which  was  void,  to  be  good ;  for  there 
was  no  consideration  at  the  time  of  the  promise.  But  it 
was  adjudged  that  the  action  was  well  brought,  for  the 
agreement  of  the  baron  maketh  the  promise  good  ab  initio 
to  the  husband,  and  it  being  made  to  the  wife  they  may 
joiii  in  the  action.** 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the 
declaration  is  bad.  The  consideration  and  promise  to 
pay,  form  the  contract,  which  cannot  exist  unless  it  is 
binding  on  both.  It  is  contended  that  this  contract  is 
binding  on  both,  but  according  to  that  position  a  man  who 
is  indebted  for  goods,  for  which  he  is  bound  to  pay 
immediately,  may  plead  that  he  promised  to  pay  at  some 
future  period.  Here  the  declaration  states  an  executed 
consideration,  upon  which  the  law  implies  a  promise  to  pay 
immediately,  but  the  promise  alleged  in  the  declaration  is 
to  pay  on  a  future  day.  Thb  contract,  as  alleged,  is  not 
binding  on  both,  and  that  seems  to  me  a  sufficient  objection 
to  the  declaration.  It  is  very  questionable  whether  the 
declaration  sufficiently  alleges  any  consideration  whatever. 
It  states  that  the  money  was  due  at  the  marriage,  but  it  is 
not  averred  that  it  was  due  at  the  time  the  account  was 
stated. 

With  respect  to  the  plea,  it  appears  to  me  to  be  good  in 
one  respect,  inasmuch  as  it  shews  that  the  account  was 
stated  concerning  money  secured  by  specialty,  and  which 
was  not  at  that  time  due.  In  all  the  cases  which  have 
decided  that  an  action  would  lie  upon  an  account  stated, 
although  the  debt  was  secured  by  specialty,  the  money  was 
due  at  the  time  the  account  was  stated.  The  form  of  the 
count  shews  this,  as  it  alleges  that  the  account  was  stated, 
*'  of  and  concerning  moneys  then  due  and  in  arrear  and 
unpaid.'*  If  an  action  on  an  account  stated  is  brought  for 
the  purpose  of  enforcing  payment  of  the  moneys  then  due 
upon  a  bond  or  other  specialty,  the  party  may  plead  that 
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as  a  defisnce  to  any  subsequent  action  on  the  bond.  But  18S9. 
if  the  money  is  not  due  upon  the  specialty  at  the  time  the 
action  is  brought  upon  the  account  stated,  how  could  he 
plead  it  as  a  defence?  for  none  of  the  cases  have  gone  the 
length  of  deciding  that  a  debt  by  spedalty  not  then  due, 
can  be  made  the  subject  of  an  account  stated.  I  have 
some  doubt  whether  the  plea  is  not  bad  for  duplicity. 

Parks,  B. — I  entirely  concur.  If  it  is  necessary  to 
give  an  opinion  on  the  plea,  it  seems  to  me  to  be  a  good 
answer,  so  fiur  as  it  shews  that  an  account  was  stated 
respecting  a  specialty  debt  not  then  due ;  it  also  appears 
to  me  to  be  bad  for  duplicity,  as  aflbrding  two  dbtinct 
grounds  of  defence,  namely,  that  above  aDuded  to,  and  also 
that  the  account  was  stated  under  a  mistake.  For  it 
appears,  from  the  caae  of  Stevenson  t.  Vndefwood{a\  that 
a  plea  may  be  bad  for  duplicity,  although  one  of  the  matters 
contained  in  it  is  inartificiaOy  pleaded.  Upon  that  point, 
however,  it  b  not  necessary  to  give  a  formal  oinnion. 

With  respect  to  the  declaration,  if  it  had  simply  alleged 
an  account  stated  and  a  promise  to  pay  upon  request,  I 
should  have  had  no  doubt  that  the  action  was  properly 
brought  by  husband  and  wife,  for  it  seems  to  me  that  the 
fiict  of  an  account  having  been  stated  does  not  alter  the 
nature  of  the  debt.  But  the  fatal  objection  is  that  mentioned 
by  the  learned  Chief  Baron,  namely,  that  it  is  not  stated 
either  expressly  or  by  implication,  that  the  money  was  in 
arrear  and  unpdd  at  the  time  the  account  was  stated. 
Another  objection  is,  that  there  is  no  foundation  for  a 
promise  different  from  that  implied  by  law.  When  an 
account  is  stated  a  debt  becomes  due,  and  the  promise 
implied  by  law  is  to  pay  upon  request;  any  other  mode  of 
promise  is  a  modum  factum.  A  party  cannot  aUege  a 
pronuse  to  pay  at  a  future  period,  unless  there  is  some 
consideration  to  support  it,  for  if  it  was  otherwise,  he  might 

(a)  Ante,  VoL  6,  p.  737. 
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1839.        defeat  the  statute  of  limitations  by  proving  a  promise  to 

^J^^g      pay  at  the  end  of  six  years.     A  promise  different  from 

9'  that  implied  by  law  must  be  founded  on  a  new  consideration 

to  render  it  binding*    Upon  these  grounds  it  seems  to  me 

that  the  declaration  is  bad. 


Alderson,  B.— -It  is  not  necessary  to  give  any  opinion 
on  the  plea;  if  it  was,  I  should  have  wished  time  to  con« 
sider  whether  it  is  not  bad  for  duplicity,  or  whether  if  the 
latter  part  be  put  out  of  consideration,  the  plea  would  not 
be  bad  as  amounting  to  non-assumpsit  ? 

I  entirely  concur  in  opinion  that  the  declaration  is  bad* 
It  is  clear  that  the  consideration  stated  in  the  declaration 
}&  an  executed  consideration,  consequently  the  law  implies 
a  promise  to  pay  forthwith.  In  order  to  convert  that 
promise  into  a  promise  to  pay  at  a  future  day,  there  must 
be  some  consideration  stated  in  the  declaration.  If  it  was 
otherwise  the  effect  of  Lord  Tenterden's  Act  might  always 
be  defeated  by  an  express  promise  to  pay  at  some  future 
period. 

Mauls,  B. — ^The  law  implies  a  promise  to  pay  upon 
request,  and  if  we  were  to  hold  this  declaration  good,  it 
would  follow  that  there  would  be  two  promises  subsisting 
with  respect  to  the  same  consideration.  It  is  not  compe- 
tent for  a  party  to  set  up  a  new  time  of  payment  without 
shewing  a  substituted  agreement  founded  upon  a  new 
consideration. 

Judgment  for  the  Defendant. 
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1839. 

Wilson  v.  The  River  Dun  Company. 

X  HIS  was  an  action  for  injury  to  the  plaintiff's  water-  in  an  acdon 

course.     The  declaration  contained  five  countSi  charging  company 

various  wrongful  acts.   The  defendants  pleaded  not  guilty^  JJ^^^j^coune* 

and  also  pleas,  traversing  the  plaintiff's  right  to  the  water  ^«  declaration 

in  question.    It  was  objected,  at  the  trial,  that  the  action  cial  counts* 

was  not  commenced  within  the  time  limited  by  the  acts  vari^s^wrong- 

relating  to  the  company.    The  learned  judge  was  of  ^"^ *^^*  ^ ^^* 

opinion,  that  there  was  no  cause  of  action  upon  the  second  pleaded  not 

and  third  issues,  but  that  the  others  were  not  within  the  whofe  declara- 

protecting  clause.     It  was  then  agreed  to  refer  the  issue  ^v°ila  gJetSj 

on  the  plea,  of  "  not  guilty,"  and  also  the  fourth  and  fifkh  ?!«*»•   4  ^^/ 

*^       '  o       J9  ^  diet  was  found 

issues,  the  costs  to  abide  the  event.      The  arbitrator  for  the  defend* 

found  for  the  defendants  on  the  general  issue,  and  for  the  general  issue, 

plaintiff  on  the  others.    The  company  was  incorporated  by  *jJ|U^ff^® 

an  act  of  parliament  (a),  which  provided  (in  the  usual  terms)  the  other 

that  in  all  actions  brought  against  the  company  for  any-  actincorporau 

thing  done,  or  omitted  to  be  done,  in  pursuance  of  the  ^y^^nSaned 

act,  the  defendants  should  be  entitled  to  treble  costs,  in  »  clause  giving 

them  treble 

the  event  of  a  verdict  being  found  for  them.    The  Master  costs  in  the 

taxed  the  defendants  their  costs  of  the  general  issue  on  ^y^t  for  them ' 

the  whole  declaration,  which  he  trebled,  and  then  sub-  '"^^.^^^^ 

tracted  the  amount  of  costs  due  to  the  plaintiff  on  the  done  in  pur- 
suance of  the 
issues  which  had  been  found  for  him,  thus :—  acu   Held, 

Single  costs £386    3    7  Jj^i^^^tre 

Half 192   11      9   onlyentitfed 

to  treble  costs 
Half  -  -  -  -  -  -  965   10  upon  the  issues 

raised  on  those 
•—■"■""""""""  counts  which 
A7  J.      I      O  ^61^  within  th« 
^'*      *      '^  protection  of 

Deductplaintiff'scostsofissues  found  for  him    23    7    6  ***®J^^ 

that  the  proper 

Total  to  be  paid  by  plaintiff         -        -      £650  13    8  2be  costs,  was 

first  to  calcu- 

(a)  6  Geo.  2,  c.  9,  s.  29,  (Local  and  Personal  PubUc.)  m^^^ 

and  then  treble 
them,  and  from  the  amount  deduct  the  plaintiff'i  costs. 
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1839. 


Wilson 

«. 

RiYEB  Dun 

Company. 


W.  H.  Watson  bad  obtained  a  rule  nisi  for  the  Master 
to  review  bis  taxation,  on  tbe  ground,  first,  tbat  tbe 
matters  complained  of  in  tbe  fourtb  and  fiftb  counts,  were 
not  acts  done  in  pursuance  of  tbe  statute ;  and  secondly, 
tbat  tbe  Master  ought,  in  tbe  first  instance,  to  bave  taxed 
tbe  costs  of  eacb  party  separately,  and,  tben  to  bave  de- 
ducted tbe  plaintiff's  costs  from  tbe  defendants,  and 
treble  tbe  balance  in  favour  of  tbe  defendants. 


Wightman  sbewed  cause.  Admitting  tbat  tbe  acts 
cbarged  in  the  fourth  and  fifth  counts  were  not  acts  done 
in  pursuance  of  tbe  statute ;  still,  as  a  verdict  has  been 
found  for  tbe  defendants,  upon  tbe  general  issue,  which  is 
pleaded  to  the  whole  declaration,  they  are  entitled  to  treble 
costs  upon  the  whole.  If  it  was  not  so,  tbe  provision  in 
this  and  similar  statutes,  giving  treble  costs,  would  be  de- 
feated, for  the  plaintiff  might  introduce  counts,  charging 
matters  wholly  unconnected  with  tbe  statute,  and  then 
claim  to  set  off  bis  costs  under  them  agdnst  the  treble 
costs  of  the  defendants.  There  is  no  authority  in  point, 
except  perhaps  WiUet  v.  Tydy  (a).  Tbat  was  an  action  on 
the  case,  wherein  the  plaintiff  declared  tbat  tbe  defendant, 
who  was  a  collector  of  taxes,  bad  distrained  twenty  Iambs 
of  tbe  plaintiff  for  \2s.  due  to  tbe  king,  &c.,  and  tbat  tbe 
defendant  might  bave  sold  those  lambs  to  T.  S.  for  40«., 
yet  be,  deceptive,  sold  them  for  S5s.  and  kept  tbe  over- 
plus of  the  money,  and  further  declared  upon  a  general 
indebitatus  assumpsit  for  1&.  as  so  much  money  received 
by  him  to  tbe  plaintiff's  use.  Tbe  defendant,  quoad  tbe 
first  part  of  tbe  declaration,  pleaded  not  guilty,  and  quoad 
the  promise,  non-assumpsit.  A  verdict  being  found  for 
tbe  defendant,  it  was  moved  for  treble  costs,  upon  tbe 
1  W.  &  M.  c.  3,  sed.  per  Curiam,  the  first  part  of  the  de- 
claration will  not  draw  treble  costs,  because  tbe  action  was 
not  for  distraining  for  the  tax,  for  that  was  admitted  to 
be  good,  but  for  not  selling  the  distress  at  tbe  best  price. 


(a)  Garth.  188. 
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and  for  detaining  the  overplus  after  it  was  sold,  which  is 
neither  within  the  letter  or  intent  of  the  statute.  But 
because  the  plaintiff  had  also  declared  upon  a  general 
indebitatus  assumpsit,  for  so  much  money  certain,  and 
the  judge  had  certified  on  the  postea,  that  the  defendant's 
justification  as  to  all,  was  as  collector  of  the  royal  aid,  by 
virtue  of  the  1  W.  &  M.,  therefore,  for  that  reason  only, 
the  Court  was  of  opinion  that  the  defendant  should  have 
treble  costs,  secus,  if  the  action  had  been  single  upon  the 
first  matter  only.  Secondly,  the  Master  is  right  in  the 
mode  of  calculating  the  amount  of  treble  costs. 


1839. 

Wilson 

V. 
RlYISB  DUH 

Ck>icpAirT. 


W.  H.  Watson,  in  support  of  the  rule.  The 
costs,  to  which  the  defendants  would  be  entitled  on  die 
balance,  after  deducting  the  costs  of  the  plaintiff  on  die 
issues  found  for  hin|,  should  be  trebled.  The  4  &  5  Ann, 
c.  16«  ss.  4  &  5,  provides,  that  where  a  defendant  pleads 
more  matters  than  one,  and  a  verdict  is  found  against  him 
on  any  issue,  the  plaintiff  shall  be  entitled  to  the  costs  of 
that  issue.  Under  that  statute,  if  a  verdict  was  found  for 
the  defendant  generally,  still  the  costs  of  any  issue  upon 
which  the  plwitiff  might  be  successful  should  be  deducted. 
Besides,  the  rule  of  H.  T.  2  Wm.  4,  s.  74, 1  Reg.  Gen.  (a)  ex- 
pressly provides,  that  no  costs  shall  be  allowed,  on  taxation, 
^o  a  plaintiff,  on  any  counts  or  issues  on  which  he  has  not 
succeeded,  and  the  costs  of  all  issues  found  for  the  defend- 
ant shall  be  deducted  from  the  plaintiff's  costs.  [Parke^ 
B.  The  costs  are  not  regulated  by  the  New  Rules,  but  by 
the  statute  of  Ann.]  Under  that  statute  the  costs  for 
which,  a  defendant  would  be  entitied  to  sign  judgment 
would  be  those  found  due  on  the  ultimate  balance  after 
deducting  the  plaintiff's  costs. 


Lord  Abinoer,  C.  B. — ^The  defendants  are  not  entitled 
to  treble  costs  upon  the  issues  raised  upon  the  fourth  or 


(a)  ADte,  Vol.  1,  p.  194. 


s» 


Brm.Dini 
CoMPAmr* 
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fifth  oomits,  since  they  are  not  for  acts  done  ndthin  the 
protection  of  the  statute.  Then,  as  to  the  question  of  tax-* 
ation,  I  think  the  new  rules  do  not  affect  the  practice  in 
that  respect ;  die  defendants'  costs  should  first  be  taxed^ 
then  trebled,  and  the  plaintiff**s  costs  deducted  fix>m  them« 


Parks,  B.-^I  entirely  agree.  The  defendants  are  not 
entitled  to  treble  costs,  unless  the  action  is  brought  for 
something  done  in  pursuance  of,  and  under  the  powers  of, 
the  act;  and  in  that  case  they  would  be  entitled  to  notice, 
and  to  have  the  action  brought  within  the  time  limited. 
But  the  acts  complained  of  in  the  fourth  and  fifth  counts 
are  not  acts  done  under  colour  of  the  act  of  parliament, 
nor  do  they  defend  themselTCs  upon  that  ground.  On  the 
other  point  I  agree  with  the  Lord  Chief  Baron,  that  the 
proper  course  is  to  treble  the  costs,  to  which,  the  defendants 
are  entitled,  then  to  deduct  those  of  the  plaintiff. 

Alderson,  B. — In  determining  this  question,  each 
count  must  be  treated  as  if  it  stood  alone  in  the  declaration* 
Then  in  that  case  the  defendants  would  not  be  entitled  to 
treble  costs  on  the  fourth  and  fifth  counts.  With  respect 
to  the  other  point,  it  seems  to  me  that  the  new  rule  meant 
simply  to  give  the  defendant  an  opportunity  of  deducting 
such  costs  as  he  might  be  entitled  to  from  the  plaintiff's 
costs. 

Rule  absolute  on  the  first  point. 
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Tuck  ».  Tuck. 

JLIEBT  for  money   due  on    an  account  stated.     The  a  plea  of  Mt- 
defendant  pleaded  a  set-off  to  the  whole  declaration.  ^^^  "H^nleJ'* 

At  the  trial,  before  Abinger,  C.  B.,  at  the  Middlesex  ^?^^  together 

o»    •  tK  »  rw>  •  .      "^t"  Other 

Sittings  after  Hilary  Term,    the    plaintiff  succeeded  in  pleas,  it  an- 
proving  his  claim  ;  but  the  defendant  proved  his  set-off  to  whole  of  the 
a  less  amount  than  the    sum   proved    by  the   plaintiff.  JJI^q^' 
A  verdict  having  been  found  for  the  plaintiff  for  the  whole 
of  hb  demand, 

Piatt  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  for  so  much  of  the  plea  of  set-off  as  he  suc- 
ceeded in  proving,  or  why  the  verdict  should  not  be 
reduced  by  that  amount. 

Jervis  and  Mansel  appeared  to  shew  causci  but  were 
stopped  by  the  Court. 

Peacock^  with  whom  was  Platty  in  support  of  the  rule. 
Cousins  V.  Paddon  (a),  is  an  authority  to  shew  that  the 
plea  may  be  taken  distributively.  There,  to  debt  for 
goods  sold  and  delivered,  and  work  and  labour,  the  de«- 
fendant  pleaded,  first,  nunquam  indebitatus ;  secondly^ 
as  to  338/.,  parcel,  &c.,  payment  of  that  amount;  thirdly, 
a  set-off  for  money  paid.  The  plaintiff  proved  a  contract 
to  the  amount  of  335/. ;  the  defendant  proved  payment  of 
314/.,  and  a  set-off  for  21/. ;  the  Court  directed  a  verdict 
to  be  entered  on  the  plea  of  payment  as  to  314/.  for  de- 
fendant, as  to  the  residue,  for  the  plaintiff;  on  the  plea  of 
set-off  as  to  21/.,  for  defendant,  as  to  the  residue  for  the 
plaintiff;  on  the  plea  of  nunquam  indebitatus,  as  to  the 
whole  sum  demanded,  except  335/.  for  the  defendant. 
[Parke,  B. — ^There,    the    plaintiff's   claim   was    entirely 

(a)  Ante,  Vol.  4,  488 ;  2  C.  M.  &  R.  547. 
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18^.  corered,  P>^7  bj  one  plea,  and  partly  by  another.  In 
Tuck  Moore  v.  Buflin  (a),  the  Court  of  Queen's  Bench  have 
,J*-  lately  decided  that  a  plea  of  set-off  b  not  divisible,  and 

that  the  phuntiff  is  entitled  to  a  verdict  generaDy,  unless 
the  defendant  proves  a  set-off  equalling  the  whole  of  the 
plaintiff's  aggregate  demand.] — There  the  Court  con- 
sidered that  the  deduction  might  be  made  in  mitigation  of 
damages.  The  plaintiff  should  have  admitted  the  set-off 
to  the  extent  of  the  defendant's  claim  against  him,  but  if 
he  puts  the  defendant  to  the  proof  of  it  he  ought  to  pay 
the  costs  in  respect  of  that  portion  on  which  the  defendant 
succeeds. — [Parke^  B. — In  order  to  succeed  on  hb  set- 
off, the  defendant  must  shew  a  sum  due  to  him  equal  or 
greater  than  that  which  the  plaintiff  can  prove.] — Such  a 
rule  would  be  productive  of  great  inconvenience,  for  then  it 
would  be  necessary  to  plead  several  pleas  of  set-off  of  dif- 
ferent amounts^  in  order  to  avoid  by  possibility  of  failure  in 
proof.  [Lord  Abinger^  C.  B. — ^You  seek  to  have  the  same 
benefit  as  if  the  plea  had  been  limited  to  the  amount  proved. 
If  a  defendant  pleads  a  set-off  to  the  whole  amount  of  the 
plaintiff's  claim^  and  fails  in  proving  it^  he  is  not  entitled 
to  a  verdict,  because  his  plea  is  false.  It  is  different  where 
there  are  several  pleas,  and  the  amount  found  for  the 
defendant  covers  the  whole  cause  of  action.] — A  defend- 
ant might  have  a  valid  set-off  to  the  amount  pleaded,  yet 
by  some  mischance,  as  from  the  absence  of  a  witness,  or 
the  want  of  a  stamp  upon  a  document,  he  might  be  un- 
able to  prove  it  to  the  full  extent,  it  would  then  be  a  great 
hardship  that  he  was  not  to  be  allowed  the  amount  he 
could  prove  in  mitigation  of  damages. — [Parke,  B. — There 
is  nothing  to  preclude  him  from  bringing  a  cross-action, 
unless  the  plaintiff  admits  the  amount.] 

Lord  Abingbr,  C.  B.— The  principle  of  the  case  is 
against  you.     Formerly,  in  an  action  of  debt,  the  plaintiff 

(fl)  2  Ncv.  &  Per.  441 ;  7  A.  &  E.  696. 
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was  obliged  to  prove  the  precise  sum  claimed,  though  by  1839. 
modern  decisions  the  action  of  debt  stands  upon  the  same  ^tvck 
footing  as  indebitatus  assumpsit.     A  defendant  who  pleads  *'• 

a  set-off,  may  plead  it  either  generally  to  the  whole  cause 
of  action  or  to  a  particular  part,  but  he  has  no  right  to 
convert  that  privilege  to  the  prejudice  of  the  plaintiff,  by 
saying  I  will  first  take  my  chance  of  proving  the  whole 
amount,  but  at  all  events  I  will  have  some  benefit  by 
proving  a  part  only.  The  general  rule  of  law  is  applicable 
to  this  case,  namely,  that  if  a  defendant  fails  in  proving  an 
important  part  of  his  plea,  he  fails  altogether.  Here  the 
plea  alleges  the  plaintiff  to  be  indebted  to  the  defendant 
in  an  amount  equal  to  the  plaintiff's  claim  ;  that  turns  out  to 
be  false,  and  is  negatived  by  the  evidence.  I  am  inclined 
to  think  that  where  several  pleas  are  pleaded  to  portions 
of  the  plaintiff's  claim,  and  the  amount  found  for  the 
defendant  covers  the  whole  cause  of  action,  the  case  may 
be  different,  but  where  a  part  of  the  plaintiff's  claim  is  left 
unanswered,  the  defendant  is  not  entitled  to  a  verdict. 

Parke,  B. — I  am  also  of  opinion  that  the  rule  must  be 
discharged.  This  is  an  action  of  debt,  though  that 
circumstance  is  not  material  in  deciding  the  present  case ; 
for,  since  the  case  of  Cousins  v.  Paddon,  debt  on  simple 
contract  and  indebitatus  assumpsit  must  stand  upon  the 
same  footing.  So  long  as  it  is  considered  unnecessary  to 
prove  the  precise  sum  alleged  in  the  declaration,  the 
precise  sum  cannot  be  admitted  by  the  plea.  In  Cousins 
V.  Paddon,  the  Court  had  some  doubt  whether  the 
form  of  pleading  was  correct,  but  they  thought  the 
former  cases  clearly  established,  that  where  there  are 
several  pleas  to  the  whole  cause  of  action,  and  the 
plaintiff's  demand  is  covered  by  portions  of  each,  taken 
together,  the  defendant  is  entitled  to  judgment  upon  the 
whole  record.  If  such  a  rule  had  not  been  adopted,  it 
would  have  been  productive  of  the  greatest  inconvenience. 
Then  what  construction  is  to  be  put  upon  a  plea  of  set-off  f 

c  c  ^ 
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It  means  that  the  defendant  undertakes  to  prove  that  the 
plamtiff  is  indebted  to  him  in  an  equal  or  a  greater  amount 
than  the  plaintiff  can  prove.  Putting  that  construction 
upon  the  plea  it  is  fair  and  reasonable  that,  where  the  set- 
off taken  together  with  the  other  pleas  answer  the  plaintiff's 
demand,  a  verdict  should  be  found  for  the  defendant. 
But  to  say  that  the  defendant  is  entitled^  when  he  succeeds 
in  proving  only  a  part  of  his  set-off,  and  the  residue  of  the 
plaintiff^'s  claim  is  left  unanswered,  is  to  put  quite  a  different 
construction  on  the  plea.  The  defendant,  by  his  plea« 
undertakes  to  prove  so  much  as  the  plaintiff  would  be 
entitled  to  recover  upon  a  judgment  by  de&ult;  I  concur 
in  the  judgment  of  the  Court  in  Moore  v.  Bttftim^  the 
reasoning  is  perfectly  satisfactory  to  shew  that  a  plea  of 
set-off  is  not  divisible,  unless,  together  with  other  pleas,  it 
answers  the  plaintiff's  demand  to  the  full  extent. 


Rule  discharged* 


In  moving  for 
a  distringas,  it 
if  no  objection 
to  the  affidavit 
of  the  non- 
appearance of 
the  defendant 
that  the  search 
-ytZB  made  foor 
davs  before  the 
affidavit  was 
•worn,  pro- 
vided tne  time 
for  entering  an 
appearance  has 
expired  before 
the  search. 


Waugh  V.  Pry. 

Best  moved  for  a  distringas.  The  last  call  was  made 
on  the  26th  March,  but  the  affidavit  that  no  appearance 
was  entered,  was  not  sworn  until  four  days  after  the 
search  was  made,  which  was  after  the  time  for  entering  an 
appearance  had  elapsed. 

Per  Curiam.  As  the  time  within  which  the  defendant 
was  required,  by  the  exigency  of  the  writ  of  summons,  to 
enter  an  appearance  has  elapsed,  we  think  there  is  no 
objection  to  the  affidavit. 


Rule  granted. 


EASTSR  TERM,   2  VICT.  377 

1839. 


Robinson  and  Another  v.  Yewens. 

MM  UMFRE  Y  had  obtained  a  rule,  calling  on  the  plain-  A  party  ilie- 

tiff  and  the  sheriff  of  Middlesex,  to  shew  cause  why  the  by  an  officer 

defendant  should  not  be  discharged  out  of  the  custody  of  JJJiit,°may*'' 

the  Warden  of  the  Fleet  Prison,  and  why  the  plaintiff,  or  ?fT***.  2* 

the  sheriff,  or  one  Sloman,  should  not  pay  the  costs  of  the  whilst  in  cus- 

arrest,  and  of  the  application.     It  appeared,  from  the  wanantfrom* 

aflSdavits,  that  a  warrant  to  arrest  the  defendant  at  the  suit  ^q^]^^^' 

of  the  plaintiff,  bearing  date  the  8th  October,  18S8,  and  sh^was 

,  guilty  of  col- 

haying  the  name  of  Nathan  alone  inserted  in  it,   was  innon^or 

delivered  to  Nathan,  who  was  a  sheriff's  officer.  Up  to  uie^actof 
the  third  of  April  the  warrant  was  unexecuted  by  Nathan.  ^®  officer. 
Upon  that  day,  Sloman,  another  officer  of  the  sheriff, 
happened  to  meet  the  defendant  in  a  banking-house,  when 
Sloman  arrested  him.  The  defendant  asked  for  the  warrant, 
but  none  was  produced,  and,  in  fact,  the  officer  had  not 
any  warrant  with  him  at  that  time,  though  he  had  formerly 
had  one  at  the  suit  of  one  M'Claren.  The  defendant  was 
taken  to  a  lock-up  house,  and  there  detained.  Upon  the 
same  day  or  the  next,  (the  affidavits  were  contradictory  in 
this  respect,)  Sloman  went  to  the  sheriff's  office,  and  applied 
to  have  his  name  inserted  in  the  warrant  against  the  de- 
fendant, at  the  suit  of  Robinson,  which  had  been  delivered 
to  Nathan,  and  still  remained  unexecuted  by  him.  Upon 
searching  the  books  at  the  office,  and  finding  that  the 
warrant  was  unexecuted,  Sloman's  name  was  inserted  in  it^ 
and  it  was  delivered  to  him.  It  was  sworn  to  be  the 
custom,  at  the  sheriff's  office,  to  enter  the  name  of  every 
defendant  against  whom  a  warrant  had  issued  in  a  book, 
and  as  soon  as  an  arrest  was  made,  an  entry  to  that  effect 
was  made  against  the  name.  As  long  as  the  book  shewed 
the  warrant  to  be  unexecuted,  it  was  the  common  practice  to 
insert  the  name  of  another  officer  in  the  warrant  (a  blank 
being  left  for  that  purpose)  upon  application  by  him  at 
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the  sheriff's  office,  if  it  appeared  that  he  would  have  an 
opportunity  of  making  the  arrest.     The  affidavit  of  the 
under-sheriff  distinctly  denied  any  knowledge  that  the  de- 
fendant had  been  taken,  or  was  in  Sloman's  custody,  when 
his  name  was  inserted  in  the  warrant,  and  stated  that  the 
usual  practice  of  the  office  had  been  in  no  respect  departed 
from  by  the  insertion  of  his  name.     At  the  time  the  de- 
fendant was  taken  by  Sloman,  in  the  banking-house,  there 
were  several  detainers  against  him  in  the  sheriff's  office, 
and  amongst  them  one  at  the  suit  of  Pearson,  in  an  action 
in  the  Common  Pleas.     Having  appUed  at  chambers  for  his 
discharge  in  that  case,  but  without  success,  he  removed 
himself,  by  habeas  corpus,  to  the  Fleet  prison,  and,  a  few 
days  previous  to  this  motion,  applied   to  the  Court  of 
Common  Pleas  for  his  discharge  from  the  custody  of  the 
Warden  of  the  Fleet,  as  to  that  action  ;  which  rule,  after 
argument,  was  made  absolute.      In  this  Court  neither  the 
habeas  corpus  nor  the  return  of  the  sheriff  was  before  the 
Court,  but  the  motion  was  decided  on  affidavits. 

Kennedy  shewed  cause  on  the  part  of  the  sheriff.  The 
defendant  is  not  entitled  to  be  discharged.  The  autho- 
rities shew  that  a  person  illegally  arrested  in  the  first 
instance,  and  afterwards  detained  at  the  suit  of  another 
plaintiff,  whose  proceedings  have  been  regular,  is  not  en- 
titled to  be  discharged  out  of  custody,  unless  the  latter 
became  a  party  to  the  previous  illegal  arrest,  by  collusion 
with  the  officer.  Here  all  collusion  between  the  sheriff  and 
Sloman  is  distinctly  denied.  The  first  arrest  by  Sloman 
was  illegal,  and  was  precisely  the  same  as  if  an  utter 
stranger  had  taken  the  defendant  into  custody.  But  the 
sheriff  never  availed  himself  of  this  illegality,  nor  was  he  at 
all  cognizant  of  it,  the  name  of  Sloman  having  been  inserted 
in  the  warrant,  according  to  the  usual  course  of  practice  in 
the  office.  This  distinguishes  the  case  from  Barratt  v. 
Price  (a),  which  proceeded  on  the  ground  that  the  sheriff 

(a)  Ante,  Vol  1,  p.  725. 
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was  a  party  to  the  first  illegal  arrest.     It  is  also  distinguish-        1839. 
able  from  Pearson  v.  Yewens,  which  was  decided  a  few      robimbom 
days  ago  in  the  Common  Pleas,  on  the  ground  that  the  *' 

sheriff  had  colluded  with  the  oflBcer ;  no  affidavit  denying 
collusion  being  before  that  Court.  This  case  resembles 
Howson  V.  Walker^  and  Crowden  v.  Walker  {a)  ;  there 
it  appeared  that  Heme,  a  sheriff's  officer,  had  got 
over  some  pales  and  thrown  up  the  sash  of  defendant's 
window,  and  afterwards  broken  open  an  inner  door,  in  order 
to  arrest  him,  and  all  this  without  any  warrant  directed  to 
himself,  and  accordingly  did  arrest  defendant  at  the  suit  of 
Howson.  The  plaintiff's  attorney  being  sent  for,  and 
finding  Heme's  mistake  and  irregularity,  sent  for  one 
William  Howse,  to  whom  the  warrant  was  really  directed, 
and  gave  him  charge  of  the  defendant ;  and  Howse  having 
another  writ  against  him,  at  the  suit  of  Crowden,  carried 
him  to  gaol,  and  charged  him  with  both  these  actions ;  and 
it  was  insisted,  that  as  he  was  illegally  in  custody  at  the  suit 
of  Howson,  he  was  protected  from  any  other  arrest.  But 
as  to  the  plaintiff  Crowden,  the  Court  were  of  opinion  that 
an  illegal  arrest  will  not  protect  a  man  against  all  his  other 
creditors,  but  he  must  still  be  amenable  to  the  law,  unless 
some  privity  or  collusion  is  shewn,  and  the  circumstance 
of  employing  the  same  officer  does  not  amount  to  any 
proof  of  that. 

W.  H.  Watson  for  the  plaintiff.  The  plaintiff  cannot 
be  called  upon  to  pay  any  part  of  the  costs  of  Sloman's 
irregularity.  The  only  ground  on  which  they  are  asked  is, 
that  more  than  a  year  has  elapsed  since  judgment  was 
signed,  and  there  has  been  no  scire  facias  to  revive  it. 
That  is,  however,  unnecessary,  by  the  express  terms  of  the 
cognovit. 

Humfrey^  in  support  of  the  rule.     The  defendant  is  en- 

(fl)  2  W.  Black.  823r 
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titled  to  be  discharged.  Sloman  is  an  aDtborixed  officer  of 
the  sheriff,  and  had,  at  the  time  of  the  arrest,  a  warrant 
from  him,  in  another  action  against  die  defendant,  at  the 
soit  of  M'Chren.  Barratt  t.  Price  shews,  that  when  the 
sherifl^  hj  his  own  ill^al  act,  arrests  a  defendant,  the  latter 
is  not  in  custody  under  die  writ,  but  b  suffering  a  false 
imprisonment,  whidi  cannot  operate  as  an  arrest  in  the 
other  actions.  The  defendant  was  obl^ed  to  bring  die 
plaintiff  before  the  Court,  as  wdl  as  the  sheriff,  as  he  is 
made  the  agent  of  the  plaintiff  when  he  recces  the  writ. 

Parke,  B. — ^I  am  of  opinion  diat  this  rule  most  be  dis< 
charged.  The  old  rule  of  law  was,  that  where  the  sheriff 
had  several  writs  in  his  possession  against  the  same  party, 
and  took  him  upon  one  of  them,  that  must  be  conndered 
as  a  taking  upon  alL  But  the  case  of  BarraU  t.  Price 
made  this  very  proper  distinction,  that  if  the  first  arrest 
was  rendered  illegal  by  the  wrongful  act  of  the  sheriff, 
that  then  the  usual  consequences  would  not  result.  The 
question  here  is,  whether  the  sheriff  originally  arrested 
the  defendant  wrongfully.  It  appeared  that  Sloman,  who 
was  usually  employed  as  a  sheriff's  oflScer,  but  who  in  this 
instance  had  no  authority,  chose  to  apprehend  the  de- 
fendant in  a  banking-house,  and  took  him  to  his  lock-up 
house ;  now  that  would  not  be  a  wrongful  arrest  by  the 
sheriff,  unless  be,  by  some  subsequent  act,  adopted  the 
illegality.  Whilst  the  defendant  was  in  the  lock-up  house 
a  warrant,  in  which  the  name  of  Nathan  was  formerly  in« 
serted,  is  altered,  and  the  name  of  Sloman  introduced. 
The  question  is,  whether  that  operates  as  a  ratification  by 
the  sheriff  of  Sloman's  illegal  act?  If  it  is,  the  case  falls 
within  the  principle  of  Barratt  y.  Price.  We  cannot  de- 
cide upon  the  return  of  the  habeas  corpus,  because  that  is 
not  before  the  Court.  But  we  have  had  an  opportunity  of 
looking  at  the  judgment  of  the  Court  of  Common  Pleas,  in 
the  late  case  of  Pearson  v.  Yewens^  and  it  seems  to  have 
proceeded  on  the  ground  that  the  sheriff  was  guilty  of  col^ 
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lusion,  and  had  adopted  the  illegal  act  of  the  officer.     The        1839. 
judgment  is  expressly  |put  upon  that  ground.     Now  the     R^^^isoii 
fact  of  introducing  the  name  of  Sloman  into  the  warrant  «• 

was  strong  evidence  of  an  intention,  on  the  part  of  the 
sheriff,  to  use  that  warrant  as  a  justification  in  any 
action  which  might  be  brought  against  him  in  consequence 
of  the  illegal  arrest.  In  that  view  it  was  evidence  of  an  in- 
tention to  ratify  the  original  act.  But  here  we  have  been 
furnished  with  an  affidavit  which  completely  rebuts  that 
presumption.  It  is  distinctly  sworn  that  at  the  time  the 
name  was  altered,  the  under-sheriff  did  not  know  of  the 
arrest  by  Sloman ;  therefore  it  is  impossible  that  he  could 
have  intended  to  ratify  an  act  of  which  he  was  ignorant. 
Then  the  case  stands  as  if  the  arrest  had  been  made  by  a 
perfect  stranger ;  he  takes  the  defendant  to  his  house,  and 
whilst  he  is  there,  the  sheriff  authorizes  his  arrest  by  a 
legal  warrant.  That  was  a  legal  arrest,  and  does  not  fall 
within  the  principle  of  Barratt  v.  Pricey  for  in  that  case 
there  was  collusion.  The  defendant  is  not  entitled  to  be 
discharged,  and  he  must  pay  the  costs  of  the  plaintiff  and 
the  sheriff.  / 

Alderson,  B. — I  am  of  the  same  opinion.  The  old 
rule  of  law  was,  as  stated  by  my  brother  Parke,  that  where 
the  sheriff  arrested  in  one  action,  he  must  be  considered  as 
arresting  in  all  the  actions  in  which  he  had  writs  in  his 
office  against  the  same  party.  Barratt  v.  Price  decided 
that  if  the  first  arrest  was  illegal,  by  the  wrongful  act  of 
the  sheriff,  the  illegality  pervaded  all.  But  we  are  asked 
to  go  a  step  further,  and  say  that  where  an  arrest  is  made 
by  a  stranger,  and  there  is  a  subsequent  arrest  by  an 
officer  under  a  legal  warrant,  that  the  second  arrest  is 
illegal.  This  case  appears  to  me  to  fall  within  the  de- 
cisions of  Howson  y.  Walker  and  Crowden  v.  Walker, 
rather  than  Barratt  v.  Price.  In  Pearson  v.  Yewens,  the 
Court  of  Common  Pleas  considered  the  introduction  of  the 
name  of  Sloman  in  the  warrant  an  act  which  shewed  col- 
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1839.        lusion  in  the  sheriff,  and  that  he  had  gone  out  of  his  way 
J^^2J^^     in  order  to  cover  the  illegal  act.     But  now  the  affidavits 
V  negative  collusion,  and  shew  that  it  was  the  usual  practice 

of  the  sheriff's  office,  that  where  a  warrant  is  directed  to 
an  officer  therein  named,  and  another  officer  had  an  op- 
portunity of  arresting  the  defendant,  then  his  name,  upon 
his  application,  was  introduced  into  the  warrant. 

Maule,  B. — The  question  is  ultimately  one  of  fact.  In 
Pearson  v.  Yewens,  the  Court  of  Common  Pleas  came  to 
a  conclusion  upon  a  different  state  of  facts,  and  upon 
different  evidence  than  that  before  this  Court. 

Rule  discharged  with  costs. 


Ward  v.  Pearson. 

Th^laraUon  AsSUMPSIT.  The  declaration,  as  originally  framed, 
the  defendant  stated,  that  in  consideration  that  the  plaintiff  would  em- 
the  plaintiff  to  ploy  the  defendant,  [to  build  on  a  certain  plot  of  ground, 
a  cCTtob  room  *  Certain  room,  booth,  or  building,  and  to  fit  up,  and 
booth,  or  build-  complete    the    same,   according:  to  certain    plans    then 

ing,  according  *^  '  o  r 

to  certain  plans  agreed  upon  between  the  plaintiff  and  defendant,  at  and 
forthe^lamof''  for  the  sum  of  20L    The  defendant  promised  the  plain- 

tobiewte?b  ^  *®  ^^®^*  *^®  ^*™®  ^y  ^^®  ^^^^  '^""®'  *^^*  *^® 
the  28th  June,    plaintiff,  confiding  in  the  promise  of  the  defendant,  did 

jThe  contract 

proved  was,  employ  the  defendant  to  put  up  the  building  accord- 
anVwas  to  erect  ^"g  ^  ^^®  plans  fixed  upon.]  Breach,  that  the  de- 
*^^*'f'*25i*''  fendant  did  not  erect  them,  whereby  the  plaintiff  was 
to  be  completed  damnified. 

days  before  the  The  defendant  pleaded,  first,  non-assumpsit ;  secondly, 
pSlf  nnn  «     ^^at  thc  coutract  was  rescinded. 

irUtu,  non-as" 
suxnpsit,  and 
that  the  con- 
tract was  rescinded.    Heldy  that  the  judge  at  nisi  prius  had  power  to  amend  the  record,  according 
to  the  contract  proved. 
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At  the  trial,  before  Lord  Abwger,  C.  B.,  it  appeared  1859. 
that  the  plaintiff,  having  hired  some  ground,  had  con-  Wabd 
tracted  with  the  defendant,  who  was  a  carpenter,  ^  p  ** 
erect  upon  it  some  seats  or  tables,  which  were  to  be  com- 
pleted four  or  five  days  before  the  coronation,  for  25L 
It  was  objected,  on  the  part  of  the  defendant,  that  the 
declaration  was  not  supported  by  the  evidence,  which 
shewed  a  different  contract  from  that  alleged.  The  plain- 
tiff's counsel  then  applied  to  the  learned  Judge  to  amend 
the  declaration,  and  he  directed  an  amendment  to  be  made, 
by  substituting  the  foUowing  for  the  part  in  brackets; 
[to  erect  upon  a  plot  of  ground,  certain  seats  or  tables,  at 
and  for  a  certain  sum,  to  wit,  the  sum  of  25/.,  the  same  to 
be  completed  and  finished  four  or  five  days  before  the 
day  of  the  coronation,  to  wit,  the  28th  June ;  the  defend- 
ant undertook,  &c.]  The  jury  having  found  for  the 
plaintiff,  with  5L  damages, 

Piatt  moved  to  set  aside  the  verdict,  on  the  ground 
that  the  amendment  ought  not  to  have  been  made.  He 
contended  that  an  entirely  new  contract  was  substituted, 
which  the  defendant  did  not  come  prepared  to  meet.  The 
work  was  altered,  the  time  of  its  completion,  and  the  price 
to  be  paid  for  it  were  different  from  that  alleged  :  and  be- 
sides, there  was  no  fixed  plan  according  to  which  the 
work  was  to  be  done.  Such  alterations  tend  to  encourage 
great  laxity  in  pleading. 

Lord  Abinger,  C.  B. — A  contract  was  clearly  proved, 
which  was  the  material  thing ;  the  precise  terms  of  it  are 
less  important.  I  was  certainly  somewhat  reluctant  to 
make  the  amendment,  but  upon  referring  to  the  pleas,  it 
seemed  to  me,  that  the  defendant  could  not  be  prejudiced 
by  it. 

Parke,  B. — It  appears  to  me,  that  this  is  precisely  the 
case  which  the  Act  of  Parliament  was  intended  to  meet, 
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as  this  is  an  amendment  made  in  a  matter  not  material 
to  the  merits  of  the  case,  and  by  which  the  defendant 
cannot  have  been  prejudiced  in  his  defence. 

Alderson,  B. — ^The  real  question  in  the  cause  was, 
whether  or  no  there  had  been  a  contract,  not  what  were 
the  precise  terms  of  it.  If  we  were  to  hold  this  amend- 
ment wrong,  a  party  would  be  turned  round  upon  a  mere 
variance  of  words.  The  second  plea  clearly  shews  that  it 
was  an  amendment  not  material  to  the  merits  of  the  case. 

Maule,  B. — This  is  a  case  of  a  contract  which  has 
never  been  reduced  to  writing ;  it  is,  therefore,  uncertain 
what  precise  terms  may  be  proved.  Where  a  plaintiff  is 
aUowed  but  one  count,  great  confusion  would  arise  if  it 
was  construed  with  the  strictness  contended  for.  I  think 
it  should,  to  a  certain  extent,  be  adapted  to  the  proof. 

Rule  refused. 


The  first  count 
WIS  for  in- 
jury to  the 
plaintiff's  re* 
yersioDary  in- 
terest, by  re- 
moTing  a  steam 
engine  boiler, 
a^  converting 
thi  tame*     The 
second  count 
was  in  trover, 
for  the  conver- 
sion of  the  same 
steam  ei^ne 
boiler.    Upon 
objection  that 
these  counts 
were  for  the 
same  subject 
matter  of  com- 
plaint, the 
Court  directed 
that  the  part  of 


Weeton  and  Others  v.  Woodcock  and  Others. 

C/ASE.  The  first  count  of  the  declaration  stated,  that 
by  a  certain  indenture,  made  in  the  life-time  of  one  New- 
ton, the  plaintiffs  and  Newton  had  demised  to  J.  F. 
Taylor,  a  certain  building,  or  factory,  situate,  &c.,  and 
then  used  as  a  cotton  factory,  and  then  in  the  possession 
and  occupation  of  J.  F.  T. ;  and  the  warehouse,  counting- 
house,  engine  and  engine-house,  lodges,  reservoirs  of 
water,  &c.,  and  all  implements,  tackle,  &c.,  the  property 
of  the  lessors,  to  the  factory  and  steam-engine  belonging, 
to  hold  from  the  ISth  May  then  next,  for  seven  years.  It 
then  set  out  a  covenant  by  J.  F.  T.,  to  keep  up  a  good 
steam-engine  boiler  of  beaten  iron,  (of  certain  dimensions) 

the  first  count,  which  alleged  a  conversion,  should  be  struck  out. 
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and  to  deliver  up  the  premises  in  good  order^  with  every 
thing  upon  them  at  the  end  of  the  term.  There  was  also 
a  covenant  that  the  tenancy  should  become  void  upon  the 
bankruptcy  of  J.  F.  T.  The  declaration  then  stated  an 
entry  by  J.  F.  T.^  and  his  continuance  in  possession  till 
the  term  was  determined  by  his  bankruptcy.  It  then 
averred^  that  at  the  time  of  the  determination  of  the  term> 
'*  a  certain  steam-engine  boiler  theretofore  annexedj  so  set 
up,  and  placed  on  the  demised  prenuses  by  J.  F.  T., 
remained  and  continued  annexed,  and  set  up  and  placed, 
after  the  making  of  the  indenture,  and  during  the  term, 
and  was  used  for  working  the  said  steam-engine,  and  was 
proper  and  necessary  for  working  the  steam-engine  ;  and 
at  the  time  of  the  determination  of  the  term,  was  the  only 
one  capable  of  supplying  the  engine  with  steam ;  and  that 
by  reason  of  the  premises,  the  plaintiffs  had  become  en* 
titled  to  the  steam-boiler,  and  the  same  ought  to  have 
remained  and  continued,  and  left  on  the  premises,  and 
not  disannezed  or  removed,  without  the  license  and  con- 
sent of  the  plaintiffs  and  Newton.  Breach,  that  the 
defendants  wrongfully,  and  without  the  license  of  the 
plaintiffs,  and  against  their  will,  disannexed  and  removed 
the  steam-engine  boiler,  and  converted  and  disposed  of  the 
same  to  their  own  use,  whereby  the  estate  and  interest  of 
the  plaintiffs  in  the  factory  were  greatly  injured,  &c. 

The  second  count  was  in  trover,  for  the  conversion  of 
the  same  steam-engine  boiler. 

An  application  had  been  made  at  Chambers  to  strike 
out  one  of  these  counts,  on  the  ground  that  no  distinct 
subject-matter  of  complaint  appeared  in  each,  and  an 
order  having  been  made  by  Matde,  B.,  accordingly, 


1889. 


Wkiton 
and  Othen 

Woodcock 
imdOthert. 


Cowling  obtained  a  rule  to  rescind  that  order,  against 
which  Crompton  shewed  cause.  These  counts  are  in 
direct  violation  of  the  5th  rule  of  H.  T.,  4  Wm.  4(a),  which 
forbids  the  use  of  several  counts,  unless  a  distinct  subject- 


(a)  Ante^  Vol.  2,  p.  314- 
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Wbiton 
■od  Otben 

V, 

Woodcock 
md  Othefs* 


matter  of  complaint  is  intended  to  be  established  in  respect 
of  each.  Here  there  was  but  one  steam-engine  boiler  on 
the  premises,  therefore  each  count  must  be  in  respect  of 
the  same  specific  article.  The  whole  cause  of  complaint 
in  the  second  count,  and  something  more,  may  be  given 
in  evidence  under  the  first  count.  The  Court  then  called 
upon 

Cowlingf  in  support  of  the  rule. — ^The  question  is  not 
whether  the  same  boiler  is  aDuded  to  in  both  counts,  but 
whether  the  new  rules  prevent  the  plaintiffs  from  stating 
their  grievances  in  respect  of  the  same  boiler  in  two  ways. 
In  Tidd*8  New  Practice,  p.  S18,  it  is  stated,  ''  Although 
there  has  been  but  one  transaction  between  the  parties,  yet 
there  may  have  been  several  causes  of  action  arising  out  of 
it,  which  may  be    made  the  subject  of  several  counts. 
Thus,  in  an  action  on  the  case  against  the  sheriff,  one 
count  may  be  inserted  in  the  declaration  for  not  taking  the 
defendant  when  he  had  an  opportunity,  and  another  for 
suffering  him  to  escape ;  for  there  might  have  been  a  time 
when  the  sheriff  might  have  made  the  arrest,  and  had  not 
done  so,  or  he  might  have  arrested  the  party  and  after- 
wards permitted  him  to  escape."    The  restriction  to  one 
count  was  introduced  in  consequence  of  the  power   of 
amendment  given  by  the  3  &  4  Wm.  4,  c.  4^,  s.  23,  it  is, 
therefore,  a  fair  test  to  consider  whether,  if  there  had  been 
but  one  count,  and  the  evidence  was  applicable  to  the 
other  only,  the  Judge  at  Nisi  Prius  could  have  substituted 
that.     It  is  submitted,  that  he  could  not.     In  Hitchman 
V.  Walton  {a)^  the  first  count  was  for  removing  and  de- 
stroying fixtures,  and  converting  them ;  and  the  second 
count  was  for  further  conversion  of  the  same  fixtures. 
[Maule,  B. — In  that  case,  the  fixtures  in  the  second  count 
might  have  been  different  from  those  in  the  first ;  it  does 
not  appear  that  the  counts  were  objected  to.] — Counts 
laying  the  property  in  a  plaintiff  before  his  bankruptcy. 


(a)  4  Mee.  &  W.  409. 
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and  in  the  assignees  afterwards,  are  constantly  allowed  at 
Chambers,  although  the  goods  are  the  same,  and  there 
has  been  but  one  conversion.  Here  the  first  count  is  for 
the  removal  of  the  boiler,  to  the  prejudice  of  the  plaintiffs' 
reversion,  and  the  second  is  for  the  conversion  alone. 


1839. 


Wekton 
and  Others 

V, 

Woodcock 
and  Others. 


Parke,  B. — The  better  way  will  be  to  strike  out  the 
latter  part  of  the  first  count,  which  alleges  a  conversion, 
and  leave  the  second  count  as  it  at  present  stands.  If  the 
plaintiffs  rely  upon  a  conversion  after  the  boiler  was 
removed  from  the  freehold,  the  measure  of  damages  would 
be  different. 

Rule  accordingly. 


Brown  and  Another  v.  Fleetwood. 

VyOVENANT  upon  an  indenture  made  between  the 
plaintiffs  and  the  defendant,  bearing  date  the  29th  March, 
1837,  by  which  the  plaintiffs  agreed  to  purchase  of  the 
defendant  his  business  of  an  attorney,  for  which  they  were 
to  pay  the  sum  of  200L  at  the  execution  of  the  indenture, 
and  a  further  sum,  of  the  like  amount,  within  a  specified 
time.  The  deed  contained  a  proviso,  giving  the  plaintiffs 
the  power  within  a  year  and  a  half,  either  of  completing 
the  purchase,  or  giving  the  defendant  notice  of  their 
abandonment  of  the  contract,  in  which  latter  case  the 
defendant  was  to  repay  the  plaintiffs  50/.  The  declara- 
tion alleged,  notice  of  abandonment  of  the  contract  within 
the  specified  time,  a  demand  of  the  50/.,  and  a  refiisal  to 
pay. 

The  defendant  pleaded  his  discharge  under  the  Insol- 
vent Debtors'  Act. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Stafford 
Assizes,  it   appeared  that  the  deed  bore  date  the  ^th 

the  50/.     HeUif  that  the  defendant's  discharge  was  no 


The  plaintiff 
apeed  topiir< 
chase  of  the 
defendant  his 
business,  for 
200/.  down,  and 
a  further  sum 
at  a  future  day, 
with  power  to 
abanaon  the 
contract  within 
a  year  and  a 
half,  upon 
giving  a  month's 
notice  to  thede^* 
fendant,  when 
he  was  to  re- 
pay the  plain- 
tm  50/.    Be- 
fore the  year 
and  a  half  ex* 
pired,  the  de- 
fendant took 
the  benefit  of 
the  Insolvent 
Debtors' Act* 
and  afterwards, 
and  within  the 
specified  time, 
tne  plaintifib 
gave  notice  of 
abandonment* 
and  sued  for 
bar  to  the  action* 
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1839. 


Bbown 
Plbetwood. 


March,  1837,  and  that  the  defendant  w&s  discharged 
under  the  Insolvent  Debtors*  Act  in  August,  1838,  and  in 
the  September  following  the  plaintiffs  gave  notice  of  their 
abandonment  of  the  contract.  A  verdict  was  found  in 
favour  of  the  plaintiffs  for  50/.,  and  leave  was  reserved  to  the 
defendant  to  move  to  enter  a  verdict  for  himself,  if  the 
Court  should  be  of  opinion  that  this  was  a  debt  proveable 
against  the  insolvent's  estate. 


Whatley  now  moved  accordingly. — This  was  a  debt 
which  was  capable  of  being  ascertained  and  proved  under 
the  insolvency,  and  the  discharge  is  a  bar  to  the  action. 
It  falls  within  the  terms  of  the  51st  sec.  of  the  7  Geo.  4, 
c.  57  (a),  which  enacts,  that  the  discharge  of  any  prisoner 
shall  extend  to  any  sums  of  money  payable  by  way  of 
annuity,  or  otherwise,  at  any  future  time,  by  virtue  of  any 
bond,  covenant,  or  other  securities,  of  any  nature  whatso- 
ever. It  is  not  the  less  a  contingent  debt  because  the 
event  may  never  happen ;  for,  though  the  debt,  may  never 
be  paid,  it  is  nevertheless  payable,  if  the  contingency  does 
happen,  and  tjierefore,  it  is,  strictly  and  properly  speaking, 
payable  on  a  contingency.  Ex  parte  Tindal  (6).  [Parkef 
B. — That  was  a  case  of  bankruptcy.     The  Insolvent  Act 


(a)  Which  enacts,  ''That  the 
discharge  of  any  such  prisoner  so 
adjudicated  as  aforesaid,  shall 
and  may  extend  to  any  sum  and 
sums  of  money  which  shall  be 
payable  by  way  of  annuity,  or 
otherwise,  at  any  future  Ume  or 
times,  by  virtue  of  any  bond,  co- 
venant, or  other  securities,  of  any 
nature  whatsoever;  and  that  every 
person  and  persons,  who  would 
be  a  creditor  or  creditors  of  such 
prisoner,  for  such  sum  or  sums  of 
money,  if  the  same  were  presently 
due,  shall  be  admissible  as  a  cre- 
ditor or  creditors  of  such  prisoner, 
for  the  value  of  such  sum  or  sums 


of  money,  so  payable  as  aforesaid, 
which  value  the  said  Court  shall, 
upon  application  at  any  time  made 
in  that  behalf,  ascertain,  regard 
being  had  to  the  original  price, 
&c. ;  and  such  creditor  shall  be 
entitled,  in  respect  of  such  value, 
to  the  benefit  of  all  the  provisions 
made  for  creditors  by  this  act, 
without  prejudice,  nevertheless, 
to  the  respective  securities  of  such 
creditor,  excepting  as  respects 
such  prisoner's  discharge  under 
this  act " 

(6)  Per  Tindal,  C.  J.,  in  ex  parte 
Tindal,  8  Bing.  1106;  1  Moo.  & 
Sc.  607. 
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does  not  contain  any  clause  similar  to  the  56th  section  of       1839. 

the  6  Geo.  4,  c.  16,  which  makes  express  provision  as  to       Bbown 

the  proof  of  contingent  debts.]     He  referred  to  Lawrence    ^     ^^ 

TMT  iL     /  \  Fleetwood. 

V*  Walker  {a). 

Lord  Abinoer,  C.  B. — That  case  is  against  you.  There 
it  was  decided,  that  if  a  claim  against  an  insolvent  at  the 
time  of  making  his  schedule,  depends  upon  a  contingency, 
it  is  not  barred  by  the  act.  This  is  a  species  of  contin- 
gency which  admits  of  no  calculation. 

Parke,  B. — I  am  of  the  same  opinion.  The  defendant 
was  released  from  those  debts  only  which  were  capable 
of  being  proved  before  his  discharge*  In  this  case  no 
calculation  could  have  been  made,  as  it  was  impossible  to 
say  whether  or  no  the  business  would  turn  out  profitable. 

Alderson,  B. — It  is  difficult  to  see  how  any  one  could 
calculate  the  value  of  this  debt,  and  if  so,  the  creditor 
could  not  have  proved  it.  In  Ex  parte  Tindal,  the  real 
question  was,  whether  the  parties  were  to  wait,  or  whether 
the  matter  was  capable  of  immediate  calculation  ? 

Rule  refused. 

(fl)  Ante,  Vol.  3,  p.  6l4. 


Hallett  r.  HalletT. 

ARCHBOLD,  on  the  part  of  the  defendant,  had  ob*"  AcarbUratot 
tained  a  rule  to  shew  cause  why  the  award  in  favour  of  h!!*gj°he  time 
the  plaintiff  should  not  be  set  aside>  on  the  ground  that  it  ^wa'Jd^i'^U^ 

was  made  after  the  arbitrator's  authority  had  expired,  to  the  defend- 
ant's attorney 

for  a  form  for 
that  purpose,  and  from  his  instructions  indorsed  on  the  order,  "  1  direct  that  a  rule  of  this 
Court  shall  be  applied  for  by  counsel's  hand,  at  the  instance  of  either  party,  to  enlarge  the 
time  for  making  my  award  until  the  24th  August  next."  No  rule  was  applied  for,  but  the 
reference  was  attended  by  both  parties  without  objection.  Held,  that  the  enlargement  was  suf* 
ficient,  or,  at  all  events,  there  was  evidence  of  a  parol  consent  to  the  award. 

VOL.  VIK  D    D  D»  P»  C» 
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1839.        The  cause  was  referred  by  a  Judge's  order  to  a  lay  arbi- 

^jJ][2J^^     trator,  and  there  was  a  power  to  enlarge  the  time  for 

„  V*  making  his  award.     The  arbitrator,  wishing  to  enlarge 

Hallbtt. 

the  time,  appUed  to  the  defendant's  attorney  for  a  form 

in  which  to  make  the  enlargement,  and  from  his  directions 

made  the  following  indorsement  on  the  order :    "  I  direct 

that  a  rule  of  this  Court  shall  be  applied  for  by  counsel's 

hand  at  the  instance  of  either  party,  to  enlarge  the  time 

for  making    my  award   until   the   24th    August    next." 

No  further  step  was  taken  to  enlarge  the  time,  and  the 

parties  subsequently  attended,  and   proceeded   with  the 

reference  without  making  any  objection. 

Barsiow  shewed  cause. — No  rule  of  Court  was  neces* 
sary  to  enable  the  arbitrator  to  enlarge  the  time ;  there- 
fore the  non*compIiance  with  his  direction  is  no  ground 
for  this  application.  The  Court  will  not  set  aside  the 
award  at  the  instance  of  the  party  who  gave  directions  for 
obtaining  the  rule,  and  who  subsequently  attended  the 
reference  with  a  full  knowledge  of  the  facts.  The  defend«> 
ant's  consent  to  the  enlargement  of  the  time  may  be  col- 
lected from  the  circumstances,  Halden  v.  Glasscock  (a). 
The  Court  then  called  upon 

Archbold,  in  support  of  the  rule. — The  arbitrator, 
whether  necessarily  or  not,  has  prescribed  a  certain  form 
of  enlargement  which  ought  to  have  been  pursued.  The 
obtaining  a  rule  of  Court,  at  any  time  before  the  award 
was  made,  would  have  rendered  it  valid.  The  defendant 
only  consents  to  the  enlargement  of  the  time,  provided  it 
be  done  by  rule  of  Court.  Halden  v.  Glasscock  is  in 
favour  of  the  defendant. 

Parke,  B. — ^I  am  of  opinion  that  the  rule  must  be  dis- 
charged.    It  is  not  necessary  to  determine  whether  this, 

(a)  8D.&  R.  151. 


V. 

Hallett. 
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under  other  circumstances,  would  be  a  valid  enlargement  1839. 
of  the  time,  though  I  am  inclined  to  think  it  would ;  for  hallett 
though  not  in  terms,  yet  in  substance,  the  arbitrator  states 
his  opinion  that  the  time  should  be  enlarged.  But  here, 
both  parties  afterwards  attend  the  reference  without  mak- 
ing any  objection,  and  that  is  good  evidence  of  a  parol 
consent  that  the  arbitrator  should  make  his  award.  I, 
therefore,  think  that  we  ought  not  to  set  it  aside. 

Alderson,  B. — I  am  of  the  same  opinion ;  and  I  am 
also  inclined  to  think  that  this  is  a  good  enlargement  of 
the  time.  The  arbitrator  in  substance  says,  **  I  enlarge 
the  time,  and  I  request  the  Court  to  concur.'*  The  con- 
currence of  the  Court  is  unnecessary ;  it  must,  therefore^ 
be  considered  as  an  enlargement  by  the  arbitrator. 

Rule  discharged. 


Shuoars  v.  Concannon. 

%/•  W.SMITH,  {on  the  Hth  April,)  had  obtained  a  When  an  ap. 
rule,  calling  on  the  plaintiff  to  shew  cause,  why  the  bail-  Mide^proce^- 
bond  in  this  case  should  not  be  delivered  up  to  be  can-  ;°g?  ^^F  irrega* 

■^  lanty,  is  prima 

celled.     The  defendant  was  arrested  on  the  28th  March,  facie  too  late, 
by  virtue  of  a  writ  of  capias,  issued  by  order  of  CoUman,  J.,  ^Dt  means  to 
under  1   &  2  Vict  c.   110,  s.  3.     The  writ  itself  was  f^^"^°i^^ar 
regular,  but  the  copy  served  on  the  defendant  stated  in  application 

1  11  1  !•••      having  been 

the  memorandum,  that  the  writ  was  to  be  executed  withm  made  atcham- 
four  calendar  months,  instead  of  one  calendar  month,  as  prop^  time ; 
required  by  the  above  act.  {^Xwfn^'^n 

reading  the 

W.  H,  Watsoriy  she^eA  cause,  and  objected,  that  the  judge,  or  upon 
application  was  too  late.     The  arrest  was  on  the  28th  the  foJl*''**  ""^ 
March,  and  it  did  not  appear  that  any  step  was  taken  by 
the  defendant  until  the  17th  April.     A  motion  of  this 

D   D  2 
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1839.        description  should  be  made  within  the  time  limited  for 
Shugars      putting  in  bail.     Brashour  v,  Russell  (a). 


V, 
COKCAMNOK. 


J.  W.  Smith,  contra. — A  similar  application  was  made 
at  Chambers,  but  the  learned  judge  directed  the  defend- 
ant to  apply  to  the  Court  within  the  first  four  days  of 
term.     That  has  been  done. 

Lord  Abinoer,  C.  B. — We  cannot  notice  that,  as  the 
rule  is  not  drawn  up  upon  reading  the  order  of  the  learned 
judge,  nor  does  it  appear  by  affidavit. 

cT.  W.  Smiths — The  Court  will  notice  the  summons  and 
order,  since  the  learned  judge  who  made  the  latter,  had, 
under  the  late  act,  concurrent  jurisdiction  with  a  Baron 
of  this  Court.  The  order  was  drawn  up  upon  hearing  the 
attorneys  on  both  sides,  so  that  the  plaintiff's  attorney 
must  be  cognizant  of  the  fact* 

Per  Curiam. — Prim&  facie,  this  application  is  too  late, 
and  the  Court  cannot  notice  what  passed  at  Chambers,  as 
it  does  not  appear  by  affidavit,  nor  is  the  rule  drawn  up 
upon  reading  the  order  of  the  learned  judge ;  nor  is  there 
any  notice  given  to  the  other  side,  who  might  reasonably 
suppose  that  the  defendant  did  not  mean  to  rely  upon 
that. 

Rule  discharged,  with  costs. 

(a)  Ante,  Vol.  6,  p.  185 ;  5  Scott,  268. 


EASTER   TERM,   2  VICT.  S93 


BoRTHWiCK  V.  Raven scROFT. 

fjrRA  Y  had  obtained  a  rule  to  shew  cause  why  the  writ     ^     ^      » 
of  distringas  issued  in  this  case,  and  subsequent  proceed-  AflRdavitB  m 
ing8>  should  not  to  be  set  aside  for  irregularity.     The  mo^on  for 
objection  was,  that  the  distringas  had  issued  after  the  four  distringas, 
months  limited  for  the  service  of  the  writ  had  expired.  "^"1^1^^^^' 
The  notice  subscribed  to  the  writ  of  distringas  was  thus  same  names  as 

,  ,  are  m  the  dis- 

entitled :  **  In  the  Court  of  Exchequer.     Between  John  tringas,  al- 

Borthwick,  plaintiff,  and  Henry  Ravenscroft,  defendant."    pi^^  are^ 

there  incor- 
rectly des- 

Humfrey  shewed  cause,  and  objected  that  the  affi-  cribed. 
davits  upon  which  the  rule  was  obtained  were  wrongly 
entitled.  The  title  of  them  was  "  Borthwick  r.  Henry 
William  Ravenscroft,  sued  as  Henry  Ravenscroft."  There 
being  no  cause  in  Court,  the  affidavits  should  have  been 
entitled  in  the  same  names  as  the  notice  subscribed  to  the 
distringas.  No  writ  has  issued  against  the  person  men- 
tioned in  the  affidavits  ;  therefore,  admitting  that  name  is 
incorrect,  the  same  should  be  used  until  after  appearance. 

Gray^  contra. — It  is  no  objection  that  the  plaintiff's 
Christian  name  is  omitted.  Then  with  respect  to  the 
defendant's  name,  the  insertion  of  the  right  name  in  the 
affidavits  is  for  the  plaintiff's  benefit,  as  it  will  save  him 
the  costs  of  the  amendment  hereafter. 

Per  Curiam. — It  is  clear  that  there  is  no  such  cause  as 
that  mentioned  in  the  affidavits.  That  would  have  been 
the  proper  way  to  enter  an  appearance,  but  until  then, 
the  title  of  the  cause  is  tliat  which  is  inserted  in  the  writ 
of  summons. 

Rule  discharged  (a). 

(«)  See  Finch  v.  Cockeii,  Ante,      Nathan  v.  Cohen,  vol.  3,  p.  370. 
vol.  2,  p.  383,  vol.  3,  p.  (578,  and 
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The  court  will 
not  grant  a 
writ  of  habeas 
corpus  to 
charge  in  exe- 
cution a  de- 
fendant in 
custody  under 
an  order  of  the 
I/nrdsofthe 
Admiralty. 


Jones  v,  Danvers. 

Jo  A  YLE  Y  moved  for  a  writ  of  habeas  corpus  to  bring 
up  the  defendant  to  be  charged  in  execution.  The  de- 
fendant was  in  custody  under  an  order  of  the  Lords  of  the 
Admiralty,  but  it  did  not  appear  whether  or  not  he  was 
about  to  be  tried  by  a  court  martial. 

Per  Curiam.— We  have  no  power  to  change  the  cus- 
tody. If  we  allowed  him  to  be  charged  in  execution  we 
should  be  making  the  naval  gaoler  responsible  in  the  event 
of  the  defendant's  escape. 


Rule  refused. 


Where  a  cause 
at  nisi  prius  is 
referred  to 
arbitration, 
care  should  be 
taken  to  give 
the  arbitrator 
the  power  of 
certifying  that 
it  was  a  fit 
cause  to  be 
tried  before  a 
judge  at  nisi 
prius,  otherwise 
the  attorney 
will  only  be 
entitled  to 
claim  from  his 
client  costs 
upon  the  lower 
spale. 


Hallen  r.  Smith. 

JBlGGS  ANDRE  WS  moved,  on  behalf  of  the  plaintirs 
attorney,  for  a  rule  nisi  for  the  Master  to  review  his 
taxation,  and  tax  the  costs  between  attorney  and  client 
upon  the  higher  scale.  The  cause  had  been  referred  to 
arbitration,  and  the  sum  awarded  being  under  20/.,  the 
costs  were  taxed  upon  the  lower  scale  (a).  The  arbitrator 
had  no  power  to  grant  a  certificate  that  it  was  a  fit  cause 
to  be  tried  before  a  judge  of  the  Superior  Courts,  and 
the  present  application  was  made  in  order  to  enable  the 
attorney  to  prove  against  the  estate  of  the  plaintiff,  who 
had  since  become  bankrupt. 

Parke,  B. — Under  the  circumstances,  I  think  the 
taxing  ofiicer  may  use  a  liberal  discretion  in  taxing  these 
costs.     The  "  directions  to  taxing  officers"  apply  in  terms 


(a)  See  the  cane,  Ante,  vol.  5,  p.  103. 


e. 

Smito. 
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to  costs  between  party  and  party  only,  though  no  doubt  1839. 
their  operation  must  equally  extend  to  those  between  haiIkn 
attorney  and  client  Where  a  case  at  nisi  prius  is  re- 
ferred to  arbitration,  care  should  be  taken  to  give  the 
arbitrator  the  same  power  of  certifying  as  the  judge  at 
nisi  prius  would  have  had.  I  believe  that  this  is  the  first 
instance  in  which  this  difficulty  has  occurred  with  respect 
to  an  award,  and  as  it  would  be  a  hardship  to  deprive 
the  attorney  of  his  fiur  costs,  if  they  can  be  allowed,  I 
think  the  Master  may  use  a  liberal  discretion. 

Alderson,  B. — In  case  of  a  reference,  the  attorney 
should  see  that  the  arbitrator  has  power  to  certify  for 
the  higher  scale  of  costs,  otherwise  the  attorney  conducts 
the  cause  at  the  risk  of  obtaining  the  smaller  scale  of 
costs  only.  As  this  is  the  first  instance  of  the  kind,  I 
think  the  Master  may  use  a  liberal  discretion. 

GuRNEY  and  Maule,  Barons,  concurred. 

No  cause  having  been  shewn,  the  rule   was 
made  absolute. 


.  Wallis  V,  Harrison. 

This  was  an  action  against  a  Railway  Company,  for  ^  i^^  f^^ 
injury  to  the  plaintiff's  reversionary  interest  in  certain  ^^^^^  ^j,^ 
kmd  in  the  occupation  of  his  tenant.     The  defendant  plaintiff  and  Aii 
pleaded  that  the  reversion  in  the  said  close  or  portion  of  plaintiff  under- 
land,  with  the  appurtenance,  did  not  at  the  said  time,  ihetem.^^/S! 
when,  &c.,  and  still  does  not  belong  to  the  plaintiff  modo  that  an  action 

T>  I       1         for  injury  to 

et  forma.     At  the  trial  before  Alderson,  B.,  at  the  last  tberavenionary 
assizes  at  Durham,  it  appeared  that  the  land  in  question  properly'^ 
had  been  demised  by  the  Dean  and  Chapter  of  Durham,  J~!»8^^^^^^^ 
to  the  plaintiff  and  his  wife,  for   twenty-one  years,  re- 
newable every  seven  years,  upon  payment  of  a  fine.     The 
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1839.        plaintiff  had  granted  a  lease  for  nine  years  to  the  tenant 
\^^g       in  possession.     It  was  objected  that  the  action  was  im- 
V*  properly  brought   by  the  plaintiff  alone,  and  that  the 

defendant  was  entitled  to  a  verdict  upon  the  issue.  The 
learned  judge  overruled  the  objection,  and  a  verdict  was 
found  for  the  plaintiff,  with  liberty  to  move  to  enter  a 
nonsuit. 

Alexander  now  moved  accordingly.  The  action  should 
have  been  brought  in  the  names  of  the  plaintiff  and  his 
wife.  In  1  Roper f  173^  it  is  said,  *'  To  chattels  real  of 
which  the  wife  is,  or  may  be,  possessed  during  marriage,  the 
law  gives  to  the  husband  a  qualified  title  only,  f.  e*  an 
interest  in  his  wife*s  right,  with  a  power  of  alienation 
during  the  coverture.  If,  therefore,  he  dispose  of  his 
wife's  terms  for  years  by  a  complete  act  in  his  lifetime,  his 
right  by  survivorship  will  be  defeated."  It  is  also  laid 
down  in  Co.  Litt,  46  6,  **  If  a  man  be  possessed  of  a  term 
of  forty  years  in  right  of  his  wife,  and  makes  a  lease  for 
twenty  years,  reserving  rent,  and  dies,  the  wife  shall  have 
the  residue  of  the  term ;  but  the  executors  of  the  husband 
shall  have  the  rent,  for  it  was  not  incident  to  the  reversion, 
for  that  the  wife  was  not  a  party  to  the  lease." 

Cur,  adv.  vult. 

On  a  subsequent  day.  Lord  Abinger,  C.  B.,  said — In 
this  case  the  plaintiff  declared  for  an  injury  to  his  re- 
versionary interest,  and  it  appeared  that  he  held  the 
premises  under  a  lease  to  himself  and  wife,  and  had 
underlet  them.  It  was  objected  that  the  wife  ought  to 
have  joined  in  the  action.  We  have  come  to  the  con- 
clusion that  there  is  no  ground  for  the  objection ;  and  we 
are  also  of  opinion,  that  if  the  objection  were  valid  it 
should  have  been  taken  by  plea  in  abatement. 

Rule  refused. 
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1839. 

Cook  v.  Hunt. 

mE ACOCK  shewed  cause  against  a  rule,  obtained  by  Where,  in  an 
Gunnings  for  the  Master  to  review  his  taxation.  The  li^ui^ted'*"* 
writ  was   indorsed  for   unliquidated   damasres,  and   the  ^»JQ*««»«n 

^  o     »    ^  order wasmade 

declaration  in  substance  stated,  that  in  consideration  that  for  staying  pro< 
the  plaintiff,  at  the  request  of  the  defendant,  would  sell  payment  ofa 
and  deliver  to  him  certain  quantities  of  cider  and  perry  ^^^^\^^' 
in  hogsheads  and  casks  of  the  plaintifl^  the  defendant  *^\   ^^^ 
undertook  to  return  the  hogsheads  and  casks  at  the  ex-  tiff  was  only 
piration  of  a  reasonable  time  to  be  allowed  for  emptying  costs  upon  the 
the  same.     It  then  averred  the  sale  and  delivery  to  the  ^*^*'  '^^^ 
defendant  of  hogsheads  and  casks  of  cider  and  perry, 
and  alleged,  as  a  breach,  a  refusal  to  return  them.     The 
defendant  pleaded  the  general  issue.     A  summons  was 
taken  out  to  try  the  cause  before  the  sheriff,  but  was 
successfully  opposed,  upon  the  ground  that  the  action 
was  brought  for  unliquidated  damages.      Subsequently 
a  summons  was  taken  out,  and  an  order  was  thereupon 
made  by  a  learned  judge  to  stay  proceedings  upon  pay- 
ment of  11/.  5^.,  and  cosis  to  be  taxed  by  the  Master. 
On  taxation,  the  Master  considered  the  plaintiff  entitled 
to  costs  upon  the  higher  scale,  since,  if  the  cause  had 
gone  to  trial,  he  thought  the  judge  would  have  certified 
that  it  was  a  fit  cause  to  be  tried  before  him. 

Per  Curiam. — The  terms  upon  which  the  proceedings 
were  stayed  appear  upon  the  summons,  and  according  to 
those  terms  the  plaintiff  is  only  entitled  to  costs  upon  the 
lower  scale.  If  the  learned  judge  wished  to  give  him 
costs  upon  the  higher  scale,  the  order  should  have  been 
worded  accordingly. 

Rule  absolute. 
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Browning  and  Others  v.  Paris  and  Another,  Executors 

of  Wm.  Reid,  deceased. 

The  62  Geo.  3,  AsSUMPSIT  for  work  and  labour,  goods  sold,  and 
(which  gives      money  due  on  an  account  stated. 

remedyaniiigt  ^'^^ *  That  the  said  several  supposed  causes  of  action, 
2^^.  ^  in  the  said  declaration  mentioned,  did  not,  nor  did  any 
soWentB,  dig-  or  either  of  them,  accrue  at  any  time  within  six  years 
that  act)  does    next  before  the   commencement    of  this  suit,  modo  et 

o^-SSTf**  forma. 

^Statute  of        Replication :  That  they,  the  plaintiffs,  ought  not,  by 

reason  of  anything  by  the  defendants  in  their  said  plea 
alleged,  to  be  barred  from  recovering  their  damages  by 
them  sustained  on  account  of  the  non-performance  of  the 
said  several  promises  in  the  said  declaration  mentioned, 
to  be  adjudged  to  them  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  therein- 
after mentioned,  to  have  been  in  force  at  the  time  of  the 
said  William  Reid,  in  his  lifetime,  was  adjudged  to  be 
entitled  to  the  benefit  of  such  act  as  hereinafter  men- 
tioned. Because  they  say  that  the  said  William  Reid, 
after  the  making  of  the  said  several  promises  in  the  said 
declaration  mentioned,  was  actually  a  prisoner  in  the  cus- 
tody of  the  Marshal  of  the  Marshalsea,  of  his  late  Majesty 
King  George  the  Third,  in  the  King's  Bench  Prison,  in 
the  county  of  Surrey,  at  the  suit  of  the  plaintiffs  and 
others,  his  creditors,  on  the  5th  of  June,  a.d.  1812,  men- 
tioned in  a  certain  act,  made  at  the  Parliament  of  his  said 
late  Majesty,  holden  at  Westminster,  in  the  county  of 
Middlesex,  in  the  fifty-second  year  of  his  reign,  intituled, 
*'An  act  for  the  relief  of  certain  Insolvent  Debtors  in 
England;"  and  that  afterwards,  to  wit,  at  the  General 
Quarter  Sessions  of  the  Peace  of  bis  said  late  Majesty 
King  George  the  Third,  holden  at  the  Sessions  House, 
Horsemonger  Lane,  in  the  parish  of  Saint  Mary  Newing- 
toi||  in  the  said  county  of  Surrey,  the  said  William  Reid 
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applied  to  be  discharged  and  exonerated  under  the  said 
act.     And  his  said  late  Majesty's  justices  of  the  peace,  at 
that  sessions  assembled,  did,  at  such  session,  adjudge  the 
said  William  Reid  to  be  entitled  to  the  benefit  of  the  said 
act ;  and  did,  order  the  said  Marshal  of  the  Marshalsea 
of  his  said  late  Majesty,  to  set  at  liberty  the  said  William 
Reid.     That  afterwards,  and  after  the  death  of  the  said 
William  Reid,  and  within  six  years  next,  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  1st  November,  a.d. 
1838,  divers  goods  and  chattels  of  great  value,  to  wit,  of 
the  value  of  the  damages  sustained  by  them,  the  plain- 
tiffs, by  reason  of  the  non-performance  of  the  promises  in 
the  said  declaration  mentioned,  (the  said  goods  and  chat- 
tels not  being,  or  having  been  any  part  of  the  necessary 
apparel,   bedding,  or  tools   of  the  said  William  Reid, 
deceased,  but  which  said  goods  and  chattels  were,  and 
are,  part  of  the  future  estate  and  effects  of  the  said  William 
Reid,  in  the  true  intent  and  meaning  of  the  statute  afore- 
said,) came  to  the  hands  of  the  defendants,  as  executors 
as  aforesaid,  to  be  administered,  and  which  said  goods 
and  chattels  were,  and  are,  the  first  and  only  part  of  the 
future  estate  of  the  said  William  Reid,  which  ever  came 
to  the  hands  of  the  defendants  as  executors  as  aforesaid, 
to  be  administered  within  the  meaning  of  the  aforesaid 
statute ;  and  this  the  plaintiffs  are  ready  to  verify,  &€• 
Wherefore  they  pray  judgment,  and  the  damages  by  them 
sustained  by  reason  of  the  non-performance  of  the  said  several 
promises  in  the  said  declaration  mentioned,  to  be  adjudged 
to  them,  to  be  levied  of  the  said  goods  and  chattels  of 
the  said  William  Reid,  in  the  hands  of  the  defendants,  as 
executors  as.  aforesaid,  to  be  administered  according  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  in  force    at  the  time  of  the  discharge  of  the  said 
William  Reid  as  aforesaid. 

Special  demurrer,  assigning  for  cause  that,  although 
the  said  replication  confesses  the  matters  alleged  in  the 
said  plea  of  the  defendants,  yet  it  does  not  in  any  m^ner 
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Bbownino 

•ad 

Others 

Pamss 

•ad 

Anotlier. 


avoid  the  same ;  and  also,  that  it  is  not  alleged  in,  or  by 
the  said  replication,  that  the  said  William  Reid  in  his 
lifetime,  and  after  he  was  so  adjudged  to  be  entitled  to 
the  benefit  of  the  said  act,  and  after  the  said  Marshal 
was  so  ordered  to  set  the  said  William  Reid  at  liberty, 
as  in  the  said  replication  mentioned,  had  not  any  ftiture 
estate  or  effects,  (other  than  and  except  the  necessary 
apparel  and  bedding  of  the  said  William  Reid  and  his 
family,  and  the  necessary  tools  for  his  trade  and  occupa- 
tion,) and  out  of  which  the  plaintiffs  would  be  entitled  to 
recover,  or  have  execution,  by  virtue  of  the  said  act,  and 
also  that  the  said  statute  of  52  Geo.  3,  in  the  said  replica^ 
tion  mentioned,  did  not  save  the  causes  of  action  in  the 
declaration  mentioned  from  the  effect  of  the  Statute  of 
Limitations ;  and  also  that  the  said  replication  prays  an 
improper  judgment,  and  is  in  other  respects  insufficient. 


Martin,  in  support  of  the  demurrer. — The  replication 
is  bad  in  substance.  The  52  Greo.  3,  c.  165,  which  was 
in  force  at  the  time  the  insolvent  was  discharged,  does  not 
prevent  the  operation  of  the  Statute  of  Limitations.  By 
the  54th  sec.  it  is  enacted,  "  That  nothing  therein  con- 
tained shall  be  deemed  to  be  taken  to  discharge  the  future 
estate  or  effects,  real  or  personal,  of  any  person  or  persons, 
discharged  under  the  act,  and  that  all  and  every  person 
or  persons  entitled  to  receive,  or  be  paid  any  such  debt» 
damages,  costs,  sum  or  sums  of  money,  shall  have  all  such 
and  the  like  remedies  in  law  and  equity,  against  such 
future  estate  and  effects,  other  than  and  except  the  neces- 
sary apparel  and  bedding  of  such  person  or  persons  and 
their  family,  and  the  necessary  tools  for  his,  her,  or  their 
trade  and  occupation,  not  exceeding  the  value  of  40/., 
but  not  against  the  person  of  the  party  for  payment  thereof, 
as  he,  she,  or  they  might  have  had,  if  that  act  had  not 
been  made."  This  section  then  reserves  to  the  creditor 
the  right  of  payment  out  of  the  future  assets,  but  it  does  not 
prevent  the  debt  from  being  barred  by  lapse  of  time.  This 
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It  eTident,  from  the  provisions  in  the  7  Geo.  4^  c.  57^  which 
has  been  framed  to  remedy  the  previous  defective  state  of 
the  law.  The  57th  sec.  requires,  that  before  adjudication, 
every  prisoner  shall  execute  a  warrant  of  attorney,  autho- 
rizing the  entering  up  of  a  judgment  in  one  of  the  superior 
courts  at  Westminster,  in  the  name  of  the  assignee,  for 
the  amount  of  the  debts  stated  in  the  schedule,  **  and  if 
at  any  time  it  shall  appear  to  the  satisfaction  of  the  Court 
that  such  prisoner  is  of  ability  to  pay  such  debts,  or  any 
part  thereof,  or  that  he  or  she  is^dead,  leaving  assets  for 
that  purpose,  the  said  Court  may  permit  execution  to  be 
taken  out  upon  such  judgment  for  such  sum  of  money,  as, 
under  the  circumstances  of  the  case,  the  said  Court  shall 
order ;  such  sum  to  be  distributed  rateably  amongst  the 
creditors  of  such  prisoner,  according  to  the  mode  herein- 
before directed,  in  case  of  a  dividend  made  after  ad- 
judication ;  and  such  further  proceedings  shall  and  may 
be  had  upon  such  judgment  as  may  seem  fit  to  the  dis- 
cretion  of  the  said  Court  from  time  to  time,  until  the 
whole  of  the  debts  due  to  the  several  persons  against 
whom  such  discharge  shall  have  been  obtained  shall  be 
fully  paid  and  satisfied,  together  with  such  costs  as  the 
said  Court  shall  think  fit  to  award ;  and  no  scire  facias 
shall  be  necessary  to  revive  such  judgment  on  account  of 
any  lapse  of  time,  but  execution  shall  at  all  times  issue 
thereon  by  virtue  of  the  order  of  the  said  Court."  Barton 
V.  Taitersall  (a),  is  not  an  authority  in  favour  of  the 
plaintiff.  There  a  person  who  had  taken  the  benefit  of 
the  Insolvent  Debtors'  Act,  first  in  1814,  and  a  second 
time  in  1820,  died  in  1826,  leaving  assets  more  than 
sufficient  for  the  payment  of  all  the  debts  which  he  had 
contracted  subsequently  to  his  second  insolvency,  and  it 
was  held,  that  a  Court  of  Equity  had  jurisdiction  to 
administer  the  fund,  and  that  the  right  of  the  creditors 
to  relief  was  not  affected  by  the  Statute  of  Limitations* 


1S39. 


BaowNiHa 

and 

Othert 

V, 

Pabis 

and 

Another, 


(a)  1  R.  &  M.  237. 
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BmowMQfo 

and 

Othera 

«. 

Paru 

taoA 

AnoCber. 


But  that  case  was  decided  upon  the  principle  which  pre- 
Tails  in  a  Court  of  Equity,  that  where  there  is  a  trust 
fond,  the  Statute  of  Limitations  will  not  take  effect.  The 
replication  is  also  bad,  on  the  ground  that  it  does  not 
allege  thatReid,  in  his  lifetime,  and  after  he  was  adjudged 
entitled  to  the  benefit  of  the  act,  had  not  any  estate  or 
effects  out  of  which  the  plaintiffs  would  be  entitled  to 
recoTer* 


Jervis,  in  support  o{  the  replication.  The  Statute  of 
Limitations  did  not  run  against  the  plaintiff.  The  5SGreo.3, 
c.  163,  protects  the  person  of  the  debtor,  but  his  future 
property,  at  whatever  period  it  is  acquired,  continues 
liable  to  answer  the  demands  of  his  creditors.  The 
replication  shews  that  property  came  to  the  hands  of  the 
executors,  and  the  plaintiffs  would  have  a  reasonable  time 
after  their  knowledge  of  that  to  bring  their  action. 

Per  Curiam.— The  replication  is  clearly  bad:  even 
supposing  that  under  the  circumstances^  a  new  promise 
arose,  it  would  be  a  promise  by  the  executors,  whereas 
the  plaintiff  has  declared  on  a  promise  by  the  testator. 

Judgment  for  the  Defendants. 


GisBtJRNE  V.  Hart. 
A  cttiie  con-     JDeBT.    The  declaration  stated,  that  on  the  25th  March 

taming  a  count 

on  a  promissory  1838,  a  certain  cause  was  pending  in  the  Court  of  Common 
an  account  Pleas  at  Lancaster,  wherein  the  plaintiff  and  defendant 
StTtL"^    ^^'«  respectively  ako  plaintiff  and  defendant,  and  there- 

arbitrator,  who 

found  that  the 

plaintiff  had  good  cause  of  action  for,  and  was  legally  entitled  to  recover  from  the  defendant,  the 

amount  of  the  promissory  note  mentioned  in  the  pleadings.    Held,  that  the  award  was  bad,  as 

there  was  no  adjudication  upon  the  otiier  issue. 

To  debt  on  an  award,  the  defendant  pleaded  that  the  arbitrator  did  not  publish  his  award  in 
iirritingy  of  and  concerning  the  premises.  Held,  that  the  production  of  the  rule  of  Court,  and 
award,  was  sufficient  prim&  facie  evidence  in  support  of  the  issue,  and  that  it  was  not  necessary 
in  the  iiiflt  instance  to  produce  the  records 
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upoDi  to  wity  on  the  same  day  and  year  aforesaid,  by  rule        1839. 
or  order  of  the  said  Court,  it  was  ordered  that  the  said     gibbuw« 
cause  be  referred  to  the  award  of  T.  S.  T.  G.  (a  barrister)i  •• 

so  that  he  made  and  published  his  award  in  writing,  and 
ready  to  be  delivered,  &c.  on  or  before  the  1st  day  of  June 
then  next  ensuing,  the  costs  of  the  suit  to  abide  the  event 
of  the  award,  and  the  costs  of  the  reference  to  be  in  the 
discretion  of  the  arbitrator.  The  declaration  then  statedi 
that  afterwards,  and  before  the  said  first  day  of  June,  1838, 
to  wit,  on  the  30th  May,  1838,  the  said  T.  S.  T.  O.  duly 
made  and  published  his  award  in  writing  of  and  concerning 
the  said  premises  so  referred  to  him,  and  did  thereby 
award,  &c.  that  the  plaintiff  had  good  cause  of  action  for, 
and  was  legally  entitled  to  have,  claim,  and  receive  from 
the  defendant  the  sum  ofSSL  11«.  9cf.,  being  the  amount 
of  the  promissory  note  mentioned  in  the  pleadings  in  the 
said  cause ;  and  also  that  the  defendant  should,  on  or  before 
the  1st  of  August  then  next,  pay  to  the  plaintiff,  the  said 
sum  of  221.  lis.  9cf.,  together  with  the  costs  of  the  said 
action,  and  also  the  costs  of  the  said  reference  and  of  his 
award ;  such  costs  in  the  meantime  to  be  taxed  by  the 
proper  officer  of  the  said  Court  of  Common  Pleas  at 
Lancaster.  The  declaration  then  averred  that  the  costs 
had  been  duly  taxed,  and  amounted  to  821.  1«.,  whereof 
the  defendant  had  notice,  and  concluded  by  alleging  as  a 
breach,  that  the  defendant  had  refused  to  pay  the  said 
sums,  &c.  Plea ;  first,  that  the  said  T.  S.  T«  G.  did  not 
duly  make  and  publish  his  award  in  writing  of  and  con- 
cerning the  said  premises  referred  to  him  therein,  in  manner 
and  form,  &c.  The  second  plea  set  out  the  pleadings  in 
the  action  which  had  then  been  referred,  by  which  it 
appeared,  that  in  that  case  the  plaintiff  had  declared  in 
assumpsit,  as  payee  against  the  defendant  as  the  maker  of 
a  promissory  note  for  22L  lis.  9cf.,  dated  the  17th  October, 
1837,  payable  two  months  after  date;  and  also  for  30/. 
on  an  account  stated;    whereupon  the  defendant  had 
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1839.  pleaded  to  the  first  count,  that  the  promissory  note  had 
been  obtained  from  him  by  firaud  and  covin,  and  to  the 
account  stated^  non-assumpsit,  &c.  The  plea  then  oon- 
cluded  by  setting  out  the  award  verbatim.  The  plaintiff, 
in  his  replication,  joined  issue  on  the  first  plea ;  and  to  the 
second  replied,  that  the  cause  of  action  of  him  the 
plaintiff,  against  the  defendant  in  said  count  on  the 
account  stated  in  the  second  plea  set  forth,  was  upon  an 
account  stated  between  them  in  respect  of  the  same 
identical  sum  of  S2L  11«.  9d.  mentioned  in  the  said 
promissory  note,  and  the  said  count  thereon  in  the  said 
second  plea  set  forth ;  to  which  replication  to  this  second 
plea  the  defendant  demurred  specially. 

At  the  trial  of  the  issue  joined  on  the  first  plea  the 
plaintiff  gave  in  evidence  the  rule  of  Court  and  the  awards 
It  was  objected  that  this  evidence  was  insufficient,  and 
that  an  attested  copy  of  the  record  ought  to  have  been 
produced.  A  verdict  was  found  for  the  plaintiff,  and  leave 
was  reserved  for  the  defendant  to  move  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that  the  evidence  was 
insufficient  A  rule  nisi  was  obtained  accordingly,  which, 
by  consent,  came  on  for  argument  at  the  same  time  as  the 
demurrer. 

Cressfoellf  in  support  of  the  demurrer.  The  award  is 
bad.  Two  causes  of  action  are  referred,  one  on  a 
promissory  note,  and  the  other  on  an  account  stated ;  the 
arbitrator  finds  that  a  certain  sum  is  due  on  the  former, 
but  makes  no  award  respecting  the  latter,  nor  does  he 
state  it  to  be  the  same  cause  of  action.  Since  the  new 
practice  with  respect  to  costs  it  is  indispensable  that  there 
should  be  a  distinct  finding  on  each  issue.  [Lord  Abinger, 
C.  B.,  referred  to  Ducktoorth  v.  Harrison]  (a). 

Martin  contra.    There  is  a  sufficient  adjudication  upon 

(a)  Ante,  p.  71 ;  4  M.  &  W.  432* 


} 
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hoA  counts.  The  new  rules^  which  prohibit  the  insertion  18S9. 
of  two  counts  for  the  same  subject  matter,  allow  a  count  q^^^I^^ 
on  an  account  stated  to  be  joined  with  one  on  a  bill  or  „  ** 
Bote.  Both  counts  bemg  for  the  same  cause  of  action,  it 
was  not  necessary  that  there  should  be  a  distinct  finding 
on  each.  If  the  plaintiff  had  declared  on  the  account 
stated  alone,  he  might  have  given  the  promissory  note 
in  evidence  in  support  of  it.  Besides,  it  is  averred  in 
Uie  replication,  and  not  traversed,  that  the  two  counts 
were  for  the  same  identical  sum.  Dicas  v.  Jay  (a)  is  an 
authority  in  point :  there  a  declaration,  containing  eleven 
special  counts  for  negligence,  was  referred,  and  the  arbi- 
trator having  found  that  the  plaintiff  had  good  cause  of 
action  for  S3/.  li«.  1(M.,  for  which  sum,  he  directed  a 
verdict  to  be  entered,  it  was  held  sufficient.  It  is  only 
required  that  the  Court  should  be  able  to  collect  from  the 
whole  award  that  the  arbitrator  has  taken  into  consideration 
every  part  of  the  record.     Rennie  v.  Mills  (6). 

Parks,  B.— If  it  had  been  shewn  that  the  promissory 
note  was  produced  before  the  arbitrator  as  evidence  on  the 
account  stated,  the  award  might,  perhaps,  have  amounted 
to  a  finding  in  favour  of  the  plaintiff  on  both  issues, 
although  I  should  very  much  doubt  its  sufficiency  even 
then.  But  as  it  is,  the  award  is  clearly  bad,  as  it  does  not 
dispose  of  all  the  issues  which  were  referred  for  the  decision 
of  the  arbitrator. 

On  the  argument  for  a  nonsuit, 

Martin  shewed  cause.  The  issue  raised  is,  did  the 
arbitrator  make  and  publish  his  award  in  writing  of  and 
concerning  the  premises?  The  word  premises  must  be 
understood  to  mean  the  original  cause  generally,  and  as 
there  is  nothing  in  the  declaration  iu  this  action  to  shew  of 

(a)  5  Bing.  281.  (6)  Ante,  p.  295. 

VOL.  VII.  £   £  D.  P.  C* 
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1839.  how  many  issues  it  consisted,  the  production  of  an  award 
made  within  the  time  limited  is  prim&  facie  erideiioe  in 
support  of  the  issue.  [Parie,  B. — The  case  of  Fisher  t. 
Pimbley{a)  seems  an  authority  to  the  contrary].  In  that 
case  the  defendant,  by  setting  out  the  whole  award  in  the 
rejoinder,  shewed  that  it  was  not  conformable  to  the 
submission.  Until  the  contrary  b  shewn  it  will  be 
presumed  that  the  arbitrator  has  pursued  the  authori^ 
given  to  him, 

CresnoeU,  contra*  The  onus  lay  on  the  plaintiff  to  shew 
that  the  arbitrator  made  his  award  of  and  concerning  the 
premises.  Here  there  was  nothing  to  shew  the  nature  of 
the  issues  which  were  referred,  and  from  anything  which 
appeared  the  award  might  not  have  been  concerning  the 
premises. 

Lord  Abingbb,  C.  B. — The  rule  must  be  discharged,  as 
we  think  the  evidence  adduced  is  prima  facie  suflElcient. 
We  are  not  to  intend  facts  for  the  purpose  of  vitiating  an 
award;  if  any  presumption  is  to  be  made  it  ought  rather 
to  be  in  its  favour.  The  award  may,  however,  be  shewn  to 
be  bad  by  evidence  tendered  on  the  part  of  those  impeaching 
it,  in  the  same  manner  as  it  would  be  competent  for  them 
90  to  do  on  applying  to  set  it  aside. 

Pabi^e,  B. — I  am  not  altogether  fi«e  from  doubt,  but 
shall  not,  however,  differ  from  the  rest  of  the  Court.  My 
doubt  arises  on  this  question,  whether  the  inference  I 
draw  from  the  case  of  Fisher  v.  Pimbley,  is  a  correct 
one  or  not  ?  That  was  an  action  of  debt  on  bond  con- 
ditioned for  the  performance  of  an  award,  to  which  the 
defendant  pleaded  that  the  arbitrators  did  not  make  any 
such  award.  The  plaintiff,  in  his  repUcation,  asserted  that 
they  did  make  such  an  award,  and  proceeded  to  set  out  a 

(a)  11  East,  188, 
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portion  of  it;  and  the  defendant,  in  his  rejoinder,  having 
set  out  the  rest  of  the  award,  which  shewed  it  to  be  bad, 
and  then  demurred  to  the  whole,  it  was  held  to  be  no 
departure  from  the  plea,  as  the  issue  in  substance  was  the 
existence  of  an  award  in  fact.  I  have  some  doubt  whether 
that  principle  will  apply  to  the  present  case,  where  there 
is  an  award  expressly  set  forth  in  the  declaration.  If  1  am 
right  in  this  impression,  of  course  the  defendant  ought  to 
have  a  verdict ;  but,  supposing  that  opinion  to  be  erroneous, 
there  is  here  sufficient  prim^  facie  evidence  to  shew  that 
this  was  such  an  award  as  that  declared  on.  It  is  like 
those  cases  where  all  matters  in  difference  are  referred,  and 
an  award  is  only  made  on  one  matter ;  still,  it  is  good  on 
the  principle  laid  down  in  Com*  Dig.  Arbitrament,  (E  10), 
and  Ingram  v.  Milnes  (a),  viz.  that  the  existence  of  other 
matters  in  difference  will  not  be  assumed  in  order  to  render 
the  award  void.  I  think,  therefore,  upon  the  whole,  that 
as  an  award  has  been  made  concerning  the  premises  in 
dispute,  the  plaintiff  has  established  a  prima  facie  case. 

Alderson,  B.— I  am  of  the  same  opinion.  The  case  in 
1 1  East  is  strongly  confirmatory  of  the  view  taken  by  my 
brother  Parke.  In  that  case,  when  the  whole  award  was 
set  out  in  the  rejoinder,  it  appeared  not  conformable  to 
the  submission,  and  consequently,  so  far  was  no  award  at 
all,  or  at  least  none  such  as  the  law  would  recognize ;  and 
on  its  being  suggested  in  argument  in  that  case  that  the 
defendant  ought  to  have  taken  issue  on  the  award,  as 
stated  in  the  replication,  Mr.  J.  Bayley  said,  ''  he  did  not 
agree  with  the  argument,  for  there  was  such  an  award  as 
that  stated  in  the  replication,  but  still  not  an  award  made 
conformable  to  the  submission,  and  which  would  have 
appeared  to  be  the  case  if  the  whole  award  had  been  truly 
set  out  in  the  replication."  If,  therefore,  the  defendant 
had  gone  to  trial  on  a  traverse  of  the  replication,  it  would 

(a)  8  East,  445. 
E   £   2 
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1839.  ^  have  appeared  in  evidence  that  there  was  an  award,  and 
though  not  conformable  to  the  submission,  the  plaintiff 
must  have  had  a  verdict.  The  rejoinder  in  that  case  was 
no  more  than  saying  that  there  was  no  award  conformable 
to  the  submission,  which  is  the  same  as  no  award  at  alL 
Here  the  party  has  taken  issue  on  the  fact  of  the  award, 
satisfactory  proof  of  the  existence  of  which  has,  I  think, 
been  given. 

Maule,  B. — In  this  case,  in  order  to  prove  the  issue  of 
the  existence  of  an  award,  the  plaintiff,  on  whom  the  onus 
of  proving  it  lay,  tendered  in  evidence  the  rale  of  Court, 
together  with  an  award,  professing  to  be  made  of  and 
concerning  the  cause  referred  by  a  rule  of  court  made  at 
such  a  time.  Can  there  exist  a  doubt  that  this  amounts  to 
a  prima  facie  case  to  shew  that  the  cause  was  referred, 
and  an  award  made  in  consequence  ?  I  entertain  none, 
and,  therefore,  concur  in  thinking  this  rule  ought  to  be 
discharged. 

Rule  discharged. 
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Crowther  and  Another  r.  Duke  and  Others.  1839, 

Cjt  URNE  Y  moved  for  judgment  as  in  case  of  a  nonsuit.  The  Court  will 
There  were  three  defendants^  and  the  present  motion  was  J|^f  ^f*"*  * 
made  on  behalf  of  one  them  only.     Issue  had  been  joined  judgment  as  in 
agamst  the  applicant  m  time  to  entitle  him  to  come  to  the  suit  in  re- 
Court,  but  it  had  only  been  joined  against  the  other  de-  onTyTfwyenl 
fendants  in  the  last  term.  defendants. 


TiNDALy  C.  J. — This  is  like  the  old  case  of  taking  down 
the  cause  to  trial  by  proviso,  which  could  not  be  done 
unless  all  the  parties  were  in  the  same  situation.  I  do 
not  think  we  can  grant  the  rule. 

Rule  refused. 


issue  not  being 
joined  ai 
e  others. 


duly  joined  as 
toth< 


Beckham  v.  Knight  and  Drake. 
Jtj.   V.   WILLIAMS  shewed  cause  against  a  rule  ob-  Where  judg- 

ment  had  been 

tained  by  Stammers^  calling  on  the  defendant  Drake  to  given  for  the 
shew  cause  why  the  trial  of  the  issues  in  fact,  joined  in  ^  argument 
this  cause,  should  not  be  stayed  until  after  the  decision  of  andSiT^aamiff 
the  Court  of  Exchequer  Chamber  upon  the  writ  of  error  brought  a  writ 

of  error,  the 
Court  ordered 
issues  in  fact,  which  were  upon  the  record,  to  be  struck  out,  with  liberty  to  replace  them,  in 
order  that  the  judgment  of  the  Court  of  Error  might  be  obtained  before  they  were  tried,  by 
consent  of  the  defendant. 
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brought  by  the  plaintiff?  or  why  the  plidntiff  should  not 
be  at  liberty  to  enter  upon  the  record,  transcribed  for  the 
said  Court  of  Error,  a  stay  of  proceedings  upon  the  issues 
concluding  to  the  countryi  until  judgment  should  be 
given  by  the  said  Court?  and  also,  why  proceedings  upon 
those  issues  should  not  be  stayed  ?  It  was  an  action  in 
which  the  plaintiff  declared  specially  on  an  agreement,  on 
account  of  certain  services  performed :  The  declaration 
also  contained  the  common  counts  for  money  paid,  and  on 
an  account  stated. 

The  defendant  Drake  pleaded,  denying  his  liability  un- 
der the  agreement  alleged  in  the  first  count,  as  a  dormant 
partner;  and  also  non  assumpsit,  and  payment.  The 
plaintiff  replied,  demurring  to  the  first  plea,  and  taking 
issue  on  those  subsequently  pleaded. 

The  defendant.  Knight,  pleaded  to  the  first  count,  first, 
non  assumpsit ;  secondly,  a  denial  of  the  breach ;  thirdly, 
license  from  the  plaintiff  to  commit  the  breach;  and 
fourthly,  that  the  agreement  was  rescinded  before  the 
breach.  To  these  pleas,  the  plaintiff  replied,  and  issue 
was  joined  to  the  country. 

The  demurrer  to  the  defendant  Drake's  first  plea,  was 
argued  in  Hilary  Term,  1838,  and  judgment  was  given 
for  the  defendant;  upon  which  the  plaintiffbroughta  writ 
of  error  to  carry  the  record  into  the  Exchequer  Chamber. 

It  was  now,  however,  submitted,  that  as  there  were 
issues  in  fact  upon  the  record,  which  were  untried,  the 
rule  must  be  discharged,  for  there  could  be  no  writ  of 
error  until  there  had  been  judgment  upon  the  whole 
record.  This  doctrine  was  laid  down  distinctly  in  2  Wnu. 
Sound,  p.  lOiy*  and  101  r.  The  operation  of  the  writ  of 
error  was  to  remove  the  record  into  the  superior  court  for 
ever ;  and  although,  by  the  operation  of  Lord  Abingers 
Act,  (11  G.  4,  &  1  W.  4,  c.  70,  s.  8,)  this  was  not  done 
in  fact,  but  only  a  transcript  of  the  record  was  annexed  to 
the  writ,  the  principle  was  the  same,  and  must  be  adhered 
to.     He  cited  Fiizherbert*s  Nat.  Brev.  and  contended, 
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that  the  Court  bad  not  the  power  to  grant  this  rule»  for        1889. 
the  form  of  the  writ  of  error  coiild  not  be  altered  to  suit 
the  merits  of  any  particular  case,  but  must  be  adopted 
in  its  terms,  which  were  absolute. 

TfNDALy  C*  J. — Meica^t^B  case  (a)  is  very  strong  upon 
this  point. 

Wilde,  Serjt.  and  StammerSf  in  support  of  the  rule^ 
contended  that  it  was  for  the  Court  in  their  discretion  to 
grant  this  application,  and  as,  in  this  instance,  it  would  be 
materially  for  the  convenience  of  all  parties,  and  would 
save  great  expense,  they  would  not  hesitate  to  adopt  the 
course  which  the  plaintiff  proposed  should  be  pursued^ 
The  effect  of  the  decision  of  the  Court  of  Error  might  be 
as  to  the  whole  action,  and,  therefore,  the  going  down  to 
trial  on  the  issues  in  fact  before  judgment  had  been  ob* 
tained,  might  prove  a  useless  and  unnecessary  expense. 
The  plaintiff  was  willing  to  submit  to  any  terms  which  the 
Court  might  impose. 

E.  V.  WilliamM  had  no  objection  to  consent  to  the  rule 
being  made  absolute,  upon  terms  advantageous  to  the 
defendants. 

Tin  DAL,  C.  J. — The  proper  course  then  will  be  to  strike 
out  the  issues  in  fact  permanently,  or  with  power  to  re*- 
store  them  hereafter. 

E.  V.  Williams  suggested  that  the  consent  of  the  de« 
fendant  Knight  was  necessary ;  he  appeared  by  a  separate 
attorney,  and  was  no  party  to  the  present  opposition  to 
this  rule. 

The  Court  then  ordered  a  rule  to  be  served  upon  the 
defendant  Knight,  calling  upon  him  to  shew  cause  why 

(a)  11  Rep.  39  t&b. 
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the  issues  in  fact  upon  the  pleas  pleaded  by  him  as  to  the 
first  county  should  not  be  struck  out,  with  liberty  to  re- 
place them,  and  to  try  them  after  judgment  had  been 
obtained  in  the  Court  of  Error. 

Upon  a  subsequent  day  in  term,  the  consent  of  the 
defendant  Knight  having  been  obtained,  the  rule  was 
made  absolute. 

Rule  absolute. 


An  attorney 
haying  been  re- 
admitted in  the 
Queen's 
Bench  is  en- 
titled to  be  re- 
admitted in  this 
Court;  there 
htukf  no  dis- 
tinction be- 
tween admission 
and  re- admis- 
sion under  the 
provisions  of 
1  Vict.  c.  56, 
a.  4. 


E^  parte  Martin. 

JjmARTIN  moved  that  the  applicant  might  be  re- 
admitted an  attorney  of  this  Court.  He  had  already  been 
re-admitted  in  the  Court  of  Queen's  Bench ,  and  it  was 
suggested  by  the  officers  of  the  Court,  that  there  was 
a  distinction  under  the  provisions  of  the  I  Vic.  c.  66,  s.  4, 
between  the  admission  of  an  attorney  and  his  re-admission. 

Tindal,  C.  J. — ^When  he  is  re-admitted  an  attorney  of 
the  Court  of  Queen's  Bench,  he  is  admitted  an  attorney 
of  that  Court.  This  motion  was  therefore  unnecessary, 
but  you  may  take  a  rule. 


(a)  See  1  &  2  Vict.  c.  45.  s.  3, 
by  which  it  is  provided,  that  any 
person  admitted  an  attorney  in 
one  of  the  Courts  at  Westminster 


Rule  granted  (a). 

may  practise  in  any  other  Court  at 
Westminster,  on  signing  the  roll 
of  such  Court. 


Page  r.  South. 

Jrt^'iHrpT   ^*  ^-  JONES  moved  for  a  rule  to  shew  cause  why 
SddelhUe'^^  t^e  ve>*dict,  judgment,  and  all  subsequent  proceedings  in 

diet  and  subse- 

2!y!2iJKS^?^^'  the  defendant  eirore  "  that  he  was  informed,  and  believed,  that  he  had  a  good. 

Tw^SiwT^  V*^*^^®  ^*^?*'*  *^  "^^  *^^^'*-"    ^'^'  insafficienl,  and  that  he  ought  to  We 
•worn  cufttmcuy,  and  in  terma  to  merits.  b  *  »*  "•»« 
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V. 

South. 


this  cause,  should  not  be  set  aside,  on  payment  of  costs  1889* 
by  the  defendant.  The  ground  of  the  motion  was,  that  p^^^ 
the  defendant's  attorney  had  neglected  to  deliver  briefs 
to  counseli  because  the  defendant  had  not  sent  him  the 
money  to  pay  the  fees.  The  defendant  had  now  employed 
another  attorney,  and  in  support  of  this  application  he 
swore  ''  that  he  was  informed  and  believed  that  he  had 
a  good,  substantial,  and  available  defence  to  the  action." 

TiMDAL,  C.  J. — ^He  does  not  say  "  on  the  merits/' 
There  is  a  general  rule,  that  where  a  party  swears  to  merits, 
he  must  do  so  in  terms.  The  rule  is  distinctly  laid  down, 
and  there  can  be  no  difficulty  in  following  it. 

BbsANQUET,  J. — The  Court  has  over  and  over  again 
said,  that  in  affidavits  of  this  kind,  merits  must  be  dis- 
tinctly sworn  to. 

Rule  refused. 


Crookes  v.  Lonoden. 

mHjRLE  had  obtained  a  rule,  calling  upon  the  sberifFof  Wheretoawrh 
Yorkshire  to  shew  cause  why  the  return  made  to  the  ment.the 
writ  of  false  judgment  in  this  cause  should  not  be  set  Sa[  ^f^I^ 
aside,  on  the  ground  of  its  being  insufficient.     The  rule  tiff  in  error, 

had  not  nvcn 

was  drawn  up  on  reading  the  writ  and  the  sheriff's  return,  security  to  pro* 
and  it  appeared  that  the  former  was  in  the  usual  form,  J^J  ^^^ 
and  being  directed  to  the  sheriff,  went  on  to  order  that  ^'[J'g^'^^Jj***' 
"  if  W.  Longden,  (the  plaintiff  above)  should  give  him  the  provisbiis 
security  to  prosecute  his  suit,  then  he  should  cause  his  c.  70.  m.  $  ' 
plaint  to  be  recorded."    The  sheriff  returned,  that  "  the  ^  ^* 
within  named  W.  Longden  had  not  given  security  in  law 
for  prosecuting  his  suit,  whereby  he  was  prevented  from 
recorduig  the  said  plaint." 
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W.  H.  Watson  now  shewed  cause,  and  contended  that 
the  return  was  good,  and  that  the  sheriff  was  never  so 
safe  as  when  foUowmg  the  terms  of  the  writ.  In  this 
instance,  besides,  the  return  was  strictly  in  accordance 
with  the  practice,  for  it  appeared  by  an  affidavit,  which  he 
produced,  that  in  the  County  Court  of  York,  from  which 
it  was  sought  to  remove  this  suit,  security  was  actually 
taken  in  such  cases.  The  practice  was  correct,  and  was 
distinctly  supported  by  the  statute  19  Geo.  3,  c.  70.  It 
was  provided  in  the  fifth  section  of  that  act,  '*  that  no 
execution  shall  be  stayed  or  delayed  upon,  or  by,  any  writ 
of  error  or  supersedeas  thereon  to  be  sued,  for  the  re- 
versing any  judgment  given  or  to  be  given  in  any  inferior 
Court  of  record,  where  the  damages  are  under  10/.,  unless 
such  person  or  persons  in  whose  name  or  names  such  writ 
of  error  shall  be  brought,  with  two  sufficient  sureties,  such 
as  the  Court  (wherein  such  judgment  is  or  shall  be  given) 
shall  allow  of,  shall  first,  before  such  stay  made,  or  super- 
sedeas to  be  awarded,  be  bound  unto  the  party  for  whom 
any  such  judgment  is  or  shall  be  given,  by  recognizance, 
to  be  acknowledged  in  the  same  Court,  in  double  the 
sum  adjudged  to  be  recovered  by  the  said  former  judg- 
ment, to  prosecute  the  said  writ  of  error  with  effect,  and 
also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed, 
or  the  said  writ  of  error  be  non  prossed)  all  and  singular 
the  debt,  damages,  and  costs  adjudged,  or  to  be  adjudged, 
and  all  costs  and  damages  to  be  awarded  for  the  same 
delaying  of  execution."  Section  6  of  the  same  statute 
went  on  to  enact,  **  Provided  that  no  cause,  where  the 
cause  of  action  shall  not  amount  to  the  sum  of  10/.  or 
upwards,  shall  be  removed  or  removable  into  any  superior 
Court  by  any  writ  of  habeas  corpus  or  otherwise,  unless 
the  defendant,  who  shall  be  desirous  of  removing  such 
cause,  shall  enter  into  the  like  recognizance  for  payment 
of  the  debt  and  costs,  in  case  judgment  shall  pass  against 
him.'*  It  was  also  contended,  that  although  the  fifth 
section  was  confined  in  its  operation  to  Courts  of  Record, 
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the  sixth  was  not  so  confined ;  and  in  the  case  of  ChrkMhaw       1889; 
T.  Emerson  (a),  the  distinction  was  pointed  out,  and  ad-     ^^^^^ 
mitted  by  TamnUm^  J^  in  his  judgment.  «• 

TiKDAL,  C.  J. — That  was  a  case  in  which  judgment 
had  not  been  given»  and  the  object  was  to  take  it  to  the* 
superior  G>urt  to  be  tried.  Here  the  cause  has  been, 
tried. 

Erie,  in  support  of  the  rule.  The  statute  did  not  apply 
to  Courts  not  of  Record,  or  to  cases  where  judgment  had 
been  obtained.  The  fifth  section  was  express  in  its 
reference  to  Courts  of  Record ;  and  the  provisions  con- 
tained in  the  following  clauses  were  only  in  continuation 
of  the  previous  enactment.  This  might  be  collected  as 
well  from  the  general  terms  of  its  provisionsi  as  from  its 
requiring  the  defendant  to  enter  into  a  recognizancoi 
which  could  not  be  done  except  in  a  Court  of  Record. 
Mitchell  V.  Miicheson  (6). 

TiNDALi  C.  J. — I  think  that  this  case  does  not  fall 
within  the  statute  19  Geo.  3,  c.  70.  The  fourth,  fifth, 
and  sixth  sections  of  that  statute  are  all  applicable  to  the 
same  subject  matter,  namely,  causes  brought  in  inferior 
Courts  for  smaller  sums  than  10/.  The  fourth  clause 
provides,  that  where  the  debt  is  under  10/.,  and  persons 
may,  to  avoid  execution,  remove  their  persons  and  estates 
beyond  the  jurisdiction  of  the  Court,  the  record  of  the 
judgment  may  be  removed  into  the  superior  Court,  in 
order  that  writs  of  execution  may  be  bsued  to  the  Sheriff 
of  the  County.  The  fifth  section  provides,  that  no  exe^ 
cution  shall  be  stayed  or  delayed  upon,  or  by  any  writ  of 
error,  for  the  reversing  of  any  judgment  in  an  inferior 
Court,  where  the  cause  is  for  less  than  10/.,  unless  the 
person,  in  whose  name  the  writ  of  error  is  brought  shall, 

(a)  Ante,  Vol.  1,  p.  337.  (6)  I  B.  &  G.  613. 
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18S9.        with  two  suretiesy  be  bound  by  recognizance  to  prosecute 
Cbookss      *^^  ^"*  ^^  error  with  effect,  and  to  satisfy  and  pay,  if 
^-  judgment  be  affirmed,  all  the  debt,  damages,  and  costs. 

Then  the  sixth  clause  taikes  up  the  provisions  of  that 
preceding  it,  and  enacts,  that  no  cause,  where  the  cause 
of  action  shall  be  less  than  10/«,  shall  be  removed  into 
any  superior  Court,  unless  the  defendant,  who  shall  be 
desirous  of  removing  it,  shall  enter  into  the  like  recog- 
nizance for  payment  of  the  debt  and  costs,  in  case  judg- 
ment shall  pass  against  him.  It  appears  to  me,  that  this 
enactment  clearly  refers  to  a  suit  where  judgment  has  not 
been  given  in  the  Court  below.  It  is  unnecessary,  there- 
fore, to  decide,  whether  the  case  of  Grimshaw  v.  Eaion 
be  right,  or  whether  this  section  is  applicable  only  to 
Courts  of  Record,  although  there  appear  to  be  very 
strong  grounds  for  believing  so. 

BosANQUET,  J. — It  is  uot  ucccssary  to  decide  whether 
the  sixth  section  is  confined  in  its  application  to  Courts 
of  Record.  The  fourth  and  fifth  sections  afford  a  strong 
inference  that  it  is  intended  to  apply  to  the  same  de- 
scription of  Courts  as  are  mentioned  by  them.  At  all 
events,  the  sixth  clause  is  not  intended  to  apply  to  cases 
which  have  actually  arrived  at  judgment. 

CoLTMAN,  J. — It  does  not  appear  to  me  that  there  is 
any  intention  to  throw  any  impediments  in  the  way  of 
bringing  writs  of  false  judgment,  because,  if  that  had  been 
the  object,  it  might  have  been  expected  that  the  fifth 
section  would  have  made  some  provision  to  that  effect. 
I  think,  therefore,  that  we  ought  not  to  sanction  the 
imposition  of  such  a  term  as  is  here  sought  to  be  placed 
upon  the  defendant. 


Erskine,  J.,  concurred. 


Rule  absolute,  without  costs. 
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Hilton  v.  Swan. 

1  HIS  was  an  action  of  trover  to  recover  possession  of  a  Trover  for  a 

bill  of  exchange  for   100/.,  drawn  by  one  W.   B.  and  chiiT^"  The 

accepted  by  William  Hilton,  payable  three  months  after  j!?"^^?*'*" 

date,  and  by  W.  Hilton  indorsed  to  the  plaintiff.  plaintiff  in. 

The  defendant  pleaded,  first,  not  guilty ;   secondly,  a  jq  blank,  and 

denial  of  the  plaintiff's  property  in  the  bill  of  exchange ;  ^l^^{^^ 

thirdly,  that  before  and  at  the  time  of  the  supposed  con-  and  the  de- 

fendant  be* 

version  of  the  bill  in  the  declaration  mentioned,  the  plaintiff  lieTingthat  he 
became  possessed  of  the  said  bill,  and  before  it  became  todiaposeoPit, 
due  and  payable,  indorsed  the  same  to  the  defendant  for  took  it  as  a 

*^  ''  pledge  or  se- 

a  good  and  valuable  consideration  m  that  behalf;   by  cnri^fora 
means  whereof  the  defendant  then  became,  and  was,  the  plaintiff  replied, 
lawful  holder  thereof,  and  continued  such  holder  until  and  |^f  ^^^m  ' 
at  the  time  of  the   said   supposed   conversion   thereof;  R- had  no  an. 

.      thority  to 

fourthly,  that  after  the  drawing  and  accepting  the  said  pledge  or  de- 
bill,  and  after  the  same  had  been  indorsed  to  the  plainti£^  andW^Couit 
and  before  it  became  due,  and  while  it  was  in  the  possession  ^^y^ 
of  the  plaintiff,  she  indorsed  the  same  in  blank;  and  that  good,astra- 
before  and  at  the  time  of  the  said  supposed  conversion  one  mater^  alle* 
Rawlings  was,  by  virtue  of  the  said  last  mentioned  indorse-  ?^^  "^    * 
ment,  the  holder,  and  was  possessed  of  the  said  bill  with 
such  indorsement  of  the  plaintiff  aforesaid ;  that  afterwards, 
and  before  the  bill  became  due  and  payable,  the  said 
Rawlings,  then  being  the  holder  and  in  possession  of  the 
bill,  offered  to  deposit  and  leave  the  same  in  the  hands  of 
the  defendant  as  a  security  for  the  payment  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  35/.,  then  due  and  owing 
from  the  said  Rawlings  to  the  defendant.     That  the  de- 
fendant being  satisfied  as  to  the  credit  of  the  drawer  and 
acceptor  thereof,  and  of  the  plaintiff,  and  also  believing, 
as  he  still  did,  that  the  said  Rawlings  was  lawfully  pos- 
sessed of  the  bill,  and  had  good  and  sufficient  right,  title, 
and  authority  to  negociate,  and  otherwise  dispose  of  the 
said  bill,  and  to  lodge  and  deposit  it  with  the  defendant, 
and  to  deliver  the  same  to  him;  afterwards,  and  before 
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1889.        the  bill  became  due  and  payable,  took  and  received  the 
Hii^M       same  of  and  from  the  said  Rawlings,  as  a  pledge  and 
**  deposit,  to  be  by  the  defendant  kept,  and  retained  until 

the  35^  was  repaid  and  satisfied^  and  to  secure  die  repay- 
ment thereof;  by  means  of  which  said  several  premises, 
the  defendant  then  became,  and  was,  the  lawful  holder  of 
the  said  bill,  and  continued  such  holder  until  and  at  the 
time  of  the  supposed  conversion  thereof.  That  the  said 
sum  of  S5^  had  not,  at  any  time  before  the  comm^icement 
of  the  suit,  been  repaid  to  the  defendant,  but  still  remained, 
and  was  wholly  due  and  unpaid  to  him. 

The  plaintiff  demurred  specially  to  the  third  plea,  as- 
ugning  for  cause,  that  it  was  repugnant,  and  contained 
allegations  at  variance  and  inconsistent  with  each  other. 
Replication  to  the  last  plea,  that  at  the  time  of  the  de- 
fondant's  so  taking  and  receiving  the  said  bill  firom  Raw- 
lings,  the  defendant  had  notice,  and  well  knew  that  the 
said  Rawlings  had  not  good  and  sufficient  right,  title, 
power  and  authority  to  lodge  or  deposit  the  same  with 
him. 

Joinder  in  demurrer  as  to  the  third  plea,  and  demur- 
rer to  the  replication,  alleging  that  the  issue  tendered 
thereby  was  immaterial,  there  being  no  statement  that 
Rawlings  had  not  good  title  to  the  bill,  and  power  to  dis- 
pose of  it. 

Joinder  in  demurrer. 

Stephen^  Seijt.,  in  support  of  the  plaintiff's  demurrer  to 
the  third  plea,  contended  that  the  plea  was  inconsistent 
and  repugnant  The  plaintiff  could  not  understand  what 
defence  was  intended  to  be  set  up  by  that  plea,  for,  while 
it  alleged  the  defendant  to  be  the  holder  of  the  bill,  it 
also  stated  the  plaintiff  to  be  possessed  of  it  at  the  same 
time.  According  to  this  statement  then  there  were  two 
lawful  holders  of  the  bill. 

Hoggins^  being  called  upon  by  the  Court  to  support  the 
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plea,  admitted  that  the  word8»  "before  and  at  the  time  of  1839. 
the  supposed  conversion/'  upon  which  the  objection  was  "^^1)1011 
fbundedy  must  be  taken  as  descriptive  of  the  time  when  *• 

the  possession  of  the  defendant  was  set  up,  and  at  the  same 
time,  that  the  plea  denied  that  there  was  any  conversion. 
The  objection  merely  amounted  to  this — that  the  defendant 
had  adopted  a  circuitous  mode  of  alleging  the  time. 

The  Court  expressed  an  opinion  that  the  plea  could 
not  be  sustained. 

Hoggins  then  proceeded  to  argue  in  support  of  the 
demurrer  to  the  plaintiff's  replication.  Although  it  con- 
tained an  allegation  that  the  defendant  knew  that  Rawlings 
had  no  authority  to  pledge  the  bill,  yet  that  did  not 
amount  to  an  averment  of  the  want  of  that  authority. 
No  substantial  or  material  issue  could  be  taken  on  this 
replication. 

Stephen^  Serjt.,  in  support  of  the  replication,  argued 
that  it  took  issue  upon  that  which  was  the  material  alle- 
gation in  the  plea ;  and  if  the  defendant  in  his  defence, 
chose  to  set  up  as  important  that  which  was  not  material, 
a  replication  by  the  plaintiff,  denying  the  matter  alleged  by 
him  was  good,  or  at  all  events,  if  the  replication  was 
informal,  the  plea  was  bad,  because  it  was  quite  consistent 
with  the  mode  in  which  it  was  pleaded,  that  Rawlings' 
title  was  bad  within  the  knowledge  of  the  defendant,  and 
he  ought  not  to  have  pleaded  that  he  believed  Rawlings' 
authority  to  be  good,  but  that  he  had  no  knowledge  of 
defect  in  it.  De  la  Chaumetie  v.  I%e  Bank  0/ England  (a). 
The  handing  over  a  bill  to  the  defendant  for  an  antecedent 
debt,  was  besides,  no  answer  to  the  action ;  but  in  order  to 
make  it  a  good  consideration,  it  should  be  for  money 
newly  advanced,  and  even  in  that  case,  the  assignee  of  the 

(a)  9  fi.  &  C.  208. 
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1839.        bill  must  plead  his  want  of  knowledge  of  any  defect  in  the 
Hii^oN       *'^'®  ^^  ^^^  assignor.     Haynes  v.  Foster  (a) ;  Ewms  ▼ 
V.  Kymer  (b) ;   Treutiel  v.  Barandon  (c) ;    Collins  ▼•  ilfur^ 

/ill  (d) ;  JttuUery  v.  Britten  (e).  The  case  of  i^owcoivf  t. 
BuU{f)  was  in  point,  and  the  judgment  there  delivered 
by  the  Lord  Chief  Justice  was  strongly  applicable  here. 
Jones  ▼•  Winckworth  {g)  was  also  a  case  upon  the  same 
subject.  In  Com*  Dig.  tit.  Action  on  the  Case,  Trover^  (B), 
it  was  said :  "  If  a  bill  of  exchange  payable  to  A.,  or  order, 
be  indorsed  with  the  name  of  A.,  but  no  assignment  writ- 
ten, and  afterwards  found  by  B.,  trover  lies  against  him  by 
A.,  for  by  the  writing  of  his  name  the  property  of  the  bill 
was  not  transferred.** 

Hoggins,  in  reply — The  blank  indorsement  prim&  fiide 
imported  a  consideration  to  the  indorser.  The  considei^ 
ation  was  expressly  traversed  in  the  case  of  Fancomrt  ▼• 
Butt,  and  the|same  course  should  have  been  adopted  herei 
if  it  had  been  intended  to  impeach  the  defendant's  tSA 


TiNDAL,  C.  J. — It  appears  to  me,  that  in  the  state  of 
the  pleadings  in  this  case,  the  plaintiff  is  entitled  to  our 
judgment  upon  the  demurrer  to  his  replication  to  the 
fourth  plea.  I  have  very  great  doubt  whether  the  plea 
itself  is  good  in  substance.  It  is  a  matter  which  may  be 
fiiirly  argued  that  it  is  bad,  because  it  does  not  allege  that 
Rawlings,  through  whom  the  defendant  derives  his  title> 
had  any  authority  to  pledge  the  bill  at  aU.  But  it  seems 
to  me  unnecessary  to  give  any  opinion  on  that  point,  for 
the  ground  of  our  decision  is,  that  in  the  present  state  of 
the  proceedings,  the  replication  has  taken  bsue  upon  a 
material  fact  between  the  parties.  The  fourth  plea  b^^ 
by  stating,  that  before  the  bill  became  due  and  payable, 

(a)  4  Tyrw.  67.  (e)  4  Bing.  N.  C.  242. 

(6)  1  fi.  &  Adol.  528.  (/)  1  Bing.  N.  C.  681. 

(c)  8  Taunt  100.  (^)  Hardr.  111. 
id)  1  B.  &  P.  648. 
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according  to  its  tenor  and  eflfect,  and  while  it  was  in  the  1839. 
possession  of  the  pkintiff,  she  indorsed  the  same  in  blank, 
and  Rawlings,  at  the  time  of  the  supposed  conversion  by 
the  defendant  was,  by  virtue  of  such  indorsement,  the 
holder  thereof;  it  does  not  say  the  lawful  holder.  Now, 
if  we  are  to  take  this  as  an  allegation  that  he  was  the 
lawful  hdder,  it  makes  good  the  defendant's  title,  for,  if 
he  is  the  lawful  holder  he  had  a  right  to  deliver  it,  and  to 
deal  with  it  as  he  pleased.  Then  there  is  another  aver- 
ment, that  the  defendant,  not  at  all  knowing  that  Rawlings 
had  no  title,  took  the  bill  from  him,  in  the  thorough  belief 
tliat  he  had  a  title,  for  a  pre-existing  debt  between  them. 
By  that  averment,  the  plea  becomes  double,  in  leaving  it 
uncertain  whether  the  defendant  intends  to  say  that  Raw- 
lings  was  the  lawful  holder,  or  whether,  having  no  know- 
ledge of  Rawlings'  want  of  title,  he  relies  on  the  simple 
transfer.  In  order  to  make  it  a  good  plea,  we  can  only 
take  the  first  allegation  as  an  admission  that  Rawlings 
had  no  good  title.  Taking  this  to  be  so,  then  the  plea 
sets  out  and  alleges  that  the  defendant  received  the  bill 
from  Rawlings  bona  fide,  and  without  any  notice  or 
knowledge  of  any  defect  in  his  title.  Upon  that,  the 
question  is,  whether  the  defendant,  at  the  time  of  taking 
the  bill,  had  any  notice  of  a  defect  in  his  title  ?  and  the 
replication  takes  issue  upon  that  point,  which  is  material. 
On  this  state  of  the  pleadings,  therefore,  construing 
the  plea  most  beneficially  for  the  defendant,  a  material 
and  proper  issue  is  raised,  and  the  plaintiff  is  entitled  to 
judgment. 

BosANQUET,  J. — I  am  also  of  opinion  that  the  plaintiff*  is 
entitled  to  judgment,  the  plea  is  in  confession  and 
avoidance.  It  does  not  profess  to  be  a  denial  of  the 
conversion  or  of  the  plaintifTs  title,  but,  admitting  the  title 
up  to  the  conversion,  it  pleads  matter  of  excuse  for  it. 
Then  what  is  the  excuse  ?  It  is  that  this  bill  was  indorsed 
in  blank  and  came  into  the  hands  of  Rawlings,  and  then 
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1839.  4ha^  whatever  his  title  might  be,  it  came  to  the  hands  of 
Hilton  the  defendant  through  him,  without  any  knowledge  on  bis 
Swan  P^^'  ^^^^  Rawlings  bad  any  defect  in  his  title.  Then  the 
excuse  is  traversed  by  an  allegation  that  he  had  knowledge. 
It  seems  to  me,  therefore,  that  that  very  point,  which  is 
alleged  as  an  excuse  for  the  conversion,  is  inconsistent  with 
the  plaintiflTs  right  of  action,  and  the  traverse  of  that 
excuse  is  material  and  important 

CoLTMAN,  J. — ^Tbis  question  turns  upon  the  meaning  of 
the  allegation  in  the  fourth  plea.  That  is,  that  while  the 
bill  was  in  the  possession  of  the  plaintiff,  she  indorsed  it 
in  blank,  and  before,  and  at  the  time  of  the  conversion, 
Rawlings  was  the  holder,  and  was  possessed  of  the  said 
bill,  with  such  indorsement  thereon.  It  is  sud  by  Mr. 
Hoggins,  that  that  is  tantamount  to  an  allegation  that 
Rawlings  had  a  title  to  the  bill.  It  is  to  be  observed^  that 
the  allegation  is  not  that  it  was  indorsed  to  Rawlings,  or 
that  he  was  the  lawful  holder ;  and  if  it  is  intended  to  make 
such  an  allegation,  an  informal  and  improper  mode  of 
doing  so  has  been  adopted.  Now  we  should  not  give 
effect  to  that  informal  mode  of  averment ;  and  taking  this 
to  be  the  rule,  the  plea  still  contains  that  which  is  intended 
to  be  set  up  as  a  defence,  namely,  that  Rawlings,  being  in 
possession  of  the  bill,  passed  it  over  to  the  defendant  as  a 
security  for  a  sum  of  money.  Now,  construing  the  matter 
in  the  way  it  is  contended  that  the  first  allegation  should 
be  construed,  the  plea  sets  up  two  defences ;  but  taking  it 
upon  the  proper  meaning  to  be  given  to  these  words  it  is 
not  a  double  plea,  but  it  sets  up  only  one  defence,  and 
that  is,  that,  even  though  Rawlings  did  not  appear  to  have 
any  title  to  the  bill,  still,  having  it  in  his  possession,  he  was 
entitled  to  indorse  it  over  as  a  security.  I  pass  by  the 
point,  whether  such  an  antecedent  debt  as  existed  would 
be  a  good  consideration ;  but,  to  raise  such  a  defence, 
there  should  be  a  good  consideration  and  a  bona  fide  title. 
The  matter  here  alleged  is,  that  the  defendant,  believing 
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the  tide  of  Rawlings  to  be  good,  took  the  bill,  and  on  that  1889. 
issue  has  been  taken.  It  appears  to  me  then  that  there  is  hiltom 
a  direct  issue  on  that  which  is  the  point  of  defence  in  the       ^- 

^.^  SWAN* 

plea,  unless  we  are  to  construe  it  as  being  double.  But 
we  are  not  to  distort  the  allegations  contained  in  it  to  make 
that  a  double  plea,  which  is  itself  a  single  one. 

Erskine,  J. — If  the  fourth  plea  had  alleged  that  the  bill 
had  been  indorsed  to  Rawlings,  then  there  would  have 
been  an  allegation  on  the  face  of  the  pleas,  that  Rawlings 
had  a  good  title  to  transfer  it  in  the  way  subsequently 
stated;  but  it  does  not  appear  to  me  that  any  of  the 
allegations  in  the  early  part  of  the  plea  sufficiently  state 
that  Rawlings  had  any  title  to  the  bill,  and  therefore  the 
plea  can  only  be  supported  on  the  allegation  on  which 
issue  is  taken.  If  there  had  been  an  averment  that 
Rawlings  had  a  title  to  the  bill,  then  the  replication  would 
have  been  informal,  as  being  argumentative ;  but  as  the 
defendant  does  not  allege  that  Rawlings  had  any  title,  it  is 
not  necessary  to  deny  it ;  and  then  the  material  allegation 
on  the  part  of  the  defendant  is,  that  he  was  ignorant  that 
Rawlings  had  not  full  authority.  The  traverse  in  the 
replication,  therefore,  is  material,  and  it  seems  to  me  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  Plaintiff. 


KiNGWELL  V.  Elliott  and  Others. 

ML  RLE  had  obtained  a  rule,  calling  upon  the  plaintiff  j^videncc 
to  shew  cause  why  the  award  made  in  this   case  should  received  by  en 
not  be  set  aside,  upon  the  ground  of  the  arbitrators  meetingimpro. 

perly  convened, 
at  which 
neither  plaintiff  nor  defendant  attended,  and  it  being  subeequently  agreed  that  it  should  be  struck 
out ;  the  Court  refused  to  set  aside  an  award  which  had  been  made,  the  arbitrators  swearing  that 
thev  did  not  consider  the  evidence,  in  making  their  award,  and  the  parties  subsequently  preceding 
with  their  case. 

F   F   ^ 
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having  received  evidence  at  a  meeting  not  duly  convened. 
It  was  an  action  of  trespass,  for  breaking  and  entering  a 
close,  and  the  cause  having  been  referred,  the  question 
was,  whether  the  close  had  passed  under  the  conveyance 
which  had  been  made. 


Wilde^  Serjt.,  and  Chandless^  shewed  cause,  and  admitted 
that  the  meeting  at  which  the  evidence  was  taken  had 
been  irregukrly  convened,  but  the  arbitrators  swore  in 
explanation  of  the  circumstance,  that  having  learned  on 
Sunday,  ^d  April,  1838,  that  the  testimony  of  the  wit- 
ness, a  former  occupier  of  the  premises,  would  be  material, 
and  that  the  witness  was  going  abroad  immediately,  they 
summoned  both  parties  to  attend  a  meeting  on  the  next 
day.  Neither  of  them,  however,  appeared,  and  the 
arbitrators  took  the  evidence  in  their  absence,  and  it  was 
not  until  another  meeting  was  held  that  the  parties  stated 
that  a  notice  of  six  days  was  required  before  a  meeting 
could  be  held,  according  to  the  terms  of  the  submission, 
which  had  been  sealed  up.  It  was  then  agreed  that  the 
evidence  should  be  struck  out,  and  the  arbitrators  now 
swore  that  they  did  not  take  it  into  their  consideratioii 
in  making  their  award.  The  objection,  however,  it  was 
submitted  was  waived  by  the  defendants,  and  their  at- 
torney subsequently  appearing  and  calling  and  cross- 
examining  witnesses. 

Erie,  contra,  contended,  that  the  rule  must  be  made 
absolute,   on  the  ground  of  the  meeting  having  been 


improperly  held. 


TiNDAL,  C.  J. — It  is  very  true  that  if  evidence  is  im- 
properly received  at  a  trial,  it  is  a  good  ground  for  a 
motion  for  a  new  trial ;  but  in  that  case  it  is  usual  to  bring 
before  the  Court  what  the  evidence  is  to  which  objection 
is  made.  Here,  the  parties  are  entirely  silent  upon  the 
subject,  and  the  objection  is  made  upon  the  ground,  that 
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by  the  strict  letter  of  the  rule  of  evidence,  there  was  an 
improper  examination  of  a  witness  in  the  absence  of  the 
party  who  was  most  interested,  and  the  question  is,  whether 
that  objection  has  been  waived  ?  Notice  was  given  to  the 
parties  that  the  evidence  was  taken,  and  afterwards,  upon 
objection  being  made,  it  was  agreed  that  it  should  be 
struck  out,  and  the  arbitrators  swear  that  it  made  no 
impression  upon  them.  The  defendants  then  go  on  calling 
witnesses,  and  cross-examining  others,  and  they  make  no 
further  objection  until  they  find  that  the  award  is  made 
against  them,  and  then  only  do  they  come  forward.  I 
think,  therefore,  that  the  rule  must  be  discharged. 


1839. 


BosANQUET,  J.,  CoLTMAN,  J.,  and  Erskine,  J.,  con- 
curred. 

Rule  discharged. 


Garden  r.  The  General  Cemetery  Company. 

JK.  V,  RICHARDS  moved  for  a  rule  to  shew  cause, 
why  the  bsues  joined  in  this  case,  concluding  to  the 
country,  should  not  be  struck  out,  with  liberty  to  try  them, 
if  necessary,  after  judgment  in  error  should  have  been 
obtained.  The  application  was  similar  to  that  which  had 
been  made  in  the  case  of  Beckham  v.  Knight  (a).  The 
defendants  were  desirous  of  bringing  error  upon  the 
decision  of  this  Court,  given  upon  demurrer  to  the  de- 
fendant's plea,  in  favour  of  the  plaintiff. 


The  Court 
baa  no  power 
to  order  issues 
in  fact  to  be 
struck  out  of  the 
record  in  order 
to  enable  either 
party  to  pro«  ^ 
ceed  at  once  in 
error  to  a 
judgment  on 
demurrer, 
without 
consent. 


The  Court  granted  a  rule  nisi. 
Upon  a  subsequent  day. 


Wilde,    Serjt.,  and    W.  H.    Watson^  shewed  cause. 

(a)  Ante,  p.  409. 
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This  was  an  application  by  the  defendant,  and  was  dififerent 
from  that  made  in  Beckham  ▼•  Knight,  for  the  object  here 
was  to  restrain  the  proceedings  of  the  plainCifil  They 
objected  to  the  rule  being  made  absolute. 

T1NDAL9  C.  J. — ^The  object  of  the  defendants  can  only 
be  attained  by  the  consent  of  the  plaintiff. 

JR.  F.  Richards  was  willing  that  terms  should  be  im- 
posed, which  the  plaintiff  refused  to  accept. 

TiNDAL,  C.  J. — It  can  only  be  done  by  mutual  amo^ge* 
ment  and  consent.  We  certainly  have  no  power  to  compel 
the  parties  to  adopt  the  course  suggested. 

Rule  discharged. 


Where  to  an 
action  coro- 
menced  in  the 
month  of  June, 
the  defendant 


Fetch  v.  Con l an. 

Jd  INGHAM  shewed  cause  against  a  rule  obtained  by 
Wilde,  Serjt.,  for  setting  aside  so  much  of  the  award 
made  by  the  arbitrator  in  this  case,  as  found  139/.  6«.9cf. 
P^^y^|-^f  to  be  due  on  the  1st  August,  1838,  and  directed  the  pay- 
a  ram  of  money  ment  of  that  sum ;  on  the  ground,  that  the  arbitrator  in 

becommg  ,  , 

dueinthefol-  SO  awarding  had  exceeded  his  authority.  It  appeared 
L^n  thK  ^^^  in  ^^^  y^Ai*  1838,  the  plaintiff  and  defendant  had 
July,  the  cauae  entered  into  an  agreement,  by  which,  the  defendant  took 

and  all  matters  .     . 

indifference,  a  house  from  the  plaintiff,  from  Lady  Day  in  that  year, 

the  claim  of  the  ^^  ^^6  rent  of  sixty  guineas  a-y ear,  the  plaintiff  agreeing 

^l^^?n  her  ^  ^^^  *^®  defendant  for  the  board  of  a  certain  number 

Pj^^cr«ro-  of  young  ladies,  pupils  in  a  school  established  in   the 

award  made  in  house,  at  the  rate  of  20/.  a-year  each,  payment  of  the 

November,  di- 
recting a  ver- 
dict for  the  plaintiff  in  the  action,  but  declaring  the  amount  of  the  set-off  to  be  due  and  ordering 
its  payment.     Held  good. 
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last  mentioned  sum  to  be  made  by  four  instabnentSi  the  18d9. 
first  of  which  was  to  become  due  on  the  Ist  August 
following.*  On  the  ^th  June,  three  days  after  the  first 
quarter  had  terminated,  the  plaintiff  commenced  an  action 
against  the  defendant  for  one  quarter's  rent;  as  well 
as  a  second  action  for  slander.  To  the  first  action  the 
defendant  pleaded  a  set-off  of  the  sum  of  1291.  6s.  9</., 
which  would  have  become  due  on  the  1st  August,  for  the 
board  of  the  young  ladies.  Both  causes  were  afterwards, 
on  the  S7th  July,  referred  to  an  arbitrator,  upon  the 
terms  that  all  matters  in  difference  between  the  parties, 
including  the  claim  of  the  defendant  alleged  in  her  plea 
of  set-off  to  the  first  action,  should  be  referred  to  his 
decision.  The  first  hearing  before  the  arbitrator  took 
place  on  the  28th  November,  1838,  and  he  subsequently 
made  his  award,  finding,  as  to  the  first  action,  that 
the  rent  was  due,  and  that  the  sum  of  IS9L  6s.  9d. 
claimed  in  the  plea  of  set-off  was  not  due,  and  there, 
fore  he  directed  a  verdict  for  the  plaintiff.  As  to  the 
second  suit,  he  found  that  there  was  no  cause  of  action ; 
but  then  he  went  on  to  award,  that  on  the  1st  August 
preceding,  the  129L  6s.  9d.  had  become  due,  and  he 
directed  its  payment. 

It  was  submitted,  that  the  only  ground  on  which  it 
could  be  said  that  this  rule  should  be  made  absolute,  was, 
that  the  129/.  6s.  9d.  was  not  a  matter  in  difference.  It 
was  urged,  however,  that  that  was  the  amount  of  the 
claim  made  in  the  plea  of  set-off,  and  that  the  judge's 
order,  under  which  the  reference  took  place,  in  terms 
made  it  a  subject  upon  which  the  arbitrator  was  to  make 
an  award.  The  words  *' matter  in  difference*'  did  not 
imply  that  the  sum  in  question  was  one  to  which  the 
party  at  the  time  of  pleading  was  legally  and  strictly 
entitled,  but  it  was  sufficient  if  it  was  claimed.  It  could 
not  be  denied  that  the  money  was  not  due  at  the  com- 
mencement of  the  action,  but  at  the  same  time,  considering 
the  time  at  which  the  reference  took  place,  it  must  be 
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1839.        taken  that  the  parties  intended  it  to  be  a  matter  upon 
Pbtch        which  the  arbitrator  should  adjudicate. 


V. 
CONLAN. 


Wilde,  Seijty  in  support  of  the  rule^  submitted,  that 
the  only  question  for  consideration  was,  whether  this  sum 
was  matter  of  set-off  at  the  time  of  the  commencement 
of  the  action  ?  It  was  pleaded  as  being  then  due,  and  the 
matter  for  the  consideration  of  the  arbitrator  was  the 
plea,  and  not  the  subject  matter  alluded  to  in  it.  He  had 
found  that  the  set-off  was  not  due,  and  yet  he  had  ordered 
its  amount  to  be  paid,  and  his  finding  was,  therefore,  in- 
consistent. The  effect  of  a  decision  in  favour  of  the 
defendant  would  be,  that  she  might  recover  the  money 
by  attachment,  instead  of  proceeding  in  the  ordinary 
way. 

TiNDAL,  C.  J. — This  is  clearly  a  question  as  to  the 
intention  of  the  parties.  What  was  their  real  intention  ? 
If  the  words  employed  are  such  as  to  shew  that  it  was  to 
send  all  matters  existing  between  them  to  the  arbitrator 
for  decision,  he  was  quite  right  in  taking  this  claim  set  up 
by  the  defendant  in  the  first  action  into  consideration. 
If  the  object  of  the  parties  was  only  to  know  whether  the 
set-off  was  due  or  not,  there  would  be  no  necessity  for 
the  words  which  are  introduced  ;  and,  therefore,  the  use 
of  the  word  *'  claim  "  must  be  taken  to  mean  something 
more.  I  think  then,  that  the  arbitrator  had  authority 
by  this  express  reservation,  not  only  in  the  action  as  to  the 
set-off,  but  upon  the  subject  matter  of  it  also. 

BosANQUET,  J. — This  case  must  be  governed  entirely 
by  the  construction  of  the  words  of  the  reference,  from 
which  the  intentions  of  the  parties  may  be  collected.  It 
is  not  merely  a  reference  of  the  set-off  as  pleaded,  but  it  is 
a  reference  of  the  claim  to  a  set-off,  and  it  was  for  the 
arbitrator  to  decide  upon  the  nature  of  that  claim.  It  is 
very  properly  said  in  the  award,  that  the  sum  claimed  in 
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the  plea  of  set-off,  was  not  due  at  the  commencement  of       1839. 

the  action  ;  but  then  he  proceeds  to  consider  the  nature  of 

the  claim;  and  finding  that  it  would  become  due  on  the 

Ist  August,  though  it  was  not  due  so  as  to  form  a  defence 

to  the  action,  he  orders,  that,  as  it  was  a  matter  referred 

to  him,  it  shall  be  paid. 

CoLTMAN,  J. — I  think  that  the  arbitrator  has  taken 
a  correct  view  of  this  matter ;  and  I  think  that  the  parties 
meant  that  he  should  have  the  power  to  award  in  respect 
of  this  claim. 

Erskine,  J. — I  think  the  words  of  the  reference  are 
quite  clear  enough  to  convey  what  appears  to  have  been 
the  intention  of  the  parties. 

Rule  discharged. 


Davis  v.  Chapman. 

X  HIS  was  an  action  brought  against  the  keeper  of  the  To  an  tcrioo 
Marshalsea  prison,  and  the  declaration  alleged  that  the  thedefradam' 
defendant    had    voluntarily    permitted    one  John   NoeL  Pjead^«*>at 

•^      '  ^        '   the  prifloner 

charged  in  execution  for  the  sum  of  260/.,  at  the  suit  of  escaped  wUh- 
the  plaintiff,  to  escape  from  his  custody.  ledge  to  placet 

The  defendant  pleaded,  that  after  the  commitment  of  him^Md  Ifter- 
the  said  John  Noel,  he  wrongfully,  privily,  and  without  '^!J*»  ^°*"°' 
the  knowledge  or  consent  of  the  defendant,  escaped  from  to  hu  custody, 
and  out  of  his  custody  to  places  to  him  unknown ;  but 
that  afterwards,  and  before  the  commencement  of  this  suit, 
the  said  John  Noel  voluntarily,  and  of  his  own  accord, 
and  without  the  knowledge  of  the  defendant,  returned 
back  again  into  his  custody  as  Marshal ;  and  the  defend- 
ant did  thereupon,  keep  and  detain,  and   always  from 
thence  had  kept  and  detained,  and  at  the  time  of  the  com- 
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1839.        mencemeiit   of  this   suit,    still   kept  and   detained  the 
Davis        ^^^  John  Noel  in  the  custody  of  liiin,  the  defendant,  as 
^    *-  such  Marshal,  in  execution  at  the  suit  of  the  plaintiff. 

Chapman 

The  plaintiff  demurred  specially,  assigning  for  cause, 
that  the  plea  did  not  state  that  the  defendant  had  no 
knowledge  or  notice  of  the  escape,  between  the  time  when 
it  took  place,  and  when  Noel  returned  to  his  custody;  and 
that  the  plea  did  not  allege  any  sufficient  excuse  or  dis- 
charge for  the  said  defendant's  not  haying  made  any  pur- 
suit for  the  re-taking  of  Noel,  &c. 

Joinder  in  demurrer. 

R.  V.  Richards,  in  support  of  the  demurrer. — If  this 
plea  were  held  to  be  sufficient,  a  prisoner  might  every  night 
quit  the  custody  in  which  he  was  as  soon  as  the  offices  of 
the  Court  were  closed,  and  return  before  they  were  opened 
in  the  morning.  Such  a  practice  could  not,  however,  be 
permitted  to  prevail,  and  although  several  cases  estab- 
lished the  doctrine,  that  the  return  of  a  prisoner  volun- 
tarily to  his  custody,  was  equivalent  to  his  being  re-taken  on 
a  fresh  pursuit;  Bonafousy.  Walker  {a),  he  contended, 
that  according  to  the  rules  of  law,  and  to  the  duties  im- 
posed on  the  Marshal,  if  he  had  knowledge  that  the  party 
had  escaped,  in  order  to  make  his  return  so  equivalent,  he 
must  allege  an  endeavour  to  re-take  him,  or  that  he  did 
not  know  where  to  re-take  him  during  any  period  of  his 
absence.  It  might  otherwise  be  alleged  that  the  defendant 
did  not  know  of  his  escape,  Griffiths  v.  Eyles{b)i  which 
form  of  plea  was  given  in  Mr.  Chitty's  Book  on  Pleading  (c). 
Ridgewa^s  csLse(d)  was  also  in  point. 

Hoggins,  contra,  contended,  that  the  plea  was  supported 
by  all  the  precedents.  It  alleged  that  the  prisoner  escaped 
to  parts  unknown,  which  was  equivalent  to  saying  that  the 

(a)  2  T.  R.  126.  (c)  Vol.  3,  p.  844. 

(6)  I  fi.  &  P.  413.  {d)  3  Rep.  52. 
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defendant  did  not  know  where  to  re-take  him.    He  cited        1839. 
Chambers  v.  Jones  (a).  jDavw 

9. 
CHAnCAN. 

The  Court  were  of  opinion  that  the  plea  could  not  be 
supported,  and  gave  the  defendant  leave  to  amend. 

Leave  to  amend  given. 

(a)  11  East,  406. 


Eastmure  V.  Laws. 

X  HIS  was  an  action  of  debt,  for  money  had  and  received,  A  plea  to  an 

money  paid,  and  on  an  account  stated.  ailegrDg  th^  m 

The  defendant  pleaded,  that  before  the  commencement  f  former  action 

*r  '  brought  by  the 

of  this  suit  the  now  defendant  impleaded  the  now  plain-  defendant 
tiff,  in  an  action  on  promises,  in  her  Majesty's  Court  of  ^£a!^,  * 
Exchequer,  wherein  the  now  defendant  claimed  to  recover  S^jJ^J^'jIjJ. 
of  the  now  plaintiff  the  sum  of  200/.,  for  certain  consider-  off,  in  respect 

,  ,  of  the  same 

ations  in  the  declaration  alleged.    That  the  now  plaintiff,  money  now 
amongst  other  pleas  in  that  suit,  pleaded  a  set-off  as  to  levered,  but 
all  the  money  thereby  sought  to  be  recovered,  part  of  the  ^^^^Yor^ 
sum  mentioned  in  the  said  plea  of  set-off  being  the  identir  plaintiff,  on 

which  judi- 
cal sum  of  money  now  sought  to  be  recovered.     That  the  mentwasgiven: 

now  defendant  having,  in  her  replication   to  that  plea,  pi^ofe^ 
alleged  that  she  was  not  indebted,  issue  was  thereupon  ^pp^*  .  ^  ^ 

**  *  r        replication  that 


joined,  and  the  cause  being  taken  down  to  trial,  the  jurors  the  plaintiff 
said  upon  their  oath,  that  the  now  defendant  was  not  in-  sup^rthisplea 
debted  to  the  now  plaintiff  in  manner  and  form  as  alleged,  fjr^^ilriai  ;^ 
whereupon  the  now  defendant  recovered  judgment,  &c.       HeldiW. 

The  plaintiff  replied,  admitting  the  proceedings,  and 
verdict  and  judgment  in  the  former  action ;  but  alleging 
that  the  verdict  of  the  jury  was  so  declared,  because  the 
now  plaintiff  did  not,  at  the  time  of  the  said  action,  give  or 
offer  to  the  jury  aforesaid,  any  evidence  whatever  in 
support  of  her  plea  of  set-off,  nor  was  she  prepared,  nor  did 
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1839.  she  seek  at  the  said  trial  to  substantiate,  or  in  any  way 
sustain,  the  said  plea ;  nevertheless,  the  sums  of  money 
referred  to  in  the  plea  of  set-off  in  that  action,  were,  at  the 
time  of  the  said  trial  and  at  the  present  time,  due  and 
owing  to  her  from  the  now  defendant. 

The  defendant  demurred,  for  that  the  matters  alleged 
in  the  replication  did  not  confess  and  avoid  the  plea,  and 
for  that  the  matters  pleaded,  if  true,  would  only  be  an 
equitable,  and  not  a  legal  answer  to  the  plea.    Joinder. 

Theobald,  in  support  of  the  demurrer,  contended  that 
the  plaintiff  was  estopped  from  suing  the  defendant  upon 
the  subject  matter  of  the  set-off,  by  the  verdict  in  the 
former  action.  Com.  Dig*  tit  Estoppel,  (E).  The  plea 
of  set-off  was  a  plea  in  bar,  and  came  nearest  in  analogy 
to  a  plea  of  payment,  and  in  fiict  amounted  to  a  statutable 
plea  of  payment  Marriott  v.  Hampton  (a),  was,  in 
effect,  a  decision  in  this  case,  and  the  principle  there 
hud  down  was  affirmed  in  Hamlet  v.  Richardson  (6). 
It  was  quite  consistent  with  this  replication,  that  the  jury 
might  have  returned  their  verdict  upon  evidence  adduced 
before  them.  The  Court,  in  viewing  the  case,  would 
consider  it  as  in  some  degree  assimilated  to  a  motion  for  a 
new  trial,  and  the  practice  was,  in  such  a  case,  that  the 
Court  would  not  grant  the  application  merely  because  a 
party  had  omitted  to  produce  witnesses  in  order  to  support 
a  claim  which  he  had  set  up. 

C.  C.  Jones,  in  support  of  the  replication,  contended 
that  if  the  Court  were  to  decide  in  favour  of  the  defendant 
on  this  demurrer,  they  would  place  a  defendant,  pleading 
a  set-off,  in  a  situation  worse  than  that  which  a  plaintiff 
was  allowed  to  maintain ;  for,  while  the  latter,  in  the  event 
of  his  bringing  an  action,  might  be  nonsuited  in  case  of  his 
being  unprepared  with  his  evidence,  and  might  come  again 
to  the  Court  when  he  was  in  a  better  situation,  the  former 

(a)  7  T.  R.  269.  (b)  9  Bing.  644 ;  2  Moo.  &  Sc.  644. 
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would  be  concluded  in  his  rights  if  he  should  plead  a  set-  1889. 
off  and  then  be  unable  to  prove  it.  It  was  the  poUcy  of 
the  Courts,  however,  to  encourage  pleas  of  set-off» 
rather  than  by  such  a  decision  to  drive  pardes  to  bring 
cross-actions.  The  verdict  on  a  plea  of  set-off  could 
not  operate  as  an  estoppel,  because  it  might  be  that 
the  defendant  would  establish  a  part  of  his  claim,  and  yet 
the  demand  proved  by  the  plaintiff  against  him  might 
exceed  that  which  he  set  up,  and  in  such  a  case  the 
plaintiff  would  have  a  verdict,  although  the  defendant 
might  have  established  his  plea.  Cousins  v.  Paddon{a\ 
Moore  v.  Butlin  (b).  {^Bosanquet,  J.,  referred  to  Laing  v. 
Chatham  (c)].  In  Ravee  v.  Farmer  (c(),  it  was  held  that 
an  award  made  upon  a  reference  of  all  matters  in  difference 
between  the  parties,  did  not  preclude  the  plaintiff  from 
suing  upon  a  cause  of  action  subsisting  against  the 
defendant  at  the  time  of  the  reference,  upon  proof  that  the 
subject  matter  of  such  action  was  not  laid  before  the 
arbitrators  or  included  in  the  matters  referred.  Although 
that  case  was  not  precisely  similar  to  the  present,  yet  it 
bore  upon  it  considerably,  for  it  was  contended  there  that 
the  award  was  in  the  nature  of  an  estoppel.  [Bosanquet^  J. 
In  Hennell  v.  Fairlamb  {e)  it  was  held  that  a  party  could 
not  bring  an  action  for  what  had  been  the  subject  of  a  set- 
off in  a  former  action  by  the  defendant  against  him;  but, 
if  the  set-off  was  more  than  sufficient  to  cover  the  demand 
in  the  first  action,  he  might  sue  the  other  party  for  the 
surplus.]  The  cases  of  Seddon  v.  Tuiop  (/),  Lord  Bagot 
V.  Williams  (g)^  Hadley  v.  Green  (A),  Heming  v.  WiUon  (t), 
Thorpe  v.  Cooper  {k\  and  Godson  v.  Smith  (l),  were 
also  cited. 

Theobald^  in  reply.  The  doctrine  of  the  present  day  was 

(fl)  Ante,  Vol.  4,  p.  488.  {g)  3  B.  &  C.  236 ;  6  Dowl.  k 

\h)  2  Nev.  &  P.  436.  R.  87. 

(c)  1  Campb.  252.  (A)  2  Cr.  &  Jer.  374. 

id)  4  T.  R.  146.  (f)  5  Car.  k  P.  54. 

(e)  3  Esp.  104.  {h)  5Biiig.  116;  2Moo.&P.245. 

(/)  6  T.  R.  607.  (J)  2  Moo.  167. 
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iaS9.  more  strict  than  that  adopted  in  die  early  casflk  Moatofthe 
authorities  referred  to  also  differed  from  the  present  caae» 
for,  in  them,  the  second  action  was  not  brought  for  a  cause 
determined  in  the  first.  In  this  case,  the  plaintiff,  if  he  had 
found  himself  unable  to  sustain  his  plea  of  set-off  in  the 
first  action,  might  have  withdrawn  it  before  the  trial,  so 
that  he  could  not  now  complain  that  the  Court  dealt 
harshly  with  him  in  case  of  their  deciding  in  farour  of  the 
defendant,  (a) 

TiNDAL,  C.  J. — It  appears  to  me,  that  the  plea  in 
this  case  is  a  good  plea,  and  there  is  no  sufficient  answer 
to  it  contained  in  the  facts  alleged  in  the  repiitation.  The 
action  is  in  debt,  and  the  declaration  contains  the  commoo 
counts  for  money  had  and  received,  money  paid,  and  on 
an  account  stated.  There  is  then  a  plea  which  states  a 
former  action  to  have  been  brought  by  the  defisndant 
against  the  plaintiff,  as  an  answer  to  the  dedaration,  in 
which  there  was  pleaded  a  set-off  for  the  same  sum  iriiieli 
is  now  sought  to  be  recovered,  that  a  verdict  negatived 
the  right  to  set-off,  and  that  judgment  was  thereupon 
given.  The  question  is,  whether,  after  a  precise  issue  upon 
thesame  point  has  been  found  agldnst  the  plaintiff,  the  party 
is  entitled  to  bring  a  new  action,  and  to  agitate  the  same 
matter  again.  There  can  be  no  doubt,  that  if  the  phun- 
tiff  had  been  the  plaintiff  in  the  former  action,  and  if,  after 
plea  pleaded,  a  verdict  had  been  found  against  him,  he 
could  never  have  brought  the  matter  into  question  again 
by  such  a  pleading  as  thb,  that  he  was  not  ready  before. 
The  answer  to  a  proposition  that  he  should  bring  a  firesh 
action,  would  be,  that  he  might  have  adopted  that  course 
which  the  law  permitted,  and  that  he  might  have  allowed 
himself  to  be  nonsuited.  But  it  is  said  that  there  is  great 
hardship  in  concluding  a  defendant  upon  his  plea  of  set- 
off, because  he  could  not  be  nonsuited.    I  admit  that  Uiat 

(a)  See  Robnuon  y.  Whitehead,  consider,  whether  he  has  sufficient 
ante,  VoL  6,  p.  292»  where  it  was  legal  proof  to  support  his  demaad, 
held,  that  a  plaintiff  is  bound  to     before  he  anreats  a  defendant. 
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hardship  does,  in  some  measure,  arise ;  but  the  very  eir-        1-839. 
camstance  of  putting  the  plea  on  the  record  is  of  his  own     s]^^^^^ 
election ;  and  if,  before  the  trial,  he  found  that  his  eireum-  «'• 

stances'were  such  as  that  he  could  not  proye  what  he  al- 
leged, he  might  have  gone  before  a  Judge  at  Chambers,  and 
have  taken  the  plea  off  the  record,  upon  the  payment  of 
such  costs  as  the  other  party  might  have  been  put  to ;  nay, 
more,  even  at  the  trial,  if  he  had  applied  to  the  Judge, 
upon  the  payment  of  such  costs  as  would  have  set  the 
matter  right  between  the  parties,  the  plea  might  have 
been  withdravm.  After  all,  therefore,  it  is  a  matter  of 
his  own  election. 

A  second  hardship  which  is  urged  is,  that  on  a  plea  of 
set-off  the  defendant  cannot  succeed,  unless  he  prove  the 
debt  due  to  him  to  be  equal  in  amount  to  the  plaintiff's 
demand*  The  answer  to  that,  however  is,  that,  although 
the  verdict  shall  be  found  against  him,  yet  he  will  have 
the  benefit  of  the  set-off,  in  the  damages  recovered  by 
the  plaintiff  being  reduced  by  the  amount  proved  to  be 
due  from  him  to  the  defendant.  So  that  if  in  a  case 
where  100/.  were  sought  to  be  recovered  by  the  plaintiff, 
the  defendant  proved  a  set-off  to  the  extent  of  902.,  by 
the  law,  as  laid  down  in  Moore  v.  ButUn,  he  will  have  the 
benefit  of  the  90/.  being  deducted  from  the  sum  demanded 
by  the  plaintiff.  I  cannot  decide  then,  that  an  estoppel 
can  be  set  aside  on  the  ground  alleged  in  this  replication 
consistently  with  the  case  of  Outram  v.  Morewood  (a), 
which  was  so  well  argued  by  Lord  EUenborough. 

BosAMQU£T,  J. — I  am  of  opinion  that  this  plea  is  well 
pleaded,  and  that  the  demurrer  must  be  over-ruled.  I 
have  always  understood  that  when  issue  is  joined  between 
two  parties  in  a  cause,  in  a  second  action  on  the  same 
matter,  the  verdict,  judgment,  and  issue  in  the  first  suit, 
may  be  pleaded  by  way  of  estoppel,  and  are  conclusive. 
That  is  the  case  here,  and  there  is  an  averment  that  the 
sum  which  was  the  subject  of  the  set-off  in  the  first  acMon, 

(a)  3  East,  346. 
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18S9.  is  the  same  which  is  now  in  controversy.  It  is  alleged 
that  this  estoppel  operates  with  hardship  on  a  defendant, 
because  he  cannot  be  nonsuited  on  the  failure  of  his 
evidence  in  the  same  manner  as  a  plaintiff.  It  may  be  so 
in  some  few  cases,  but  it  must  be  so,  because  the  defend- 
ant makes  his  election  in  putting  such  a  plea  as  this  on  the 
record.  It  is  put  on  record  as  a  set-off,  in  answer  to  the 
plaintiff's  whole  cause  of  action,  and  on  the  trial,  if  the 
set-off,  as  pleaded,  b  not  proved  so  far  as  to  be  an  answer 
to  the  action,  the  verdict  must  be  against  the  defendant. 
But,  although  this  must  be  the  effect  of  his  pleading, 
he  has  the  benefit  of  what  he  does  prove,  in  reducing 
the  verdict,  and  it  operates  as  an  answer  to  the  extent 
proved.  It  is  for  the  defendant,  therefore,  to  say 
whether  he  will  defend  the  action  without  pleading  » 
set-off,  and  if  he  pleads  it,  he  must  suffer  all  the  conse- 
quences of  leaving  it  on  the  record.  Here  he  has  aban- 
doned the  opportunity  of  taking  the  plea  off  the  record, 
on  the  payment  of  all  costs,  which  he  might  have  obtained 
on  going  to  a  Judge  at  Chambers,  up  to  the  very  last 
moment  before  the  trial  was  called  on.  But  he  puts  the 
plaintiff  to  the  trouble  and  expense  of  coming  down  to 
contest  the  plea  set  up,  and  although  it  is  said  that  the 
plaintiff  recovers  the  costs  of  the  pleadings  on  that  issue, 
yet  we  know  that  that  is  not  by  any  means  remunerating 
him  for  the  costs  which  he  is  put  to,  and  I  think  the  defend- 
ant must  abide  by  the  consequences  of  his  proceeding. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  distinctly 
laid  down,  that  a  verdict  obtained  may  be  pleaded  as  an 
estoppel  in  a  subsequent  suit  on  the  same  cause  of  action. 
The  effect  of  the  replication  of  nil  debet  to  a  plea  of  set* 
off,  is  the  same  as  that  of  a  plea  of  nil  debet  to  an  action 
of  debt ;  and  if  a  defendant  proves  any  part  of  his  chum 
pleaded,  it  goes  in  reduction  of  damages.  It  might,  per- 
haps, be  considered  that  the  more  correct  mode  of  pro- 
ceeding would  be,  that  there  should  be  a  special  finding ; 
but  in  this  case  the  issue  was  whether  any  part  of  the 
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it  was  due.    I  think,  therefore,  that  thb  is  a  good  plea  EAmfou 
of  estoppel.  J;^ 


Erskinb,  J.,  concurred. 


Judgment  for  the  Defendant. 


Hearsey  «.  Pechell  and  Others. 

JVlLDE,  Serjt.,  moved  for  a  rule,  calling  upon  the  Jj^'"'^**'' 
plaintiff  to  shew  cause  why  proceedings   in  this  action  against  magis- 
should   not  be  stayed  until  security  for  costs  had  been  ing  the  plaintiff 
given.     It  was  an  action   of  trespass,  brought  against  ^h\ch*wM^'  ' 
certain  magistrates    and    their  officers,   for  turning  the  !fS?^^*®^ 
plaintiff  out  of  a  cottage,  in  which  he  had  lived  for  several  parish,  the 

1  .    •  1  «         ^1  •  •  #»  Uourt  refused 

years,  under  a  warrant  issued  under  the  provisions  of  to  order  secu- 

the  59  Geo.  3,  c.  -12.     It  appeared  that  the  plaintiff  and  ^J^l^^^^ 

his  father  had  been  in  possession  of  the  cottage  for  many  being  suggested 

..11  1        11  *****  *^®  plain- 

years,  and  that  it  had  been  originally  granted  to  the  latter  tiff  had  been 

by  the  parish,  instead  of  his  being  taken  into  the  poor  brUig thewtbn 

house.      The   cottage   being  subsequently   sold   by   the  by  a  third 

direction  of  the   Board   of  Guardians,   the  warrant  in  gationsmade 

question  had  been  obtained  and  executed.     In  support  ant  being  de- 

of  the  motion  it  was  stated,  in  the  affidavits,  that  a  Mr.  "^ja"^" 

Wood,  who  resided  in  the  neighbourhood,  had  supported 

and  countenanced   the   plaintiff  in  the  claim   he   made. 

Various  letters  were  produced,  in  which  he  had  spoken 

of  the  case ;  in  one  of  them,  which  he  had  written  to 

the  parish  officers,  he  said,  that  he  would  not  shrink  from 

any  step  which  he  might  have  taken  in  the  affair,  and  that 

while  trial  by  jury  existed  he  feared  no  one :  if  personally 

insulted,  he  would  spare  no  expense  in  defending  himself, 

and  that  he  had  considered   the  cause  as  public,  and  not 

of  a  private  character.     It  appeared  also,  that  he  had  sent 
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the  plaintiff  to  Mr.  Rodgers,  an  attorney ,  in  London,  who 
had  since  conducted  the  suit ;  and  it  was  contended,  that 
in  doing  so  he  had  identified  himself  with  the  cause. 
He  had,  besides,  alluded  to  Mr.  Rodgers  in  one  of  his 
letters,  and  said,  that  if  the  parish  officers  would  send 
the  title  deeds  of  the  cottage  to  that  gentleman,  and 
prove  to  his  satisfaction  that  the  property  belonged  to 
the  parish,  Hearsey,  the  plaintiff,  would  give  no  further 
trouble.  The  object  of  the  present  motion,  therefore,  was, 
that  the  plaintiff,  or  Mr.  Wood,  should  be  compelled  to 
give  security  for  costs;  and  it  was  submitted  that  the 
latter,  in  his  letters,  had  shewn  that  he  possessed  so 
complete  a  controul  over  the  cause  as  to  entitle  the  Court 
to  compel  him  to  give  that  security  which  was  asked. 
The  case  of  Tenant  v.  Brown  (a)  was  relied  upon,  where 
trespass  being  brought  against  the  parish  officers  for  a 
distraint  for  poor  rates,  the  Court  stayed  the  proceedings 
in  the  cause  until  security  for  costs  had  been  given  by  the 
landlord  of  the  plaintiff,  who  was  also  the  attorney,  and 
who  had  instigated  the  plaintiff  to  refuse  to  satbfy  the 
demand  made  upon  him. 


ErlCf  for  Wood,  and  Knowles,  for  the  plaintiff,  inbse- 
quently  shewed  cause,  and  produced  affidavits,  in  which 
it  was  denied  that  Wood  had  any  pecuniary  interest  in 
the  suit,  or  that  Rodgers  was  his  attorney.  The  Court 
would  not  require  security  for  costs  on  the  ground  of  the 
poverty  of  the  plaintiffs;  Day  v.  Smith (b),  McCuttock 
V.  Robinson  (c),  Morgan  v.  Evans  {(I).  The  case  of 
Tenant  v.  Broton  was  very  different  from  the  present,  for 
there  the  landlord  had  a  direct  pecuniary  interest  in  the 
suit,  having  indemnified  the  plaintiff.  Wood,  however, 
altogether  denied  that  he  interfered  from  any  other  but 
compassionate  motives,  or  that  he  was  in  any  way  an- 
swerable .  for  the  costs  of  the  plaintiff  to .  his  attorney. 


(a)  5  B.  &  C.  208. 

(6)  Ante,  Vol.  1.  p.  460. 


(c)  2  N.  R.  352 
{d)  7  B.  Mo.  344. 
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It  would  be  exceedingly  hard,  therefore,  if  the  plaintiff's 
rights  should  be  prejudiced  by  the  act  of  a  person  who 
interfered  from  motives  of  humanity  only. 

Wilde,  Serjt.,  contra,  contended  that  the  conduct  of 
Wood  throughout  the  whole  matter  shewed  the  action 
to  be  his.  He  introduced  the  plaintiff  to  Rodgers ;  he 
subsequently  disbursed  10/.,  and  the  notices  were  served 
through  him.  From  whatever  motives  he  acted,  therefore, 
the  action  was  his,  and  the  Court  would  treat  it  as  such, 
and  call  upon  him  to  give  the  security  which  was  called  for. 

TiNDAL,  C.  J. — We  are  not  called  upon  now  to  decide 
whether  this  cottage  is  the  property  of  the  plaintiff  in 
this  action,  or  of  the  parish  in  which  it  is  placed,  for 
although  the  affidavits  state  circumstances  which  may 
lead  us  to  form  our  own  opinion  upon  that  subject,  the 
plaintiff  is  entitled  to  go  to  a  jury.  The  real  question  is, 
however,  whether  the  action  is  virtually  the  action  of  the 
plaintiff  himself,  or  of  Wood?  because,  if  it  was  the 
action  of  Wood,  and  if  it  was  brought  to  try  a  right  in 
which  he  was  interested,  or  if  it  was  brought  at  his  own 
instigation,  it  would  be  but  just  that  the  party  who  is  the 
real  plaintiff,  and  who  stands  behind  the  person  who  is 
put  forward,  should  give  security.  That  is  the  principle 
to  be  collected  from  Tenant  v.  Brown,  where  the  action 
was  brought  for  the  benefit  of  the  landlord,  who  was  the 
attorney  in  the  cause.  In  the  present  instance,  however, 
it  is  not  satisfactorily  shewn  to  me  that  this  is  a  case  of 
that  description.  There  are  certain  expressions  used, 
undoubtedly  exceedingly  strong,  and  which  justified  the 
application  to  the  Court,  in  order  that  some  explanation 
might  be  given ;  but  I  think,  that  upon  looking  at  the 
affidavits,  both  of  the  plaintiff  and  Wood,  the  statement,  on 
which  this  motion  was  made,  that  it  was  the  action  of 
Wood,  and  not  of  the  plaintiff,. is  sufficiently  answered. 
The  rule  must,  therefore,  be  discharged. 

G   G  2 
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Heaesey 

«. 

Pbchbll 

and  Otlien. 


BosANQUET^  J. — I  am  of  the  same  opinion. 

CoLTM AN,  J. — I  think  that  the  defendants  made  a  yery 
natural  and  proper  experiment,  in  applying  to  the  Court, 
and  the  rule  must  be  discharged,  without  costs. 

Erskine,  J.,  concurred. 

Rule  discharged ;  costs  to  be  costs  in  the  cause. 


Wherein  an 
action  of  tres- 
paasbrongfat 
a^inst  a  ma- 
psdate  in  his 
judicial  charac- 
ter, the  defend- 
ant obtains  a 
Terdict,  he 
most,  under 
the  provisions 
of  the  7  Jac.  1, 
c.  5,  obtain  the 
certificate  of 
the  judge  be- 
fore whom  the 
cause  is  tried, 
in  order  to 
obtain  his 
double  costs. 


Penney  «•  Slade  and  Another. 

JoOMPASy  Serjt.,  moved  for  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  defendants  should  not 
enter  a  suggestion  upon  the  record  that  they  were  sued  in 
this  action  as  magistrates,  and  why  the  Master  should  not 
tax  them  double  costs  ?  He  produced  an  affidavit,  in  which 
it  was  stated  that  this  was  an  action  of  trespass,  brought 
against  the  defendants,  as  magistrates,  for  issuing  a  warrant 
of  distress,  under  which  the  plaintiff's  goods  were  seiied 
and  sold,  for  an  amount  due  for  a  poor  rate.  The  eause 
was  tried  at  the  Spring  Assizes  for  the  county  of  Dorset, 
18S8,  and  a  verdict  was  found  for  the  defendants;  and 
subsequently,  an  unsuccessfiil  attempt  to  obtain  a  new  trial 
was  made  by  application  to  this  Court.  When  the  parties 
subsequently  went  before  the  Master,  to  tax  costs,  it 
admitted  by  the  plaintiff's  agent  that  the  action 
brought  against  the  defendants  in  their  character  and 
capacity  as  magistrates,  but  an  objection  was  raised  to  the 
payment  of  double  costs,  without  the  certificate  of  the  judge 
who  tried  the  cause,  and  subsequent  applications  having 
been  made  to  Lord  Denman,  the  presiding  judge  at  the 
trial,  they  had  proved  unsuccessful.  The  present  motion 
was,  therefore,  made. 
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Crowder  and  Bingham  shewed  cause,  and  contended, 
that  the  application  could  not  be  granted,  for  the  certificate 
must  be  given  by  the  judge  before  whom  the  cause  was 
tried,  and  not  by  the  Court.  The  statute  7  Jac.  1,  c.  5,  s.  1, 
provided,  that  "  if  the  verdict  shall  pass  with  the  defendant 
or  defendants  in  any  such  action,  or  the  plaintiff  or 
plaintiffs  therein  become  nonsuit,  or  suffer  discontinuance 
thereof,  in  every  such  case  the  justice  or  justices,  or  such 
other  judge,  before  whom  the  said  matter  shall  he  tried, 
shall,  by  force  and  virtue  of  this  act,  allow  unto  the 
defendant  or  defendants,  his,  or  their  double  costs,  which 
he  or  they  shall  have  sustained,  by  reason  of  their  wrongful 
vexation  in  defence  of  the  said  action  or  suit.**  This 
enactment  was  made  perpetual  by  the  subsequent  statute 
21  Jac.  1,  c.  12,  the  5th  section  of  which  enacted,  "  that 
if,  upon  the  trial  of  any  such  action,  the  plaintiff  shall  not 
prove  to  the  jury  which  shall  try  the  same,  that  the  cause 
of  action  was  within  the  county  wherein  such  action  shall 
be  laid,  then,  in  every  such  case,  the  jury  shall  find  the 
defendant  not  guilty  ;  and  if  the  verdict  shall  pass  with  the 
defendant  or  defendants  in  any  such  action,  or  the  plaintiff 
or  plaintiffs  therein  become  nonsuit,  or  suffer  any  dis- 
continuance thereof,  in  every  such  case  the  defendant  or 
defendants  shall  have  such  double  costs,  and  all  other 
advantages  and  remedies  as  in  and  by  the  said  former  act 
are  limited,  directed,  or  provided."  They  cited  the  cases 
Anon.{a),  Grindley  v.  HoUoway  (6),  and  Harper  v.  Carr{c), 
and  contended  upon  them,  that  the  certificate  must  be 
granted  by  the  judge  who  presided  at  nisi  prius,  in  order 
to  entitle  the  defendant  to  claim  double  costs.  Those 
cases  were  subsequent  to  both  statutes,  and  had  been 
universally  adopted  as  decisive.  Whether  the  judge  at 
nisi  prius  was  bound  to  grant  the  certificate  or  not,  was 
not  for  the  Court  now  to  inquire,  but  was  for  his  own 
consideration ;  the  application  must  be  to  him.     It  was  in 


Slade 

and 
Another. 


(a)  2  Ventris,  45. 


(b)  Dougl.  307. 


(c)  7  T.  R.  448. 
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his  power  to  grant  the  certificate,  and  if  the  Court  had  not 
original  jurisdiction  to  interfere,  they  could  not  afterwards 
grant  such  an  application  as  the  present.  The  judge  at 
nisi  prius  was  the  person  best  quaUfied  to  decide  upon  the 
propriety  of  granting  the  certificate,  and  it  could  not  be 
said  that  it  was  not  intended  to  lodge  a  discretionary 
authority  somewhere,  for  it  might  be,  that  although  the 
magistrate  was  acting  in  his  judicial  capacity,  he  might  so 
misconduct  himself  as  to  disentitle  him  to  the  favour 
proposed  to  be  extended  to  him  by  the  statute,  HoUom  ▼. 
Boldero  (a).  The  provisions  of  the  act  must,  besides,  be  taken 
distributively,  and  as  applicable  to  the  judge  at  nisi  prius, 
when  the  trial  of  the  cause  actually  took]  place,  and  to  the 
Court,  when  the  suit  was  terminated  by  a  discontinuance. 
The  more  recent  statute  carried  the  case  no  further  than 
that  first  enacted ;  the  first  act  related  only  to  cases  where 
the  venue  was  improperly  laid,  and  that  which  was  more 
recently  framed  only  re-enacted  the  original  statute,  and 
was  not  intended  to  alter  it,  though  it  might  add  to  it. 


WildCf  Serjt.,  and  Bompas^  Serjt,  in  support  of  the  rule, 
contended,  that  the  cased  of  Grindley  v.  HoOawa^  and 
Harper  v.  Carr  were  decided  upon  the  authority  of  that 
in  FentrU,  the  report  of  which  was  so  short  and  so  general 
as  to  be  entitled  to  little  weight.  The  statutes  were  plain 
in  their  intention,  and  it  was  obvious  that  it  was  not  the 
object  of  the  legislature  to  invest  either  the  Court,  or  the 
judge  who  tried  the  cause,  with  any  discretion.  The  word 
''  tried,"  which  was  used,  was  not  to  be  construed  in  the 
narrow  light  of  applying  to  a  cause  actually  tried  before  a 
jury,  but  it  must  be  taken  to  mean  determined,  and  as  it 
might  be  determined  as  well  by  discontinuance  as  by  actual 
trial,  the  power  of  giving  costs  existed  with  the  Court,  as 
well  as  with  the  j  udge  at  nisi  prius.  The  object  of  the  acts 
was  evidently  to  indemnify  defendants,  and  the  terms  here 


(a)  Cited  by  Burroughs  J.,  in  Wright  v.  Waleg,  5  Bing.  339. 
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employed  were  sufficient  to  carry  out  that  intentipn  so  as 
to  meet  every  possible  case.  The  judge  at  nisi  prius  did 
not  allow  the  costs  in  any  case;  but  be  only  gave  his 
certificate  that  the  suit  was  against  a  magistrate,  and  then 
the  Court  directed  the  costs  to  be  allowed. 


1839. 


TiNDAL,  C.  J. — It  appears  to  me  that  this  rule  must 
depend  upon  the  proper  construction  to  be  put  upon  the 
7  Jac.  1,  c.  5,  because  so  far  as  relates  to  the  21  Jac.  1, 
c.  12,  8.  5,  I  do  not  think  its  provisions  apply  to  this 
case,  but  they  only  refer  to  what  is  contained  in  the  pre- 
ceding 4th  section.  That  section  recites  that  the  plaintiff, 
being  at  liberty  to  lay  his  action,  which  he  should  bring 
against  any  justice  of  peace,  or  other  officer,  in  any  foreign 
county  at  his  choice,  which  had  proved  very  inconvenient 
unto  sundry  of  the  officers  and  persons  aforesaid,  that  had 
been  impleaded  by  some  contentious  and  troublesome 
persons  in  counties  far  remote  from  their  places  of  habi- 
tation ;  and  then  the  5th  section  enacts,  that  "  if  upon  the 
trial  of  any  such  action,  the  plaintiff  shall  not  prove  to  the 
jury  who  shall  try  the  same,  that  the  cause  of  action  was 
within  the  county  wherein  such  action  shall  be  laid,  then, 
in  every  such  case,  the  jury  shall  find  the  defendant  not 
guilty ;  and  if  the  verdict  shall  pass  with  the  defendant 
or  defendants  in  such  action,  or  the  plaintiff  or  plaintiffs 
therein  become  nonsuit,  or  suffer  any  discontinuance 
thereof,  that  in  every  such  case  the  defendant  or  defend- 
ants shall  have  such  double  costs,  and  all  other  advantages 
and  remedies  as  in  and  by  the  said  former  act  is  limited, 
directed,  or  provided.**  The  object  of  that  provision  is, 
that  at  the  trial  the  jury  shall  find  the  defendant  not 
guilty,  without  any  reference  or  regard  to  any  evidence 
given  by  the  plaintiff  touching  the  case,  for  which  the 
action  is  brought,  if  it  turns  out  that  that  cause  arose  in 
a  different  county,  no  matter  what  the  merits  are.  That 
is  quite  distinct  from  anything  in  the  act  of  the  7  Jac.  1, 
and  then  it  goes  on  to  provide,  that  in  case  of  a  discon- 
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tinuance  or  nonsuit,  the  defendants  shall  have  "  such  ** 
double  costs  as  were  before  given.  This  then  carries  us 
back  at  once  to  the  provisions  of  the  former  act,  and  to  the 
construction  to  be  put  upon  them.  That  act  is  made  per- 
petual by  the  more  recent  statute,  and  it  would  be  needless 
to  say  that  that  would  not  have  been  the  case  if  it  were  not 
intended  that  it  should  still  have  an  operation  of  its  own. 
The  question,  therefore,  is,  what  is  the  construction  to  be 
put  upon  the  1st  section  of  the  7  Jac.  1,  c.  5  ?  That  clause 
provides,  that  "  if  the  verdict  shall  pass  with  the  defendant 
or  defendants  in  any  such  action,  or  the  plaintiff  or  plain- 
tiffs become  nonsuited,  or  suffer  any  discontinuance 
thereof,  in  every  such  case  the  justice  or  justices,  or  such 
other  judge  before  whom  the  said  matter  shall  be  tried, 
shall,  by  force  and  virtue  of  this  act,  allow  unto  the  de- 
fendant or  defendants,  his  or  their  double  costs,  which  he 
or  they  shall  have  sustained  by  reason  of  their  wrongful 
vexation  in  defence  of  the  said  action  or  suit."  The  first 
observation  made  upon  this  clause,  on  which  reliance  is 
placed,  in  support  of  this  rule,  is,  that,  as  the  three 
events  referred  to,  namely,  a  verdict  for  the  defend- 
ant, a  nonsuit,  and  a  discontinuance,  cannot  all  of  them 
be  the  subject  matter  of  a  trial,  the  words  "justice  or 
justices,  or  such  other  judge  before  whom  the  said  matter 
shall  be  tried  *^  must  apply,  as  well  to  the  proceedings  of 
the  Court  in  which  the  action  is  brought,  as  to  an  actual 
trial  before  a  jury ;  and  that  the  Court,  sitting  in  banco, 
has  a  power  to  interfere  to  enter  a  suggestion,  as  well  as 
the  judge  at  nisi  prius  has  the  power  to  grant  a  certificate. 
But  it  appears  to  me,  that  although  the  words  are  stated 
with  some  little  obscurity,  we  must  take  them  according 
to  that  to  which  they  are  applicable.  The  case  of  the  dis- 
continuance of  an  action  being  provided  for,  by  a  rule  of 
Court,  and  as  a  nonsuit  must  be  taken  to  mean  a  trial, 
then  comes  the  question,  what  is  the  meaning  of  the  words 
''justice  or  justices,  or  other  judge?"  I  should  rather 
say,  that,  looking  at  the  previous  recital,  the  action  may 
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be  brought  in  the  Courts  at  Westminster  or  elsewhere, 
and  that  all  cases,  not  only  where  actions  are  brought  in 
the  superior  Courts,  but  where  they  are  brought  in  any 
Court  of  Record,  come  within  the  description  given.  This 
is  a  statutable  power  given  to  the  judge  to  allow  double 
costs,  and  as  he  is  best  acquainted  with  the  merits  of  the 
cause  tried,  he  is  the  person  best  qualified  to  decide  upon 
the  allowance  of  the  costs ;  and,  therefore,  he  may  say,  in 
some  way  or  other,  that  he  allows  the  costs,  and  may  sig- 
nify to  the  Court  above  that  he  believes  the  case  to  be 
one  to  which  the  statute  applies.  I  do  not  mean  to  say 
that  even  if  there  was  no  authority  for  this  decision,  the 
case  would  not  be  liable  to  receive  the  same  construction ; 
but  at  all  events,  after  the  decisions  which  have  been 
given,  I  think  we  should  not  set  them  aside,  unless  we  saw 
very  strong  grounds  for  doing  so.  Therefore,  unless 
there  is  some  declaration  of  the  judge  that  double  costs 
shall  be  given,  the  Court  will  not  allow  them. 


1839. 


BosANQUET,  J. — I  really  should  have  thought,  that  after 
the  point  of  this  case  had  been  decided  by  three  or  four 
cases,  the  first  of  which  took  place  in  the  time  of  William 
and  Mary,  founded  on  the  existing  usage  of  proceeding 
in  the  Courts,  which  was  followed  up  by  the  opinions  of 
Lord  Mansfield  in  Grindley  v.  HoUoway,  and  of  Lord 
Kenyan  in  Harper  v.  Carr^  and  which  have  been  suc- 
ceeded by  another  case  in  our  own  time,  in  the  Court  of 
Exchequer,  of  Norman  v.  Danger  (a),  while  there  has 
not  been  a  single  decision  of  an  opposite  character,  it 
might  have  been  taken  for  granted  that  this  question  was 
at  rest,  and  that  we  should  not  have  been  called  upon  to 
pronounce  a  decision  upon  this  statute.  I  do  not  shrink 
from  the  discussion,  but  I  think  that  it  is  quite  sufficient  to 
say,  that  I  concur,  for  the  reasons  already  given  that  these 
cases  establish,  that  the  certificate  of  a  judge  is  neces- 


(a)  3  Y.  &  Jer.  203. 
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sary.  Hercj  it  appears  that  an  application  has  been  made 
to  Lord  Denman,  and  he  has  not  granted  bis  certificate. 
That  is  all  that  is  shewn ;  but,  even  if  it  bad  appeared  to  us 
distinctly  that  the  learned  judge  had  refused  to  grant  his 
certificate,  it  does  not  appear  to  me  that  it  would  have 
given  the  Court  jurisdiction ;  for  my  opinion  is  founded 
upon  this,  that  unless  there  is  a  certificate  of  the  learned 
judge  who  tried  the  cause,  which  gives  us  die  power  to 
award  the  costs,  the  Court  have  no  jurisdiction. 

CoLTM AN,  J. — I  put  my  decision  upon  this  ground,  tliat, 
where  there  has  been  a  course  of  decisions  in  reference 
to  a  statute  or  any  other  subject,  we  should  not  depart 
from  them,  unless  it  is  shewn  (that  manifest  injustice  would 
be  done  by  adhering  to  them).  In  this  case  I  should  say, 
that  the  course  which  has  been  adopted  of  requiring  the 
certificate  of  the  judge  who  tried  the  cause  is  extremely 
convenient,  because  he  has  all  the  facts  before  him,  and 
may  readily  decide  upon  that,  which  is  exceedingly  difficult 
to  determine  upon  affidavits.  Therefore,  T  think  that  it 
should  be  held  necessary,  that  an  application  to  the  judge 
should  be  made,  not  only  in  cases  under  the  7  Jac.  1,  c.  5, 
but  also  in  cases  under  SI  Jac.  1,  c.  12,  because,  although 
in  the  cases  cited  it  does  not  appear  that  the  latter  act 
was  called  to  the  attention  of  the  Court,  yet  it  cannot  be 
supposed  that  it  was  entirely  overlooked. 

EasKiNE,  J. — It  appears  to  me  that  the  effect  of  the 
fifth  section  of  the  21  Jac.  1,  c.  12,  is  only  to  extend  to 
those  cases,  which  are  therein  first  alluded  to,  those 
provisions  which  had  been  previously  enacted  with  respect 
to  other  cases,  by  the  7  Jac.  1.  We  must  look,  therefore, 
to  that  statute,  and  to  the  7  Jac.  1,  for  the  rule  upon  this 
occasion.  If  this  were  a  question,  which  was  now  for  the 
first  time  brought  before  the  Court,  we  should  have  to 
determine  what  would  be  the  most  convenient  and  satis- 
factory mode  of  having  those  facts  brought  before  us. 
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upon  which  we  might  ground  our  judgment  as  to  costs. 
The  fact  of  the  action  being  against  a  justice  does  not 
appear  on  record,  and  the  Court,  therefore,  have  no  judicial 
knowledge  of  it.  It  was  said  in  Rex  v.  Poland  (a),  that 
it  should  be  done  in  the  case  of  a  discontinuance,  by 
entering  a  suggestion  on  the  record,  but  in  a  case  where 
a  trial  has  taken  place  at  nisi  prius,  and  a  verdict  re- 
turned, or  a  nonsuit  entered,  the  Courts  have  adopted  a 
particular  guide  for  themselves,  and  in  the  cases  to  which 
reference  has  been  made,  have  decided  that  they  will  have 
the  certificate  of  the  judge  who  tried  the  cause.  That 
having  been  adopted  as  the  rule  of  practice,  I  do  not  see 
why  we  should  change  it. 
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Rule  discharged,  with  costs. 

(a)  1  Sir.  49. 


Barrett  v.  Partington. 

JiOMPAS^  Serjt.,  shewed  cause  against  a  rule  obtained  Where  iu  a 
by  Peiersdofff  for  setting  aside  the  judgment  signed  on  a  p?,^idl^  {haT*^ 
coffnovit.     It  was  an  action  on  an  attorney's  bill,  and  the  Jjdgroeiit 

o  ^  '  sbould  not  be 

defendant  gave  a  cognovit  for  the  payment  of  the  amount  entered  up 
due.    The  instrument  stated,  that  the  defendant  confessed  should  be  made 
the  action,  and  that  the  plaintiff  had  sustained  damage  menf  ol^the^^" 
to  the  amount  of  100/.,  and  it  was  then  declared  that  no  ^«^*»  f?^*"^^  »* 

was  subae- 

judgment  should  be  entered  up  in  the  action,  unless  and  quentiy  de- 
until  default  should  be  made,  in  the  due  payment  of  be  paid  by  in- 
721.  2s.,  being    the  debt  upon  which  the  action  was  JJ^eTlS'iith 
brought,  together  with  costs,  to  be  taxed  by  the  Master  costs  to  be 

^*^  by  the 

as  between  attorney  and  client,  on  the  days  and  times.  Master  as  be- 
tween attorney 

and  client. 
Held,  that  the  plaintiflf  was  entitled  to  enter  up  judgment,  on  default  being  made  in  the  payment, 
of  one  of  the  instalments,  although  he  had  not  taxed  his  costs,  but  that  the  taxation  must  take 
place  before  the  issuing  of  execution. 
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and  in  the  manner  following;   and  then  the  instrument 

went  on  to  declare  that  the  money  should  be  paid  by 

*•  instalments  of  5/.  each.    Default  was  made  in  one  of  the 

Pabtington. 

payments,  and  the  plaintiff  thereupon  signed  judgment, 
but  did  not  previously  deliver  a  bill  of  costs.    The  present 
rule  was  in  consequence  obtained,  it  being  contended  that 
the  defendant  was  to  have  the  advantage  of  a  taxation 
before  judgment.     Booth  v.  Lady  Hyde  Parker  {a)  was 
relied  upon.    There  it  was  stipulated,  in  a  cognovit  given 
by  the  defendant,  that  no  judgment  should  be  entered 
up,  unless  there  should  be  default  made  in  the  payment 
of  the  debt,  with  interest  and  costs,  on  the  9th  November. 
In  case  of  default  being  made,  the  plaintiff  was  to  enter 
up  judgment,  and  proceed  to  execution,  and  take  the 
whole  of  the  debt  and  costs,  together  with  the  costs  of 
the  judgment  and  execution;  and  there,  judgment  having 
been  signed  on  the  10th  November,  it  was  held  irregular, 
although  no  part  of  either  the  debt  or  costs  had  been 
paid  by  the  defendant,  the  plaintiff  not  having  furnished 
the  defendant  with  a  bill  of  costs,  and  not  having  given 
her  notice  of  taxation.  The  case  of  Wilson  v.  Northern  (b) 
was  also  in  point ;  there,  by  the  terms  of  the  cognovit, 
the  plaintiff  was  at  liberty  to  tax  costs  and  sign  judgment, 
but  he  signed  his  judgment  before  the  costs  were  taxed, 
and  the  judgment  was  held  to  be  irregular.     It  was  now 
urged,  that  the  cases  cited  were  distinguishable  from  that 
under  consideration.     In  Booth  v.  LcKly  Hyde  Parker, 
the  default  was  on  the  non-payment  of  the  debt  and  costs, 
but  in  the  present  case  it  was  expressly  provided,  that 
the  default  should  be  taken  to  be  on  the  non-payment  of 
an  instalment    The  case  of  Wilson  v.  Northern,  turned 
upon  the  critical  construction  of  the  precise  terms  of  the 
cognovit,  which  differed  from  those  used  in  this  instance. 

Petersdorff,  in  support  of  the  rule,  submitted  that  the 
'a)  Ante,  VoL  6.  p.  S7.  {h)  Ante,  Vol  4,  p.  21 2. 


9. 

Pabtinoton. 
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dbtinction  existing  between  this  case  and  that  of  Booth 
▼•  Lady  Hyde  Parker  was  immaterial :  and  that  the 
proviso  here  introducedi  for  the  payment  of  the  costs  to 
be  taxed,  shewed  that  the  taxation  was  a  condition  pre- 
cedent to  the  signing  of  judgment. 

TiNOAL,  C.  J. — This  cognovit  declares  that  no  judgment 
shall  be  entered  up,  unless  and  until  default  shall  be 
made  in  the  due  payment  of  the  debt,  together  with  costs ; 
and  then  it  says,  that  particular  payments  shall  be  made. 
The  moment  that  a  default  takes  place,  the  plaintiff  enters 
up  judgment.  I  think  that  it  is  clear  that,  under  this 
agreement,  he  was  entitled  to  do  so,  but  he  must  tax  the 
costs  before  execution  is  issued.  This  rule  must,  therefore, 
be  discharged. 

BosANQUET,  J. — I  think  that  on  default  being  made 
upon  any  one  instalment,  the  plaintiff  was  entitled  to  enter 
up  judgment. 

Rule  discharged. 


Thornton  and  Another  r.  Jennings. 

rVlLDE,  Serjt,,  shewed  cause  against  a  rule  obtained  iMxtioTbrougM 
on  behalf  of  the  defendant  for  changing  the  venue  in  this  ^J  *^e  commii. 

°     °  sionenofthe 

action^  on  the  ground  that  the  plaintiffs  were  persons  of  Bedford  Level, 
property  and  influence  in  the  county  of  Cambridge,  where  pinons  for  the 
the  venue  was  now  laid ;  that  they  were  persons  who  had  ^n^e  of  a  ™nl 
great  controul  over  the  freeholders  of  the  county ;  and  that  tract  panoaiit 

•      1  !•  1.1  I.     ^  *^  agree- 

a  great  part  of  the  property  m  the  county  was  liable  to  be  ment.  a  motion 
rated  by  them  as  commissioners  of  the  Bedford  Level.  Change  the 

▼enae  from 
Cambridge- 
■hirc,  on  the  ground  that  many  of  the  jurors  might  be  liable  to  drainage  rates  impoeed  by  the 
plaintiffs,  the  Court  refused,  upon  such  grounds,  to  grant  the  application. 
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The  action  was  brought  by  the  plaintifis  against  the 
defendanti  for  the  non-perfonnance  of  a  contract  to  do 
certain  works  at  Denver-Sluice,  in  the  county  of  Norfolk, 
which  was  within  the  jurisdiction  of  the  plaintiffi,  and  Ae 
expenses  of  keeping  which  in  repair  were  paid  by  the 
inhabitants  of  the  Bedford  Level,  by  rates  imposed  by  the 
plaintiffs.  It  was  submitted,  that  the  circumstances  dis- 
closed, in  support  of  the  rule,  shewed  no  ground  for 
supposing  that  the  cause  might  not  be  well  tried  in  the 
county  where  the  venue  was  now  laid.  The  cases  of 
Dames  v.  Lowndes  (a),  and  Doe  v.  fVilliams{b),  were 
strongly  in  point . 


Kelly  and  Byles,  contra,  contended,  that  there  was 
sufficient  reason  to  induce  the  Court  to  make  this  rule 
absolute,  in  the  fact  alleged  that  many  of  the  jurors  would 
be  liable  to  drainage  rates  imposed  for  the  works  on  the 
Level,  and  that,  therefore,  it  would  be  very  unlikely  that  a 
special  jury  would  be  struck  entirely  uninterested. 

TiNDAL,  C.  J. — If  it  were  sufficiently  made  to  appear  to 
us  that  the  county  of  Cambridge  is  such  as  that  the  jurors 
chosen  must  necessarily  be  liable  to  be  called  upon  to 
contribute  to  the  damages  and  costs,  no  doubt  the  case 
would  have  stood  upon  a  peculiar  ground,  and  would  have 
been  worthy  our  attention  and  consideration.  The 
affidavits  do  not,  however,  disclose  any  such  fact,  and  I 
think  that  this  rule  must  be  discharged. 

Rule  discharged. 


(fl)  4  Bing.  N.  C.  711. 


(6)  5  Bing.  N.  C.  205. 
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Pearson  and  Others  v.  Yewens. 

rw  ILDE,  Serjt.,  had  obtained  a  rule  to  shew  cause,  why  An  illegal  ar- 

the  defendant  should  not  be  discharged  out  of  custody  as  fend^t  haying 

to  this  action.     From  the  affidavits  it  appeared,  that  on  the  ^°  °^®  ^y. 

^d  April,  while  the  defendant  was  in  Wright's  banking  the  sheriff,  in  a 

house,   in    Henrietta  Street,    Covent    Garden,    he  was  he  held  no 

accosted  by  a  person  who  told  him  that  he  had  a  warrant  J^^^^^ 

against  him,  and  who,   notwithstanding    his    resistance,  conveyed  tn  a 

forcibly  conveyed  him  to  the  lock  up  house  of  one  Sloman  N.,  another 

a  sherifTs  officer,  in  Cursitor  Street,  Chancery  Lane.     He  teaMfe'ned  a^ 

there  demanded  that  the  warrant  should  be  produced,  JJeOTitcJanoi! 

upon  which  he  was  arrested,  and  upon  the  following  day  ther  plaintiff, 

m       t%  •  .  originally  di- 

a  writ  of  ca.  sa.  was  shewn  to  him,  issued  at  the  suit  of  rected  to  N.,  in 

J.  &  R.  Robinson.     It  subsequently  turned  out  that  the  of"s?^?n*"* 

defendant  had  been  arrested  at  the  suit  of  one  Isabella  ^^  V  ^S> 

under  shenff. 

Maclaren,  and  that  Sloman  had  held  a  warrant  from  the  HeM,  that  that 

late  sheriff  of  Middlesex,  for  the  arrest  of  the  defendant  at  collunve,  and 

the  suit  of  that  person.     He  held  no  warrant,  however,  '^^^^^^^ 

from  the  present  sheriff,  but  took  the  defendant,  knowing  f®  the  original 

•  ••!/«*/>  illegal  caption, 

that  there  were  other  warrants  against  him  in  the  office  of  and  that  the 

the  sheriff;  and  having  taken  him  to  his  lock-up  house,  a  entitled  to  be 

warrant,  which  had  been  in  the  possession  of  Nathan,  ducharwd  out 

'  r  *  of  custody  in 

another  officer,  against  the  defendant,  at  the  suit  of  J.  &  R.  reference  to  a 

,  ,  suit  of  a  third 

Robinson,  was    delivered    to   him,   at  his   own  request,  plaintiff,  by 

Nathan  indorsing  it,  that  it  had  not  been  executed  by  him,  ^  had  been  °" 

and  the  warrant  being  altered  by  the  under  sheriff,  by  the  lodged,  upon 

®  •'  ''  which  he  was 

insertion  in  it   of  Sloman's  name,  as  one  of  the  officers,  kent  in  custody, 

by  whom  it  was  to  be  executed.     An  application  had  been  ©f  habeas 

made  to  a  judge  at  chambers  for  the  discharge  of  the  J^S'^Jl^^^ 

defendant  out  of  custody,  but  he  had  declined  to  make  any  which  the  de- 
fendant was  re* 

order,  and  then  the  defendant  sued  out  a  writ  of  habeas  moved  to  the 

corpus,  that  he  might  be  removed  into  the  custody  of  the  waSien.and  by 

warden.     To   this   writ,   the   sheriff   returned,  that  the  ''^'^^'^^JJ^ 

defendant  had  been  arrested  at  the  suit  of  the  Robinsons,  he  admitted  the 

and  that  he  was  detained  in  custody  in  three  other  actions,  custody. 
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Barrait  v.  Price  (a),  was  relied  upon.  The  presenl  rule 
was  directed  to  the  plaintiff  in  this  action,  and  to  Sloman, 
and  by  it  the  defendant  sought  to  be  discharged  out  of 
custody,  as  to  the  writ  of  ca«  sa.  upon  which  he  was 
detained,  but  upon  which,  at  the  time  of  his  arrest,  no 
warrant  had  been  issued. 


Gunning  and  Hoggins  shewed  cause,  and  contended, 
that  the  sheriff  had  the  defendant  lawfully  in  custody 
upon  the  writs  lodged  in  his  hands.  Sloman,  for  the 
purposes  of  this  action,  was  a  stranger  to  the  sheriff,  and 
his  acts  could  not  affect  him.  They  cited  Howsom  ▼• 
Walker  {b),  and  Arundel  v.  Chiity  (c).  Sloman,  however, 
was  right  in  detaining  the  defendant  so  soon  as  the 
warrant  was  delivered  to  him  by  Nathan.  The  ground  of 
the  decision  in  Barratt  v.  Price,  was,  that  there  was 
collusion  between  the  sheriff's  officer  and  the  par^  who 
made  the  illegal  arrest ;  here,  there  was  no  suggestion  of 
the  existence  of  collusion.  The  defendant,  however,  by 
his  own  act  was  precluded  from  coming  to  the  Court.  He 
had  sued  out  a  writ  of  habeas  corpus,  and  by  that  pro- 
ceeding he  had  admitted  himself  to  be  in  legal  custody. 

Wilde,  Serjt,  and  Humfrey,  in  support  of  the  rule. 
The  argument  last  urged  upon  the  attention  of  the  Court, 
that  the  issuing  out  of  the  writ  of  habeas  corpus  precluded 
the  defendant  from  coming  to  the  Court,  was  one  which 
could  not  be  supported  ;  for,  by  taking  such  a  course,  the 
defendant  did  not  admit  the  legality  of  the  custody,  in 
which  he  was,  but  only  the  fact  of  his  being  in  custody, 
and  it  was  on  the  ground  of  its  illegality  that  he  sought  to 
be  discharged.  The  arrest  by  Sloman  was  clearly  illegal, 
and  the  subsequent  detention  of  the  defendant  was  collusive 
in  the  insertion  of  Sloman*s  name  in  the  warrant  which  was 
held  by  Nathan.     That  act  was  adopted  by  the  sheriff. 


(a)  9  Bing.  666.    (6)  2  W.  Black.  823.    (c)  Ante,  Vol  1,  p.  499. 
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who  must  be  considered^  therefore,  as  a  party  to  it,  and  he 
could  not  detain  the  defendant  in  his  custody,  which  was 
a  continuation  only  of  the  illegal  custody,  in  which  he  was 
first  placed  by  Sloman.  Barrait  ▼•  Price  was  a  case  which 
differed  in  no  material  respect  from  the  present,  and  the 
Court  would,  therefore,  make  this  rule  absolute. 


1839. 


Peakbon 
and  Otheif 

V. 

YSWBKS. 


Cur.  adv.  fHdt* 


TtNOAL,  C.  J.,  subsequently  delivered  the  judgment 
of  the  Court,  and  after  stating  the  facts,  said,  on  shewing 
cause  against  the  rule  for  discharging  the  defendant  out 
of  custody,  it  was  contended,  that  Sloman,  in  making 
the  original  caption,  having  no  warrant  from  the  sheriff^ 
was  to  be  looked  upon  as  a  mere  stranger^  and  that  the 
wrongful  act  of  a  stranger  in  imprisoning  the  defendant 
could  not  operate  to  prevent  the  sheriff*  from  detaining 
the  defendant  by  virtue  of  the  writs  in  the  office,  which 
attached  as  soon  as  the  party  was  brought  into  the 
custody  of  the  sheriff*,  though  wrongfully  so  brought,  pro^ 
vided  the  sheriff*  was  no  party  to  the  wrong ;  for  which 
the  cases  of  Hanson  v.  Walker ^  and  Arundel  v.  Chitty 
were  cited.  But  it  appears  to  us,  that  if  Sloman  is  to 
be  considered  as  a  mere  stranger  in  makhig  the  original 
caption,  the  defendant  cannot  be  considered  as  having 
been  in  the  custody  of  the  sheriff*,  by  being  taken  to 
Sloman's  lock-up  house,  for  the  lock-up  house  of  Slo^ 
man's  is  not  the  prison  of  the  sheriff,  and  the  earliest 
period  at  which  any  writs  in  the  sheriff*'s  office  could,  in 
that  case,  attach,  would  be  when  the  name  of  Sloman 
was  inserted  in  the  warrant.  We  cannot,  however,  con- 
sider the  defendant  as  being  lawfully  in  the  custody  of 
Sloman,  in  consequence  of  the  insertion  of  his  name 
in  the  warrant  originally  issued  to  Nathan.  That  must, 
we  think,  be  considered  as  a  collusive  act,  intended  to 
give  a  false  colour  of  legality  to  the  original  caption  of 
the  defendant,  by  Sloman,  and  as  having,  in  eff*ect,  made 

VOL.  VII.  II  H  D«  p.  c. 
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Pbarbon 

•ad  Others 

9. 
YSWINS. 


the  sheriff  a  party  to  the  ori^nal  illegality  comnutted  by 
Sloman,  so  far,  at  least,  as  to  prevent  the  detainers  firom 
attaching.  If  the  sheriff  had  issued  a  warrant  to  Sloman 
in  the  action,  at  the  suit  of  Madareui  after  the  oriiginal 
caption,  he  would  thereby  have  cleariy  made  himself  a 
party  to  the  original  wrongful  caption,  and  we  cannot 
think  he  is  less  a  wrong  doer  in  consequence  of  his  having 
proceeded  by  a  less  direct  course  to  effect  that  which 
appears  intended  to  produce  the  same  end ;  and  the  case, 
therefore,  appears  to  us,  to  fall  within  the  principle  of 
the  decision  in  Barratt  v.  Price. 

It  was  suggested,  in  the  argument,  that  the  defendant, 
by  suing  out  the  writ  of  habeas  corpus,  and  removing 
himself  into  the  custody  of  the  warden,  had  admitted 
himself  to  be  in  the  legal  custody  of  the  sheriff,  and  that, 
in  consequence,  the  writs  in  the  office  had  attached.  But 
it  does  not  appear  to  us  that  this  admission  ought  to 
prejudice  the  defendant  A  warrant  having  been  issued 
to  Sloman  to  arrest  him,  the  &ct  could  not  be  controverted 
that  he  was  in  the  custody  of  the  sheriff;  but  it  was  open 
to  the  defendant,  before  his  removal,  to  controvert  the 
legality  of  such  custody :  and  we  see  nothing  in  the  form 
of  the  writ  of  habeas  corpus  that  should  stop  him  firom 
still  controverting  it.  We  think,  therefore,  that  thb  rule 
should  be  made  absolute. 


Rule  absolute. 
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COURT  OF  EXCHEQUER. 

IN  THE  SECOND  TEAR  OF  THE  REIGN  OF  VICTORIA. 


ToLLIT  V.  ShENSTONE.  tS^Q, 

JL  HE  declaration  stated.  That  whereas,  heretofore,  to  wit,  xhedeclaratioti 

&c.,  a  certain  person,  to  wit,  John  Young,  the  younger,  *^}^  thatont 

at  the  request  of  the  defendant,  caused  to  be  delivered  to  to  bedelWerad 

the  defendant  then^  (and  from  thence  continued  until  the  certdnloneof 

committing  by  him  of  the  grievance  hereinafter  mentioned),  ^*(j[en  wire' 

being  a  livery  stable  keeper,  a  certain  horse  of  the  plaintiff,  of»  and  kept  by 

of  great  value,  to  wit,  50/.,  to  be  taken  care  of  and  safely  j.  Y.,  and  to 

kept  by  the  defendant  for  the  said  John  Young,  the  S^fendlSt!^^^ 

younger,  for  certain  reward  to  the  defendant  in  that  behalf,  ^qucst  of  J. 

,  Y*,  on  satis* 

and  to  be  delivered  by  the  defendant,  upon  the  request  of  faction  of  all 
the  said  John  Young,  the  younger,  on  satisfaction  of  all  gpect  thereof, 
claims  or  demands  of  the  defendant  in  respect  of  the  said  |^*^^the^ 
horse,  and  it  thereupon  then  became^  and  was  the  duty  of  i^^y  of  thede* 

11.  *-  •;  fendanttore- 

the  defendant,  as  such  livery  stable  keeper  as  aforesaid,  to  deliver  the 

re-deliver  the  said  horse,  upon  the  request  of  the  said  reques^of  J*Y., 

John  Young,  the  younger,  upon  being  paid  and  satisfied  all  ^^**i,^claimg 

his  claims  and  demands  in  respect  of  the  said  horse.    And  m  respect  of  the 

the  plaintiff  further  says,  that  afterwards,  to  wit,  &c«,  the  j.  Y.' requested 

said  John  Young,  the  younger,  requested  the  defendant  deliver*the  ^ 

to  deliver  the  said  horse  to  the  plaintiff,  and  the  plaintiff  ^P'^^JS  ^***i 

then  paid  to  the  defendant  all  his  claims  and  demands,  in  the  plaintiff 

respect  of  the  said  horse,  to  wit,  the  sum  of  21.  4^.,  and  his  claims. 

Brtach,  that 
defendant 
wrongfully  detained  the  horse.     Held,  that  the  count  could  not  be  supported  as  a  count  in  trovtr, 

H   H  g 
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1839.        then  requested  the  defendant  to  deliver  to  him  the  said 
ToLLiT       ^^^^ ;  yet  the  defendant,  not  regarding  his  said  duty  in 
V-  that  behalf,  did  not,  nor  would,  when  so  requested,  as  afore- 

said,  deliver  the  said  horse  to  the  plaintiff,  but  on  the 
contrary  thereof,  wrongfully  kept  and  detained  the  said 
horse  from  the  plaintiff  for  a  long  space  of  time,  to  wit,  for 
the  space  of  four  weeks  then  next  following,  by  means 
whereof,  the  plaintiff  for  and  during  all  that  time  lost,  and 
was  deprived  of  the  use,  profit  and  advantage  which  he 
otherwise  would  have  derived  from  the  possession  and 
employment  of  the  said  horse,  and  also  was  hindered  and 
prevented  from  applying  his  care,  diligence,  and  attendance 
in  and  about  the  treatment  of  the  said  horse ;  and  the  said 
horse,  for  want  thereof,  became,  and  was  lame  and  dis-* 
ordered,  and  much  injured,  and  lessened  in  value,  to  the 
damage,  &c.  Pleas ;  not  guilty,  and  that  the  horse  was 
not  the  plaintiff's. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Hilary  Term,  the  jury  found  a  verdict  for  the 
plaintiff,  damages  15L 

KeUffy  having  obtained  a  rule  to  shew  cause  why  the 
judgment  should  not  be  arrested,  on  the  ground  th&t  the 
declaration  disclosed  no  right  of  action  in  plaintiff, 

Thesiger  and  Wilson  shewed  cause.  The  count  may 
be  supported  as  a  count  in  trover.  Smith  v.  Goodwin  (a) 
is  a  strong  authority ;  there  the  declaration  contained  six 
counts  in  case,  the  seventh  charged  that  the  defendants 
took  and  distrained  the  goods  of  the  plaintiff,  for  rent,  of 
more  than  sufficient  value  to  satisfy  the  rent  and  costs,  and 
then  voluntarily  abandoned  the  same,  and  afterwards 
wrongfully,  injuriously,  and  vexatiously  again  took  and 
distrained  the  same  goods  for  the  same  rent,  and  refused 
to  return  the  same  and  converted  them  to  their  own  use ; 
and  it  was  held  that  the  count  was  an  informal  count  in 

(a)  4  B.  &  Adol.  413;  1  Nev.  &  M.  371. 
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trover,  setting  forth  spedal  circumstances  which  it  was  1839. 
tmneoessary  to  state,  but  which  were  the  subject  of  such  toIlit 
an  action.  Suppose  here  the  horse  had  been  the  property 
of  Young,  and  he  had  given  it  to  the  plaintiff,  and  the 
defendant  had  refused  to  deliver  it  upon  the  plaintiff's  appli- 
cation, it  is  clear,  from  the  case  of  Hudson  v.  Hudson  (a), 
that  trover  might  have  been  maintained.  It  has  been 
supposed  that  Hudson  v.  Hudson  was  overruled  by 
Irons  V.  SmaUpiece  (6),  in  which  it  is  laid  down,  that  in 
order  to  transfer  property  by  gift,  there  must  either  be  a 
deed  or  instrument  of  gift,  or  there  must  be  an  actual 
delivery  of  the  thing  to  be  done;  but,  in  WiUiams^s 
Saunders,  47  a,  n.  {d),  the  learned  editors  observe,  that 
the  attention  of  the  Court  does  not  appear  to  have  been 
directed  to  Hudson  v.  Hudson.  Here  it  appears  that  the 
horse  was  the  property  of  the  plaintiff,  and  that  Young 
had  merely  a  special  property  in  it,  and  that  the  defendant's 
demand,  in  respect  of  the  horse,  was  satisfied.  There  then 
appears  a  wrongful  detainer  and  conversion  of  the  property 
of  another.  [Lord  Abinger,  C.  B.  It  is  consistent  with 
this  declaration,  that  the  property  in  the  horse  might  have 
been  in  Young.  Alderson,  B.  How  does  it  appear  that 
the  plaintiff  was  not  Young's  agent  ?]  This  action  might 
have  been  brought  either  by  Young  or  the  plaintiff,  BeU 
V.  Chaplain  (c),  Fleuetten  v.  Wray  (rf).  [Alderson,  B.  In 
the  case  last  cited  there  is  thb  additional  circumstance, 
that  all  the  parties  agreed  to  the  contract.  The  person 
suing  for  a  breach  of  duty  arising  out  of  a  contract,  must 
be  a  party  to  the  contract.  Maule,  B.  There  is  no 
allegation  that  the  defendant  had  notice  that  the  horse  be- 
longed to  the  plaintiff].  Notice  is  not  essential ;  Carlisle  v. 
Garland{e),  Glasspoole  v.  Young  (/).  The  averment  in 
the  declaration,  that  the  plaintiff  paid  the  keep  of  the  horse, 
and  that  he  lost,  and  was  deprived  of  the  use  and  benefit 

(a)  Latch.  214.  {d)  Pulst.  68. 

(6)  2  B.  &  Aid.  551.  (e)  4  Bing.  N.  C.  7. 

(c)  Hard.  321.  (/)  9  B.  &  C.  697, 
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1889.        of  it,  shows  that  be  was  not  acting  as  the  agent  of 
ToLLiT  *    Young. 

Kelly f  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B.-^At  first  I  was  dbposed  to  think 
that  this  count  might  have  been  supported  as  a  count  in 
trpver,  and  I  was  anxious  to  see  whether  that  position 
could  be  established  ;  but,  upon  consideration,  I  think  it 
cannot  be  done.  The  count  recognizes  a  right  in  Young 
to  deliver  the  horse,  and  to  make  a  contract  with  the 
defendant  in  respect  of  it.  If  it  had  alleged  that  Young 
wrongfully  deposited  the  horse  of  the  plaintiff  with  the 
defendant,  and  that  Young  had  afterwards  desired  the 
defendant  to  deliver  the  horse  to  the  plaintiff,  and  he  had 
refused  so  to  do,  that  would  have  been  a  good  count  in 
trover,  because  it  would  not  have  recognized  the  right  of 
Young  to  make  a  contract,  and  the  refusal  to  re-deliver 
might  amount  to  an  allegation  of  a  conversion.  But  this 
count  admits  that  Young  had  a  certain  interest  in  the 
horse  which  enabled  bim  to  make  a  lawful  contract  with 
the  defendant;  and  there  is  no  allegation  that  the 
defendant  was  aware  that  the  horse  belonged  to  the 
plaintiff,  or  that  he  had  any  notice  of  that  fact,  nor  can  we 
infer  that  he  was  guilty  of  a  conversion  in  not  delivering  it. 
As  the  contract  was  made  with  Young,  the  defendant  is 
undoubtedly  responsible  to  him,  but  the  non-delivery  to  a 
stranger  is  not  of  itself  a  conversion,  and  we  must  take  it 
upon  the  face  of  this  count  that  the  plaintiff  is  a  stranger* 
The  question  is,  whether,  as  Young  had  a  lawful  interest 
in  the  property,  and  had  a  right  to  make  the  contract,  the 
simple  request  of  Young  to  deliver  the  horse  to  the 
plaintiff,  is  equivalent  to  an  allegation  that  Young's  interest 
is  at  an  end  ?  There  is  nothing  in  this  declaration  inccm* 
sistent  with  the  fact  of  the  horse  remaining  the  property 
of  Young.  There  is  no  allegation  of  the  conversion  of 
the  horse  which  might  raise  the  question,  as  to  whether 
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Ae  defendant  had  knowledge  of  its  being  the  plaintiff's        1889. 
property.     It  seems  to  me  that  there  is  no  duty  resulting       tolut 
to  the  plaintiff,  so  as  to  enable  him  to  maintain  the  action.    ^      *. 
In  me  cases  cited  all  the  parties  were  parties  to  the  original 
contract    The  duty  results  to  the  person  by  whom  the 
eontraet  was  made,  and  he  alone  has  a  right  of  action  for 
the  breach  of  that  duty. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  count 
does  not  state  a  conversion,  but  the  facts  alleged  are 
merely  evidence  from  whicha  jury  might  infer  a  conversion. 
As  to  the  other  point,  it  appears  to  me  that  the  duty 
alleged  arises  to  Young  only,  and  not  to  the  plaintiff. 

Mauls,  B. — It  is  quite  clear  that  the  plaintiff  is  not 
entitled  to  maintain  any  action  of  tort  arising  out  of  a 
contract  made  by  Young.  Besides,  there  is  no  sufficient 
allegation  of  a  conversion,  since  the  refusal  to  deliver  up 
the  horse  is  not  of  itself  a  conversion,  but  only  evidence  of 
a  conversion,  for  the  refusal  may  be  lawful.  The 
declaration  shews  no  wrong  done  to  the  plaintiff.  If  a 
person  keeps  the  property  of  another  without  the  consent 
of  the  true  owner,  it  cannot  be  said  that  he  commits  a 
conversion. 

Rule  absolute. 


Solomon  v.  Nainby. 

In  this  case  the  time  for  pleading  expired  on  the  3Ist  of  A  summons 

I  bearing  date 

May,  1839,  and  on  the  previous  day  a  summons  was  taken  the  day  of  the 

out  for  further  time  to  plead,  dated  the  30th  of  May,  183  ,  Sough^h?^' 

(omitting  the  figure  9).     On  the  31st  of  May,  a  second  y^^/™;_ 

summons  was  taken  out,  returnable  the  1st  of  June,  which  scribed,  or 

the  plaintiff  treated  as  a  nullity,  and  signed  interlocutory  oiiiSd.*"^ 
judgment. 
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Solomon 


A  rule  nUibaving  been  obtained  to  set  aside  the  judgment 
for  irregularity,  Petersdarff  appeared  to  shew  cause,  when 

ParkEi  B.9  said.  There  is  no  doubt  the  rule  must  be 
absolute*  The  whole  questions  turns  upon  the  validity  of 
the  first  summons.  In  a  summons  of  this  nature  it  is  only 
requisite  to  specify  the  day  of  the  month,  the  year  need 
not  be  mentioned  at  all.  Then  it  necessarily  follows  that 
an  imperfect  designation  of  the  year,  as  in  this  case,  will  not 
vitiate  the  whole. 


Rule  absolute. 


ToadeclaraUon 
in  debt  the  de- 
fendant pleaded 
as  to  15/.  that 
the  plamtiff 
ought  not  to 
have,  or  main- 
tain hb  afore- 
said action 
thereof 

against  him,  to 
recover  any 
danugn  by 
xeason  of  the 
non-payment 
of  the  said  sum 
of  151.  .because 
he  tendered 
that  sum. 
Held  sufficient 


Willis  r.  Prudht. 

JLf  EBT  for  work  and  labour.  The  defendant  pleaded 
nunquam  indebitatus,  except  as  to  15/.,  and  as  to  that  sum, 
a  tender,  commencing  thus,  **  the  defendant  says  that  the 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him  to  recover  any  damages,  by  reason  of 
the  non-payment  of  the  said  sum  of  15/,,  because  be  says," 
&c.  (tender  in  the  usual  form). 

A  verdict  having  been  found  for  the  defendant, 

Archbold  moved  for  judgment  non  obstante  veredictOi 
on  the  plea  of  tender.  The  plea  is  pleaded  to  the  damages 
only  and  not  to  the  debt.  [Maule^  B.  Suppose  the 
introductory  part  of  the  plea  altogether  omitted  ?]  The 
defendant  has  chosen  to  apply  his  plea  to  a  particular  part 
of  the  declaration,  and,  therefore,  it  cannot  be  rejected. 
The  plea  being  pleaded  to  the  damages  only,  the  debt  is 
wholly  uncovered  by  any  plea. 


Pbr  Curiam.    There  is  no  ground  for  the  application. 
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The  plea  contains  all  that  k  proper  for  the  intended    ^  1889. 
defence.    It  is  substantially  a  plea  of  tender  as  to  15L, 
and  has  been  found  for  the  defendant 

Rule  refused. 


Wilson  and  Dry,   Assignees    of  the    Sheriff  of 

Lancaster  v.  Hartly. 

Debt  by    the  assignees  of  a  replevin  bond.     The  The  tmsn^  of 

ft  roplenii 

plaintiff,  in  her  own  right,  and  the  other  defendant,  as  boikiiiiiot 
bailiff,  had  distrdned  upon  the  goods  of  one  E.  M.  Bold,  ^ tSiC^rt^ 
who  had  replevied  them  and  entered  into  the  usual  bond.  'Sf^j^l^h^ 
She  preferred,  in  plaint,  at  the  next  county  Court,  and  it  been  lemoTed 
was  afterwards  removed,  by  a  writ  of  recordari  facias 
loquelam,  into  the  Court  of  Common  Pleas  at  Lancaster. 
After  declaration,  and  avowry,  and  cognisance  made  by 
defendants  respectively,  the  pidntiff  was  non  pressed  for 
not  pleading  in  bar,  and  the  sheriff  assigned  the  replevin 
bond  to  the  present  plaintiffs,  who  commenced  their  action 
in  this  Court. 

Alexander  moved  to  stay  proceedings.  It  is  laid  down 
in  the  books  of  practice  that  any  action  by  the  assignee  of 
a  replevin  bond,  must  be  brought  in  the  same  court  in 
which  the  recordari  facias  loquelam  was  returnable,  2  SeL 
Prae.  367,  Chittj/s  Arch.  Prac.  596.  The  course  of 
proceeding  is  analogous  to  that  upon  bail  bonds  assigned 
under  the  4  Ann.,  c.  16,  s.  20,  in  which  case  it  has  been 
held,  that  an  action  by  the  assignee  of  the  bond  must  be 
brought  in  the  same  court  in  which  the  original  action  was 
commenced.  Donatty  v.  Barclay  {a\  Yorke  v.  Ogden  (&), 
Newman  v.  Faucitt(c),  2  Wm$.  Saund.  61,  n.  (3).  IMaule, 

(a)  8  T.  R.  152.  (Jt)  8  PHce,  174.  (c)  1  H.  BL  631. 
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1839.  B.  The  reason  appears  to  be  that  the  Court  have  power, 
under  the  statute  of  Anne,  to  give  equitable  relief  to  the 
plaintiff  or  defendant  in  the  original  action.  Parke,  B. 
Suppose  the  plaint  had  never  been  removed  from  the 
county  Court,  the  bond  might,  nevertheless,  have  been 
^J^  assigned  and  sued  upon  in  the  superior  Court,  as  in  the 
case  of  Dias  v.  Freeman]  (a).  This  case  is  distinguishable, 
as  here  the  party  has  removed  the  plaint  from  the  county 
Court  into  a  Court  of  equal  jurisdiction  with  the  present 

Cresnoett,^  who  appeared  to  shew  cause  in  the  first 
instance,  was  stopped  by  the  Court. 

Parke,  B. — The  statement  in  SeUon^s  Practice  is  erro- 
neous. It  is  true  that  an  action  by  the  assignee  of  a  bail 
bond,  must  be  brought  in  the  same  Court  in  which  the 
original  action  was  commenced ;  but  the  reason  is,  that  the 
4  Ann,  c.  16,  s  20.,  enables  the  Court  by  rule  to  give 
such  relief  to  the  plaintiff  or  defendant  in  the  original 
action  as  is  agreeable  to  justice  and  reason,  and  such  rule 
shall  have  the  nature  and  effect  of  a  defeazance  to  the  bail 
bond.  Under  that  act  the  Courts  established  the  practice 
that  an  action  by  the  assignee  of  a  bail  bond  should  be 
brought  in  the  same  Court  as  the  original  action,  whether 
rightly  or  truly,  might  have  been  originally  a  question,  fior 
the  statute  gives  the  power  to  any  Court,  but  it  would  be 
improper  to  pursue  a  different  course  now.  The  language 
of  the  11  Geo.  2,  c.  19,  s.  23,  is  very  different,  for  it  em- 
powers the  Court  to  relieve  the  sureties  only.  It  appears 
to  me  that  this  action  is  properly  brought  in  this  Court, 
and  such  opinion  is  confirmed  by  Dias  v.  Freeman. 


Rule  discharged. 


(a)  5  T.  R.  195. 
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18S9. 

Doe.  d*  BOULLOTT  9.  Ro£« 

Cross  moved  for  judgment  against  the  casual  ejector.  ^^^\^ 
The  affidavit  stated,  that  one  of  the  tenants  was  served  by  eieetment  upon 
defivering  the  dedaradon  to  his  wife,  at  his  dwelling-house,  tenant  at^k 
(not  the  premises  m  question).    He  submitted  that  thb  /^^^'^^ 
was  sufficient,  and  referred  to  Morkmdv.  Baffli$9  (a),  and  m>Mi)  k  foffi. 

^^  cienta  u  it  ftp* 

Doe.  d.  Lord  Souikampian  v.  Roe{b).  pean  that  she 

The  Court  were  at  first  inclined  to  think  the  service  hwliSmnd at 


but  upon  referring  to  ArehbMTs  Cotmiy  ^^»^ 
AUamey^s  Praetiee,  8S8.,  and  the  cases  there  referred  to, 
they  granted  the  rule,  on  condition  that  the  affidavit  should 
be  amended  by  the  insertion  of  an  aD^pition,  that  the  wife 
was  Ihinff  wiih  her  hueband  at  the  time  of  service. 

Rule  accordingly. 

(a)  6.  T.  R.  766.  (k)  1  Hodgs^,  U. 


Duckworth  v.  Harrison. 

J.  HIS  was  an  action  upon  an  agreement  of  reference.  The  daclara- 
The  agreement,  as  set  out  in  the  declaration,  stated,  that  ^^^^^t  of 
the  costs  of  the  reference  and  award  should  abide  the  !?^*?!?*^*?*H 

that  the  costs  of 

event,  (see  declaration,  ante  p.  71);  but  the  agreement  referaiceand 
itself  also  provided  for  the  costs  of  making  the  agreement  abide  the  erent* 
a  rule  of  Court.    It  was  objected,  at  the  trial,  that  this  was  ^e^^^!^!^?^ 
a  fatal  variance ;  but  a  verdict  was  found  for  the  plaintifl^  aITX!'^'^^^  t 
with  liberty  to  move  to  enter  a  nonsuit.  making  the 

agreement  a 
rule  of  Court. 

Crompton,  having  obtained  a  rule  accordingly,  .  ^JiS^n^ht 

be  amended. 
The  tenn 
*  j^rejudiced  in  his  defence/'  used  in  the  23rd  section,  3  &  4  Will.  4,  c.  42»  means  defence  at 
nisi  priusy  and  not  defence  of  the  action  generally. 
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18S9.  Warren  shewed  cause,  and  contended,  first,  tbat  tbere 

P~^^|^^~     was  no  substantial  variance  ;  and,  secondly,  assuming  that 
9^  there  was  a  variance,  the  Court,  or  a  judge,  had  power  to 

amend  the  declaration. 

Cromptan,  contra.  An  amendment  can  only  be  made  in 
cases  in  which  the  opposite  party  cannot  have  been 
prejudiced  by  the  variance.  Here  the  defendant  has  been 
prejudiced  by  having  been  led  into  a  demurrer  (a). 

Parke,  B. — ^The  first  question  is,  whether  or  no  there 
is  any  variance  ?  and  I  am  inclined  to  think  there  b,  and 
that  such  variance  would  be  fiital,  unless  we  have  the 
power  of  amendment.  It  seems  to  me,  however,  that  this 
is  a  case  in  which  an  amendment  might  have  been  made. 
If  there  had  been  no  demurrer,  there  could  have  been 
no  doubt  about  the  question  ;  but  in  order  to  see  whether 
that  affects  the  case  we  must  look  to  the  terms  of  the 
act  of  parliament.  The  SSrd  section  of  the  3  &  4  Wm.  4, 
c.  4S,  s.  23,  enacts,  **  that  it  shall  be  lawful  for  any  Court 
of  Record,  holding  plea  in  civil  actions,  and  any  judge, 
sitting  at  nisi  prius  (if  such  Court  or  judge  shall  see  fit 
so  to  do)  to  cause  the  record,  writ,  or  document  on  which 
any  trial  may  be  pending,  before  any  such  Court  or  judge 
in  any  civil  action,  or  in  any  information  in  the  nature  of 
a  quo  warranto,  or  proceedings  on  a  mandamus,  when  any 
variance  shall  appear  between  the  proof  and  the  recital, 
or  setting  forth  on  the  record,  writ,  or  document  on  which 
the  trial  is  proceeding,  of  any  contract,  custom,  prescrip- 
tion, name,  or  other  matter  in  any  particular  or  particulars 
in  the  judgment  of  such  Court  or  judge,  not  material  to 
the  merits  of  the  case,  and  by  which  the  opposite  party 
cannot  have  been  prejudiced  in  the  conduct  of  his  action, 
prosecution,  or  defence,  to  be  forthwith  amended,'*  &c. 
Therefore  it  is  a  condition  precedent,  that  the  Court  or 

(a)  See  the  case,  ante,  p.  71* 
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judge  should   be  of  opinion  that   the  variance  is  not        ISS9. 

material  to  the  merits  of  the  case,  and  by  which  the    dumwoeth 

opposite  party  cannot  be  prejudiced  in  his  defence.    Now,     j-^;^ 

what  is  the  meaning  of  the  term  defence  ?    If  it  meant 

the  defence  of  the  action  generally,  then  there  would  be 

some  weight  in  Mr.  Crompton*s  argument,  but  in  order 

to  ascertain  its  right  meaning,  we  must  look  at  the  context, 

and  then  it  will  be  clear  that  it  means  the  defence  at  nisi 

prius.     In  deciding  this  point,  we  are  to  ask  ourselves 

whether  this  is  a  matter  material  to  the  merits  of  the  case  ? 

and  I  say,  no.     Then  is  it  such  as  could  prejudice  the 

opposite  party  in  the  conduct  of  his  defence  at  nisi  prius  ? 

If  there  had  been  no  demurrer,  the  proper  course  would 

have  been  to  have  allowed  the  amendment  upon  pajrment 

of  costs.    The  only  question  is,  upon  what  terms  it  ought 

now  to  be  done  ?    As  that  is  a  matter  of  equity,  we  must 

so  conduct  ourselves  as  not  to  deprive  the  defendant  of 

any  benefit  which  he  might  have  had  ;  therefore,  he  must 

be  paid  the  costs  of  coming  here.     The  rule  will  then  be 

discharged  upon  payment,  by  the  plaintiff,  of  the  costs  of 

the  amendment  and  of  this  application. 

Rule  discharged  accordingly. 


Chew  r.  Lye. 

fjrODSON  moved  to  discharge  a  prisoner  under  the  The4istsectioii 
48  Geo.  3,  c.  123,  s.  1.  Vict? c.  no. 

has  not  taken 
away  a  pri- 

Hodges  opposed  his  discharge,  upon  affidavits  that  the  sonar's  nghtto 
detaining  creditor  had  applied  to  the  Insolvent  Court,  the  48  Geo.  3,' 
under  the  I  &  2  Vict.,  c.  110,  s.  36  (a),  and  had  obtained  an  ^-  ^^' 

(a)  "  And  be  it  further  enacted,  committed  to  any  prison  or  gaol, 

that  if  any  prisoner,  who,  at  the  and  charged  in  execution  for  any 

time  appointed  for  the  commence-  debt,  damages,  or  any  costs,  or 

ment  of  this  act,  shall  have  been  sum  or  sums  of  money,  or  com- 
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order,  vesting  the  prisoner's  estate  in  the  provirional 
assignee  of  that  Court.  Then  the  41st  section  enacts, 
"  that  no  prisoner,  whose  estate  shaU,  by  an  order  under 


fiiitted  for  or  by  ressea  of  sny 
contfliapt  of  sny  Gourt  whatso* 
erer,  for  non-payment  of  any  sum 
or  sums  of  money,  or  of  costs 
taxed  or  untaxed,  either  ordered 
to  be  psid,  or  to  the  payment  of 
which  such  prisoner  would  be 
liable  in  purging  such  contempt, 
shall  not,  within  twenty-one  days 
next  after  the  tfme  appointed  for 
the  commencement  of  this  act, 
make  satisfaction  to  the  creditor 
or  creditors,  at  whose  suit  such 
prisoner  shall  have  been  so  com- 
mitted or  chaiged  in  execution  for 
such  debt,  damages,  costs,  sum 
or  sums  of  money,  or  to  the 
person  or  persons  entitled  to  the 
money  for  the  non-payment  of 
which  such  prisoner  shall  hays 
been  in  contempt,  or  to  the  pay- 
ment of  which  such  prisoner 
would  be  liable,  in  consequence 
or  by  reason  of  such  contempt,  or 
if  any  prisoner  who,  after  the  time 
appointed  for  the  commencement 
of  this  act,  shall  be  committed  to 
any  prison  or  gaol,  and  charged  in 
execution  for  any  debt,  or  damages, 
or  in  any  costs,  or  sum  or  sums 
of  money,  or  committed  for  or  by 
reason  of  any  such  contempt  as 
aforesaid,  shall  not,  within  twenty- 
one  days  next  after  such  prisoner 
shall  be  so  committedor  charged  in 
execution  as  aforesaid,  make  satis- 
faction to  the  creditor  or  creditors 
at  whose  suit  such  prisoner  shall 
have  been  so  committed  or  chaiged 
in  execution  for  such  debt,  dam- 
ages, costs,  sum  or  sums  of  money, 
orto  the  perMin  CMT  persons  entitled 
to  the  money,  for  non-payment 


of  which  such  prisoner  shsU  have 
been  in  contempt,  or  to  the  pay- 
ment of  which  such  prisonerwould 
be  liable  in  consequence  or  by  rea- 
son of  such  contempt ;  then  and 
in  any  of  the  said  cases,  it  shsQ 
be  lawful  for  any  such  creditor  or 
creditors,  or  person  or  persons 
entitled  to  such  money  as  afore- 
said, to  apply,  by  petition  in  a 
summary  way,  to  the  said  Gourt 
for  the  Relief  of  Insolvent  Deb* 
tors,  for  an  order  vesting  the  real 
and  personal  estate  and  effects  of 
such  prisoner  in  the  provisions! 
assignee  for  the  time  being,  of  the 
estates  and  effects  of  insolvent 
debtors  in  England,  according  to 
the  provirions  of  this  act|  and 
such  petition  shall  be  s^ed  by 
the  party  or  parties  so  applying ; 
and  in  such  petition  shall  be 
stated  the  time  and  place  of  the 
commitment  or  charge  in  execu- 
rion  of  such  prisoner,  at  the  suit 
of  the  party  or  parties  so  applying, 
and  the  amount  of  the  debt  or  sum 
of  money  for  which  such  prisoner 
shall  have  been  so  committed  or 
charged  in  execution ;  and  such 
petition  shall  be  supported  by 
such  evidence,  by  affidavit  or 
otherwise,  of  the  truth  of  the 
matters  therein  stated,  as  the  said 
Gourt  shaU  think  fit  to  require ; 
and  the  party  or  parties  present- 
ing such  petition  shall  thereby 
state  that  he  or  they  is  or  are  de- 
sirous that  such  prisoner  should 
be  ordered  to  file  a  schedule  of  his 
property  according  to  the  pro- 
visions of  this  act,  snd  Should 
thereupon  be  brought  vp  before 
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this  act^  have  been  Tested  in  the  provisional  assignee, 
shall,  after  the  making  of  such  order,  be  discharged  out 
of  custody,  as  to  any  action,  suit*  or  process,  for  or  con- 
cerning any  debt,  sum  of  money,  damages,  or  claim,  with 
respect  to  which  an  adjudication  can,  under  the  provisions 
of  this  act,  be  made,  by  or  by  virtue  of  any  supersedeas, 
judgment  of  non-pros,  or  judgment  as  in  case  of  a  nonsuit, 
for  want  of  the  plaintiff  or  plaintiffs  in  such  action,  suit, 
or  process  proceeding  therein/'  It  was  submitted,  that 
this  was  an  application  for  a  discharge  in  the  nature  of 
a  supersedeas,  and  that  under  the  circumstances,  the 
1  &  S  Vic,  c.  110,  suspended  the  operation  of  the 
48  Geo.  3,  c.  123. 


18S0. 


Crew 
Lyi. 


Sed  Per  Curiam. — The  41  st  section  of  1  &  2  Vict., 
c  1 10,  only  operates  to  prevent  a  supersedeas  at  common 
law,  and  does  not  interfere  with  the  48  Geo.  S,  c.  123. 

Rule  absolute. 


the  said  Courts  to  be  dealt  with 
according  to  the  provisiona  of  this 
act ;  and  such  petition,  and  the 
evidence  in  support  thereof,  shall 
forthwith  be  filed  in  the  said 
Court ;  and  the  said  Court  shall 
and  may  require  such  prisoner  to 


file  his  schedule,  and  shall  and 
may  cause  such  prisoner  to  be 
brought  up  to  be  dealt  with  ac-* 
cording  to  this  act,  and  all  things 
to  be  done  thereupon,  or  prepara- 
tory thereto,  as  in  other  cases, 
according  to  this  act." 


Spurr  v.  Rayner. 

J.N  this  case  (which  was  an  action  on  a  bill  of  exchange)  Id  MichaelmM 
issue  had  been  joined  in  December,  1836,  and  the  plaintiff  piaintlflrob-' 
not  having  proceeded  to  trial,  a  rule  nisi  was  obtained  in  **-*^fo,*  JJj'® 
Michaelmas  Term,  1837,  for  judgment  as  in  case  of  a  meat  as  in  case 

of  a  nonsuit, 
which  was 
discharged  upon  a  preremptory  undertakine  to  try  at  the  next  assizes.    After  the  assizes,  and 
before  the  ensuing  term,  both  parties  agreed  to  a  reference.    The  arbritrator  omitted  to  make  his 
award  within  the  time  limited.    Held,  that  the  peremptory  undertaking  was  put  an  end  to  by  the 
agreement  of  reference. 
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1839.        nonsuit^  which  was  afterwards  dbcharged  on  a  peremptory 
^^JJ][^     undertaking  to  try  at  the  next  Spring  Assizes.     No  trial 
V*  took  place ;  but  after  the  assizes,  and  before  the  ensuing 

term,  both  parties  agreed  to  refer  the  cause  to  an  arbi- 
trator, who  was  to  make  his  award  before  the  Ist  of  July, 
18S8.  The  arbitrator  having  omitted  to  make  an  award 
within  the  time  limited,  the  defendant,  afl;er  the  lapse  of 
two  assizes,  moved  for  a  rule  absolute ;  but  upon  suggestion 
of  the  Court,  took  a  rule  nisi  for  judgment  as  in  case  of 
a  nonsuit ;  against  which 

Hoggins  shewed  cause,  and  contended  that  the  plaintiflT, 
by  agreeing  to  refer  the  cause,  had  sufficiently  complied 
with  the  terms  of  his  undertaking. 

Matthews,  in  support  of  the  rule.  In  order  to  excuse 
a  party  for  not  going  to  trial  pursuant  to  a  peremptory 
undertaking,  it  must  appear  that  the  delay  has  arisen 
from  circumstances  over  which  he  had  no  controul,  as 
where  the  case  is  made  a  remanet.  But  here  the  trial  is 
delayed  in  consequence  of  the  plaintiff's  own  act  in  con- 
senting to  a  reference.  Williams  v.  Edwards  (a)  shews, 
that  where  the  plaintiff  is  under  terms  to  try  at  the 
assizes,  and  a  substituted  order  is  made  for  trying  before 
the  sheriff,  he  is  bound  to  try  within  the  time  limited,  or 
the  defendant  will  be  entitled  to  a  rule  absolute  for  judg- 
ment as  in  case  of  a  nonsuit.  Besides,  two  assizes  have 
elapsed  since  the  expiration  of  the  time  limited  for  making 
the  award. 

Parke,  B. — I  think  the  rule  must  be  discharged.  Both 
parties  having  agreed  to  refer  the  cause,  the  plaintiff 
ought  not  to  be  made  responsible  for  the  arbitrator's 
neglect.  Then,  as  to  the  effect  of  the  peremptory  under- 
taking, I  tliink,  that  where  a  defendant  consents  to  a 
reference  on  the  eve  of  a  term  in  which  he  would  be 

(a)  Ant^  Vol.  3,  p.  660. 
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eoticled  to  move  for  judgment,  as  in  case  of  a  nonsuit,  ^  US9. 
and  gires  time  to  the  arbitrator  to  make  his  award,  until 
a  period  long  subsequent  to  the  end  of  the  term,  it  is 
prim&  facie  evidence  that  he  meant  to  waive  the  under> 
taking.  If  that  is  so,  in  this  case,  the  peremptory  un- 
dertaking was  at  an  end  when  the  agreement  of  reference 
Was  entered  into ;  consequently,  the  plaintiff  has  made  no 
default  in  not  tr]ring  at  the  subsequent  assizes.  Upon 
that  point,  however,  I  have  some  little  doubt,  but  think, 
on  the  whole,  that  the  peremptory  undertaking  has  been 
put  an  end  to.  The  better  course  will  be  to  discharge 
the  rule  on  a  fresh  peremptory  undertaking  to  try  at  the 
next  assises. 

Rule  discharged  accordingly. 


Lamont  and  Another  v.  Southall. 

ri/RESPASS  for  seizing  and  taking  plaintiff *8  goods  and  Apartymikiog 
chattels.     Pleas,  not   guilty,  and  that  the   goods    and  tresf^^^tvro 
chattels  were  not  the  property  of  the  plaintiffs.  onTof  ^Jhich 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  Middlesex  Im  is  entitled  to 
Sittings  after  last  Term,  it  appeared  that  the  defendant,  isnereitheleM' 
who  was  a  broker,  had  seized  the  goods  in  question,  as  a  pa^^tTtot^ 
distress  for  highway-rate  and  poor-rate,  due  from  one  ^^^- 
Seager,  who  had  sold  the  goods  to  the  plaintiffs.     No 
notice  of  action  had  been  given.     The  learned  judge  was 
of  opinion,  that  as  the  defendant  was  entitled  to  notice 
under  the  Highway  Act,  5  &  6  Wm.  4,  c.  50,  the  plain- 
tiffs could  not  support  that  part  of  their  case,  and  a  verdict 
was  found  in  their  favour  for  the  amount  of  goods  seized 
for  poor-rate,  with  liberty  to  move  to  enter  a  non-suit. 

Bagley  moved  accordingly,  and  contended,  that  as  the 
defendant  had  succeeded  so  far  as  the  distress  related  to 
VOL.  YII.  II  D.  p.  c. 
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1839. 


Laiiont 
and  Another 

SOITTHALL. 


the  highway-rate,  he  was  only  guilty  of  an  excessive  dis^ 
tress,  which  could  not  be  the  subject  of  an  action  of 
trespass. 

Lord  Abinoer,  C.  B* — There  is  no  ground  for  the 
application.  It  is  not  like  the  case  of  a  person  having  one 
gbod  warrant  and  one  bad ;  for  there  he  might  justify 
under  either.  Suppose  the  defendant  had  specially 
pleaded  a  justification  under  warrants,  both  for  highway- 
rate  and  poor-rate,  those  issues  must  have  been  found 
against  him.  Then  can  it  be  said,  that  because  he  is 
entitled  to  notice  of  action  as  to  one  part  of  the  distress, 
he  can  avail  himself  of  that  as  to  the  other.  Suppose  a 
notice  of  action  had  been  given,  he  would  have  made  a 
tender  of  amends  as  to  that  part  only. 

GuRNEY,  B. — The  plaintifis  complain  that  the  defend- 
ant has  wrongfully  taken  their  goods  for  poor-rate ;  the 
defendant  cannot  be  justified  under  that,  because  he  has 
also  taken  them  for  another  cause  by  which  he  is  pro- 
tected. 

Rule  refused. 


A  defendant 
cannot  give  in 
evidence  in 
mitigation  of 
damages,  cir- 
cumstances 
which,  if 
pleaded,  would 
nave  been  a  bar 
to  the  action, 
more  especially 
where  money 
has  been  paid 
into  Court. 


Speck  v.  Phillips. 

Assumpsit.  The  declaration  stated,  that  in  con- 
sideration that  the  plaintiff  would  enter  the  service  of  the 
defendant  for  one  year,  at  a  certain  salary,  to  wit,  &c.,  the 
defendant  promised  to  employ  him.  It  then  averred,  that 
the  plaintiff  did  enter  into  the  defendant's  service,  and 
that  the  defendant,  before  the  expiration  of  the  year, 
wrongfully  discharged  him  from  his  service.  Plea,  pay- 
ment into  Court  of  the  sum  of  51,  5^.,  and  averment,  that 
the  plaintiff  had  not  sustained  damages  to  a  greater 
amount  than  that  sum. 


TRIWITir  TERM,  2  VICT.  471 

Replication^  that  the  plaintiff  had  sustained  damages  to        1839. 
a  greater  amount  than  the  said  sum  of  5L  fit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings 
in  Michaelmas  Term,  the  defendant's  counsel  offered  to 
prove  that  the  defendant  had  discharged  the  plaintiff  from 
hii  serrice  on  the  ground  of  drunkenness.  The  plaintiff  *s 
eooDsel  olgected  to  thb  evidence,  on  the  ground  that  the 
amount  of  damages  was  the  only  question  in  the  causcj 
and  that  the  defendant  could  not  prove  in  mitigation  of 
damages,  facts  which  might  have  been  pleaded  in  bar  to 
the  action*  The  learned  judge  being  of  this  opinioui 
rqected  the  evidence,  and  the  plaintiff  had  a  verdict. 

Humfrey^  having  obtained  a  rule  for  a  new  trials  on  the 
ground  of  the  rejection  of  this  evidence, 

£rfe  and  TkomoM  shewed  cause. — ^The  payment  of 
money  into  Court,  like  a  judgment  by  default,  admits  the 
fiu:ts  alleged  in  the  declaration.  Here  the  defendant,  by 
hu  plea  in  substance,  states  that  he  wrongfully  discharged 
the  plaintiff,  and  that  the  damages  occasioned  by  his  dis* 
missal  do  not  amount  to  more  than  6/.  It  is  a  rule  of  law 
that  facts,  which,  if  pleaded,  would  be  a  bar  to  the  actioni 
are  inadmissible  in  mitigation  of  damages.  In  actions  of 
libel,  defendant  cannot  give  the  truth  of  the  libel  in  evi- 
dence in  mitigation  of  damages.  [Akiersonf  B. — ^Take  the 
case  of  trover  for  a  horse,  with  the  plea  of  not  guilty, 
which  merely  denies  the  conversion,  could  the  defendant^ 
upon  that  issue,  shew  that  the  horse  was  not  the  property 
of  the  plaintiff?]  The  object  of  pleading  is  to  apprize 
the  adversary  of  the  grounds  intended  to  be  relied  upon 
at  the  trial.  Here  the  plea  admits  that  the  amount  of 
damage  is  alone  in  dispute ;  therefore,  the  plaintiff  was 
not  prepared  to  meet  any  evidence  respecting  the  dis« 
charge. 

Plaii  and  Humfrey,  in  support  of  the  rule. — The  case 

I  I  3 
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1839.        resembles  a  judgment  by  default^  in  which  case,  before  the 
^^"^^;^^     late  rule  of  T.  T.,  1  Vict.,  payment  might  be  given  in  evi- 
V.  dence  on  a  writ  of  inquiry  in  mitigation  of  damages.    The 

defendant  says,  *'  I  admit  that  you  have  a  right  of  action 
against  me,  but  the  damages  are  measured  by  5/L,  and  you 
must  prove  the  circumstances  of  the  contract,  and  the 
breach,  in  order  to  shew  that  they  exceed  that  sum." 
Suppose  a  servant  destroyed  his  master's  work,  and  was 
otherwise  guilty  of  gross  misconduct,  on  account  of  which 
he  was  discharged;  if  upon  action  brought,  tlie  master 
paid  40^.  into  Court,  would  that  preclude  him  from  giving 
evidence  of  the  circumstances  of  the  discharge  ?  [Maulct 
B. — Suppose  the  plea  had  justified  the  discharge  of  the 
plaintiff,  on  the  ground  of  his  having  wilfully  spoiled  his 
work,  could  the  defendant  prove  that  he  discharged  him 
on  a  different  ground  ?]  If  drunkenness  or  neglect  had 
been  pleaded,  there  might  not  have  appeared  sufficient 
cause  to  warrant  the  discharge,  but  defendant  contends 
that  such  misconduct  may  be  shewn  in  mitigation  of 
damages.  [Lord  Abinger^  C.  B. — Can  you  contend  that  in 
an  action  against  the  sheriff  for  assault  and  false  imprison- 
ment, and  plea  of  not  guilty,  the  sheriff  could  go  into 
evidence  in  mitigation  of  damages,  that  he  acted  under  a 
writ?]  In  Duncombe  v.  Daniel^  which  was  an  action -of 
libel,  tried  some  time  ago  in  the  Queen's  Bench,  the  de- 
fendant proposed  to  prove,  in  mitigation  of  damages,  that 
he  had  heard  from  an  elector  the  libellous  matter  com- 
plained of,  and  Lord  Denman  having  rejected  this  evi- 
dence, the  Court  granted  a  rule  nisi  for  a  new  trial  on 
that  ground.  [Lord  Abinger^  C.  B. — In  that  case,  the 
rejected  evidence  did  not  amount  to  a  justification  of  the 
libel.]  Lord  Northampton's  case  {a)  shews  that  to  be  a 
doubtful  point.  [Alderson,  B. — Lord  Northampton's  case 
has  been  explained  and  qualified  in  Lewis  v.  WaUer  (6), 
and  JiPPherson  v.  Daniels {c)]. 

(fl)  12  Coke,  134.  (c)  10  B.  &  C.  263;  5  Man. 

(6)  4B.&A.  614.  &Ry.261. 
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Lord  Abinoer,  C.  B. — I  am  confinned  in  the  opbion  1889. 
which  I  formerly  expressed,  that  this  eTidence,  which  was 
tendered  in  order  to  shew  that  the  plaintiff  was  not 
wrongfully  discharged,  is  inadmissible.  If  the  evidence 
tendcnred  had  admitted  a  wrongful  discharge,  and  had 
merely  shewn  an  offer  to  receive  the  plaintiff  back,  that 
might,  perhaps,  have  been  admissible ;  but  here  it  is  sought 
to  reduce  the  damages  by  shewing  that  the  defendant 
discharged  the  plaintiff  while  in  a  state  of  drunkenness 
and  oflfered  to  receive  him  back  when  sober.  The  ques- 
tion then  is,  whether  that  evidence,  which  amounts  to  a 
justification,  is  receivable  in  mitigation  of  damages.  I  have 
always  understood  it  to  be  an  inflexible  rule  in  actions  of 
trespass,  or  on  the  case,  that  facts  which  amount  to  a 
justification,  are  not  receivable  in  evidence,  unless  pleaded. 
In  an  action  of  assault,  part  of  the  res  gesta  is  the  conflict, 
dierefore  a  defendant  may  go  into  evidence  of  the  cir- 
cumstances of  the  assault,  but  if  the  party  committing  the 
assault  could  prove  a  justification,  as  for  instance,  that  he 
did  it  in  order  to  avoid  being  imprisoned,  no  body  can 
doubt  that  such  defence  could  not  be  given  in  evidence  in 
mitigation  of  damages.  In  an  action  of  false  imprisonment, 
I  never  heard  of  ajustification  under  a  writ  being  given  in 
evidence  in  mitigation  of  damages.  The  case  of  payment, 
before  the  late  rule  of  T.  T.,  1  Vict.,  was  an  anomalous  case, 
and  the  Courts  soon  discovered  the  inconvenience  of  it. 
The  defendant,  by  paying  6/.  into  Court,  has  admitted  that 
the  plaintiff  has  sustained  damage  to  that  amount,  and  yet 
he  wishes  to  prove  that  the  plaintiff  is  entitled  to  nominal 
damages  only.  I  think  that  the  evidence  was  properly 
rejected,  and  that  this  rule  must  be  discharged. 

Alderson,  B. — ^I  am  also  of  opinion  that  tiiere  is  no 
ground  for  this  rule.  If  it  was  competent  to  the  de- 
fendant, in  mitigation  of  damages,  to  give  evidence  eon« 
tradicting  the  facts  admitted  on  the  record,  great  injustice 
would  be  done,  as  his  adversary  would  not  be  prepared 
to  meet  such  a  defence.     A  similar  inconvenience  has 
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1839.        arisen  from  allowing  payment  to  be  given  in  evidence, 
under  the  general  issue ;  for  if  tbe  defendant  bad  a  false 
case  of  payment,  and  did  not  wbb  to  subject  it  to  a 
searching  examination,  be  bad  nothing  to  do  but  to  plead 
tbe  general  issue,  in  which  case  the  plaintiff  would  be 
quite  unprepared  to  meet  his  evidence.     When  it  was 
ruled  by  Lord  Denman  that  payment  might  be  given  in 
evidence  to  reduce  the  damages,  great  doubt  was  ent»- 
tained  of  its  correctness ;  but  when  the  opinion  of  that 
learned  judge  was  confirmed  by  the  Court  of  Common 
Pleas,  it  was  thought  better  to  promulgate  the  new  role. 
But  in  the  present  case  an  attempt  is  made  to  go  further, 
for  evidence  of  payment  does  not  contradict  any  averment 
made  in  the  declaration,  but  only  shews  that  the  amount 
of  damage  is  not  so  great  as  the  plaintiff  contends;  but 
here,  it  is  sought  to  contradict  the  averment  made  by  the 
plaintiff  in  his  declaration,  and  admitted  by  the  plea. 
If  the  discharge  was  lawful,  it  might  have  been  pleaded 
in  bar  to  the  action,  but  ought  not  to  be  allowed  to  be 
given  in  evidence   in  mitigation  of  damages.      I  admit 
that  evidence  might  be  given,  that  after  the  plaintiff  was 
discharged  another  person  offered  to  take  him  into  his 
service,  and  he  refused ;  or  even  that  the  defendant  him- 
self offered  to  take  the  plaintiff  back.     But,  if  there  is  a 
justifiable  cause  for  the  discharge,  it  cannot  be  given  in 
evidence  in  mitigation  of  damages. 

GuRNEY,  B.,  concinred. 

Maule,  B. — It  is  not  competent  to  the  defendant  to 
give,  in  mitigation  of  damages,  evidence  of  any  thing  which 
contradicts  matter  admitted  by  the  plea.  If  this  rule  was 
made  absolute,  defendants  would  abstain  firom  pleading 
specially,  but  would  pay  a  small  sum  of  money  into  Court, 
and  then,  at  the  trial,  set  up  some  defence  of  which  the 
plaintiff  had  no  notice.  It  seems  to  me,  that  the  evidence 
was  pro^ierly  rejected. 

Rule  discharged. 
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1839. 

Welcome  v.  Upton. 
Trespass  for  taking  and  seizinflr  the  cattle,  horses,  A  claim  to  a 

,  ,  ,      profit  a  prendre 

and  cows  of  the  plaintiff,  then  depasturing  in  a  certain  m  gross,  under 

dose,  and  impounding  the  same,  &c.     The  defendant,  in  c.^7i,8.  i,     ' 

his  first  plea,  justified  under  a  demise  from  J.  R.  Billingsley,  *^°"Jlw    ^u 

the  lord  of  a  manor,  and  claimed  the  sole  and  several  periods  therein 

...  ,  mentioned,  al- 

pasturage  in  the  locus  in  quo,  as  appurtenant  to  the  manor,  though  the  fifth 
The  second  plea  was  as  follows :—"  That  before  and  at  ^^fni^SL^lt 
the  said  several  days  and  times,  when,  &c.  in  the  de-  «nt«r»M  apply 

'  to  such  a  case. 

claration  mentioned,  the  said  Rev.  John  Richard  Frederick      A  plea, 

Billingsley,  and  all  his  ancestors,  whose  heir  he  is,  from  pro^t  a  prendre 

time  whereof  the  memory  of  man  is  not  to  the  contrary,  '^faJf^of^A 

have  had,  and  have  been  used  and  accustomed  to  have,  andhisances- 

and  of  right  ought  to  have  had,  and  the  said  John  Richard  mencing  pre- 

Frederick  Billingsley  still  of  right,  ought  to  have  for  him-  memory,  w 

self  and  themselves,   the  sole  and  several  herbage,  and  dwproved,  by 

°  shewing  a  grant 

pasturage  of,  and  in  divers  to  wit,  217  a.,  2r.,  and  3  p.  of  to  the  ancestor 
the  said  open  field,  called  Port  and  Guilton  Field,  in  the  years  before, 
said  declaration  mentioned  in  gross,  for  all  manner  of  his  valuable  con* 
and  their  cattle  to  feed  and  depasture  thereon,  from  the  sideraiion,  and 

^•,-f,  ,.  ,,  IS  not  aided  by 

4th  day  of  September  m  each  and  every  year,  unto  the  2  &  3  w.  4, 
5th  day  of  April  next  following  the  same  respectively.  ^*  '"'  ' 
And  that  before  the  said  several  days  and  times,  when, 
&c.,  to  wit,  on  the  1st  day  of  March,  a.d.  1836,  the  said 
Rev.  John  Richard  Frederick  Billingsley,  demised  to  him, 
the  defendant,  a  certain  other  messuage,  land,  and  pre- 
mises, with  the  appurtenances,  situate  and  being  in  the 
parish  of  Oving  aforesaid,  in  the  county  aforesaid.  To 
hold  the  same  to  him,  defendant,  as  tenant  thereof  to  the 
said  Rev.  John  Richard  Frederick  Billingsley  thence- 
forth, from  year  to  year,  for  so  long  a  time  as  they  should 
respectively  please ;  and  also  that  the  said  sole  and  several 
herbage  and  pasturage  of,  and  in  the  said  S17a.,  2r.,  and 
3  p.  of  the  said  last  mentioned  open  field,  called  Port  and 
Guilton  Field,  for  all  manner  of  his,  defendant's  cattle  to 
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1889.        feed  and  depasture  thereon,  from  the  4th  day  of  Septem- 
Wblcome      ^^*  ^  ®*^^  *"^^  every  year  of  his  said  tenancy,  unto  the 
*"•  5th  day  of  April  then  next  following  the  same  respectively, 

by  virtue  of  which  said  demise,  the  defendant,  afterwards 
and  long  before  the  said  several  days  and  times,  when, 
&c.,  to  wit,  on  the  day  and  year  last  aforesaid,  entered 
into  the  said  messuage,  land,  and  premises,  with  the  appur- 
tenances, and  became  and  was  possessed  thereof,  and  of 
the  said  sole,  and  several  herbage  and  pasturage  of,  and 
in  the  said  217  a.,  2  r.,  and  3  p.  open  field,  in  manner  as  the 
same  were  respectively  demised  to  him  as  aforesaid,  and 
so  remained  and  continued  thenceforth,  until  and  at,  and 
after  the  said  several  days  and  times,  when,  &c.,  and 
because  the  said  cattle,  in  the  sidd  declaration  mentioned, 
at  the  said  several  days  and  times  between  the  said  4th  day 
of  September,  in  the  year  in  the  declaration  mentioned, 
and  5th  day  of  April  then  next  following,  were  in  and 
upon  divers  parts  of  the  said  S17a.,  2r.,  and  3  p.  of  the  said 
open  field,  wrongfully  treading  down,  and  feeding  and 
depasturing  on  the  said  herbage  and  pasturage  thereof, 
and  doing  damage  there  to  defendant ;  he,  the  defendant, 
then  drove  the  same  cattle  from,  and  off  the  said  SI  7a., 
2r.,  and  3  p.  of  the  said  open  field,  and  impounded,  and 
kept  the  same  until  the  said  plaintiff  paid  the  said  sum 
of  money  in  the  said  declaration  in  that  behalf  mentioned, 
to  have  the  same  released  and  restored  to  him,  as  he,  de- 
fendant, lawfiiUy  might,  for  the  cause  aforesaid :  Veri- 
fication. 

Replication  to  second  plea.  That  the  cattle,  to  wit,  the 
horses  and  cows  of  the  said  plaintiff  in  the  said  declaration 
mentioned,  at  the  said  times,  when,  &c.,  were  seized  and 
taken  by  the  said  defendant,  in  and  upon  a  certain  part 
of  the  said  open  field  in  the  said  declaration  mentioned, 
and  of  217  a.,  2r.,  and  3  p.  thereof,  in  the  said  last  plea 
mentioned,  that  is  to  say,  in  and  upon  a  certain  close, 
(being  the  said  close  in  which,  &c.,)  abutting  on  the  east, 
south,  and  west  sides  thereof  respectively,  on  land  then 
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in  the  occupation  of  one  Charles  Ewens ;  and  on  the  north  ^  1889, 
side  thereof^  partly  on  lands  then  in  the  occupation  of  one 
Charles  Parvin  Hagler ;  and  partly  on  land  then  in  the 
occupation  of  the  said  Charles  Ewens.  And  the  said 
plaintiff  further  saith,  that  the  said  defendanty  at  the  said 
times,  when,  ftc,  of  his  own  wrong,  seized  and  took  the 
•aid  cattle,  then  being  and  depasturing  in  and  upon  the 
said  part  of  the  said  open  field,  and  of  the  S17  a.,  Hr.,  and 
8  p.  thereof,  in  his  replication  mentioned,  and  drove  the 
said  horses  and  cows,  from  and  off  the  said  part  of  the 
said  open  field,  and  impounded  them,  and  kept  the  same 
for  the  said  space  of  time  in  the  said  declaration  men- 
tioned, in  manner  and  form  as  therein  alleged,  without 
this,  that  the  said  John  Richard  Frederick  Billingsley, 
and  all  his  ancestors,  whose  heir  he  is,  firom  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had,  and  have 
been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  the  said  John  Richard  Frederick  Billingsley 
still  of  right  ought  to  have  for  himself,  and  themselves, 
the  sole  and  several  herbage  and  pasturage  of,  and  in  the 
said  part  of  the  said  open  field,  and  of  the  said  S17a.,  Sr., 
and  3  p.  thereof,  in  this  replication  mentioned,  in  gross, 
for  all  manner  of  his  and  their  cattie  to  feed  and  depas- 
ture thereon,  from  the  4th  day  of  September  in  each  and 
every  year,  unto  the  5th  day  of  April  next  following  the 
same  respectively,  in  manner  and  form,  as  the  said  de- 
fendant hath  above,  in  his  said  last  plea  in  that  behalf 
alleged.  And  this  the  plaintiff  prays  may  be  inquired  of 
by  the  country,  &c. 

At  the  trial,  before  Littkdale,  J.,  at  the  last  assizes  for 
the  county  of  Sussex,  the  defendant  gave  in  evidence  a 
conveyance  of  the  right  of  pasturage,  dated  1756,  from 
Brereton  to  one  Samuel  Billingsley,  an  ancestor  of  Mr. 
Billingsley,  and  also  several  mesne  conveyances,  proving 
Mr.  Billingsley's  title.  Several  leases  were  also  produced, 
under  which  the  different  parties  had  let  the  pasturagCt 
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18S9.  and  the  rents  recehred  for  the  same  were  shewn  by  the 
steward's  accounts.  It  was  objected,  on  the  part  of  the 
plaintiff,  that  there  was  no  proof  of  die  anoestcnnal  right  as 
daimed,  inasmuch  as  the  commencement  of  that  right  was 
shewn  by  the  conreyanceof  1755;  and,  also  that  the  right 
claimed  was  a  mere  personal  right  to  be  enjoyed  by  Mr. 
BiOingsley  and  his  ancestors,  for  his  and  their  cattle  to 
feed  and  depasture  thereon,  and  that  such  personal  right 
could  not  be  assigned,  but  must  be  used  by  Mr.  BilHngsley 
alone.  A  verdict  was  entered  for  the  plaintiff  on  die  first 
tisue,  and  for  the  defendant  on  the  second  issue,  subject  to 
the  opinion  of  the  Court  above. 

Plattf  in  Easter  Term,  obtained  a  rule  to  shew  cause 
why  the  verdict  found  for  the  defendant,  on  the  second 
issue,  should  not  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff  thereon ;  or  why  the  plaintiff  should  not  be  at 
liberty  to  oiter  judgment  for  the  plaintiff  non  obstante 
veredicto  on  the  second  issue. 

DowUng  and  Busby  shewed  cause.  The  defendant  is 
entitled  to  retain  the  verdict  on  the  second  issue.  This  is 
not  a  claim  of  profit  appendant  or  appurtenant,  but  a  claim 
in  gross,  and  may  be  supported  either  by  prescription  or 
deed.  Onn.  Dig.  tit.  ''  Common"  (D).  The  evidence 
clearly  shewed  the  right  in  the  ancestor  of  Mr.  Billingsley ; 
but  then,  it  is  sidd,  that  the  plea  was  not  proved,  inasmuch 
as  the  commencement  of  that  right  was  shewn  by  the 
conveyance  in  1 755.  But  since  the  2  &  8  Wm.  4,  c.  71 ,  s.  1 , 
a  right  of  common,  or  other  profit  from  land,  which  shall 
have  been  enjoyed  by  the  person  claiming  right  thereto, 
without  interruption  for  thirty  years,  shall  not  be  defeated, 
by  shewing  that  such  right  or  profit  was  first  enjoyed  at 
any  time  prior  to  that  period.  [Parke,  B.  If  you  rely 
upon  that  statute  you  ought  to  have  pleaded  it,  the  plea 
claims  the  right  from  time  immemorial].  The  first  section 
of  the  act  requires  no  alteration  in  the  form  of  pleading ; 
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the  fifth  section,  which  prescribes  a  new  form  of  plea,  does        1889. 

not  include  the  present  case.    The  words  of  that  section     ^p^^CJT^ 

are,  ''  that  in  all  pleadings  to  actions  of  trespass,  and  in  all  v. 

other  pleadings  wherein,  before  the  passing  of  this  act,  it 

would  have  been  necessary  to  allege  the  right  to  have 

exbted  from  time  immemorial,  it  shall  be  sufficient  to  allege 

the  enjoyment  thereof,  as  of  right  by  the  occupiers  of  the 

tenement  in  respect  whereof  the  same  is  claimed,  for  and 

during  such  of  the  periods  mentioned  in  this  act  as  may 

be  applicable  to  the  case,  and  without  claiming  in  the  name 

or  right  of  the  owner  of  the  fee  as  is  now  usually  done." 

That  section  is  confined  to  a  claim  of  right  appendant  or 

appurtenant.     It  is  very  questionable  whether  this  is  a 

claim  of  profit  a  prendre.      The  authorities  shew  that 

trespass  might  be  maintained  against  the  owner  of  the  soil, 

if  he  put  his  cattle  there,  or  they  might  be  distrained,  Co. 

Lit.  46.  Hoskins  v.  Robins  (a).     It  is  difficult  to  see  how 

the  plea  could  have  been  framed  otherwise,  since  a  person 

claiming  a  right  in  gross  is  obliged  to  prescribe  in  himself 

and  his  ancestors.     In  Co.  Lit.  sec.  183,  it  is  said,  **  that 

such  things  which  cannot  be  granted  nor  claimed  without 

deed  or  fine,   a  man   which   will  have   such  things  by 

prescription  cannot  otherwise  prescribe,  but  in  him  and  his 

ancestors,  whose  heir  he  is,  and  not  by  these  words.     '  In 

him  and  them  whose  estate  he  hath,*  for  that  he  cannot 

have  their  estate  without  deed  or  other  writing,  the  which 

ought  to  be  shewed  to  the  Court,  if  he  will  take  any 

advantage  of  it.'*    And  in  the  Commentary  to  the  184th 

section,  respecting  the  different  kindsof  common  of  pasture, 

it  is  said,  ''  the  last  is  common  in  gross,  which  is  so  called, 

for  that  it  appertaineth  to  no  land,  and  must  be  by  writing 

or  prescription.'*    But  it  is  submitted,  that  the  conveyance 

of  1755  does  not  shew  a  right  inconsistent  with  the  claim 

in  the  plea.     Addington  v.  Clode  (6),  was  an  action  similar 

to  the  present,  and  it  was  there  held,  that  an  ancient  grant, 

(a)  1  Wms.  Saund.  326.  (Jb)  2  W.  Black.  989. 
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1839.        without  date,  does  not  necessarily  destroy  a  prescriptive 
WKi]a)M*      "gh*>  for  it  ™*y  he  either  prior  to  the  time  of  memory,  or 
^'  in  confirmation  of  such  prescriptive  right,  which  is  matter 

to  be  left  to  the  jury.  Here  the  jury  have  found  for  the 
defendant.  [Aldersan,  B.  In  that  case  it  was  possible 
that  the  deed  might  have  been  antecedent  to  the  time  of 
legal  memory — here  it  is  not  so]. 

PUUt^  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B. — I  am  of  opinion  that  the  rule  must  be 
absolute  to  enter  a  verdict  for  the  plaintiff,  unless 
application  is  made  to  amend  on  payment  of  costs.  It 
has  been  urged  in  argument,  that  this  is  not,  strictly 
speaking,  a  profit  a  prendre,  but  an  interest  in  the 
land  itself;  but  if  that  view  is  correct,  the  case 
would  not  fall  within  the  S  &  3  Wm.  4,  c.  71.  But 
whether  that  is  so  or  not,  there  is  no  question  that  the 
plea  is  not  proved — it  claims  an  immemorial  right  in 
Billingsley ;  but  the  eridence,  at  the  trial,  was  a  conveyance, 
in  1755,  from  Brereton  to  an  ancestor  of  Billingsley.  It 
is  idle  to  suppose  that  the  conveyance  was  a  confirmation 
of  any  existing  right,  for  it  appears  to  be  a  purchase,  for 
which,  a  large  sum  of  money  was  given.  Independently  of 
the  late  act,  the  plea  should  have  alleged  the  right  in 
Brereton  and  his  ancestors  from  time  immemorial,  and  that 
he  in  1755,  conveyed  to  Billingsley 's  ancestors,  and  so 
deduce  the  title  to  Billingsley.  If  then  this  case  is  not 
within  the  late  act,  the  plea  is  not  made  out.  The  only 
question  upon  which  there  seems  to  be  any  doubt  is  thb, 
whether,  supposing  it  to  be  a  profit  to  be  taken  out 
of  the  land,  the  defendant  can  plead  in  the  old  form, 
claiming  the  right  from  time  immemorial,  because  the  first 
section  of  the  2  &  3  Wm.4,  c.  71,  prevents  such  right, 
when  enjoyed  for  thirty  years  from  being  defeated,  by 
shewing  that  it  first  existed  prior  to  that  time.  I  think, 
however,  that  under  this  section,  the  proper  mode  is  to 
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plead  the  enjoyment  of  the  right  for  the  periods  therein        1839. 
mentioned.     It  is  true,  that  the  fifth  section  does  not  appear      welcome 
to  be  worded  so  as  to  embrace  the  present  case,  and  Lord  *'• 

Tenierden,  who  framed  the  statute,  seems  to  have  drawn 
that  section  under  the  idea  that  a  profit  a  prendre  could 
not  be  claimed,  except  as  appendant  or  appurtenant.  I 
think,  however,  that  by  the  general  rules  of  law,  the  claim 
ought  to  be  pleaded  according  to  the  fact ;  and  I  am  not 
sure,  that,  by  putting  a  liberal  construction  on  the  fifth 
section,  it  might  not  be  made  to  include  the  present  case. 
But  assuming  that  Lord  Tenierclen  has,  by  mistake, 
omitted  to  consider  this  particular  case,  there  is  no  reason 
why  the  established  rules  of  pleading  should  be  departed 
from.  It  appears  to  me  that  the  first  section  of  the 
2  &  3  Wm.  4,  c.  71,  has  no  bearing  on  the  present  case. 
The  objection  is  not  that  the  right  first  began  to  exist 
within  the  time  of  legal  memory,  but  that  there  is  a  mis- 
description of  the  right  in  the  plea.  The  jury  might  be 
warranted  in  coming  to  the  conclusion  that  Brereton  had 
the  right,  and  transferred  it  to  Billingsley ;  then  the  evidence 
shews,  not  that  the  right  was  not  immemorial,  but  only 
that  it  did  not  first  exist  in  Billingsley,  but  in  Brereton,  and 
was  transferred  by  him.  That  being  so,  it  ought  to  have 
been  so  pleaded. 

Alderson,  B.— I  am  also  of  opinion  that  a  verdict 
should  be  entered  for  the  plaintiff,  unless  the  plea  is 
amended.  The  defendant  has  failed  to  make  out  the 
prescription  which  he  has  pleaded.  I  also  think,  that  this 
case  does  not  fall  within  the  2  &  3  Wm.  4,  c.  71,  for  the 
reasons  given  by  my  brother  Parke. 

Leave  to  amend  plea,  on  payment  of  costs,  other- 
wise judgment  for  plaintiff. 
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1839. 

Evans  r.  Jones  and  Another. 

The  decUra-  JLf  EBT.  The  declaration  stated,  that  on  the  Slst  of 
by'aninden-  August,  1837,  by  an  indenture  made  between  Robert 
tw^^R  R^of  K^oberts,  of  the  first  part,  the  plaintiff,  of  the  second  part, 
the  first  part,  and  the  defendants,  of  the  third  part,  the  defendants 
ttcond  part.  Covenanted,  promised,  and  agreed  with  the  plaintiff,  that 
of  thethird*"**  ^©J*  *^6  defendants,  their  executors,  &c.,  would  pay  to 
part,defeadaDts  ^he  plaintiff  the  sum  of  100/.,  with  lawful  interest  for  the 

covenanted  to  ,      «,       ,  ^  a  i  •  •  i 

l>aT  the  plain-  same,  on  the  31  St  day  of  August  then  next  ensuuig,  with- 
3i8t  Aug^t,  ^  out  any  deduction.     Breach,  that  the  defendants  did  not 

Th'^^S^set      P*y  *^®  ^^  ^^^  ^^^^  interest 

out,onoyer,  an       The  defendants,  in  their  plea,  craved  oyer  of,  and  set 

which  (after  out  the  indenture  of  the  31st  of  August,  1837.  This 
^l^^^onof  indenture  recited,  that  by  an  indenture  of  demise  of  the 
300t.and  lOOi.  4th  June,  1836,  in  consideration  of  the  sums  of  300;«,  and 

paid  to  R.  R.  .  .     . 

bytheplainti£f)  100/.,  paid  to  Robert  Roberts  by  the  plaintiff,  Robert 
gaged  certain  Roberts  mortgaged  certain  leasehold  premises  to  the 
^^tiff-^e  pl^^>  ^  A  security  for  the  repayment  of  the  said  sums, 
^fendant  and  The  indenture,  after  stating  certain  covenants  of  Robert 
moreeffectnally  Roberts,  proceeded  thus:  ''  And  for  the  still  more  efiectu- 
Miy^nt^f  the  ^^7  Securing  the  repayment  of  the  said  sum  of  lOOL  and 
said  sum  of        interest,  to  the  said  Daniel  Evans,  the  plaintiff,  his  execu- 

lOOi.andin*  «  i  -^    t  ^        ▼ 

terest,  cove-  tors,  &c.,  the  said  John  Jones  and  Robert  Roberts,  do 

plaintiff  to  pay  hereby,  for  themselves,  their  executors,  &c.,   covenant, 

biCTesToirthe  P^™^*  ^^^  agree  to,  and  with  the  said  Daniel  Evans, 

31ft  August  his  executors,  &c.,  that  they,  the  said  John  Jones  and 

Held,  that  Robert  Roberts,  their  executors,  &c.,  or  some  one  of 

absol^  cove-  *^™>  shall  and  will,  well  and  truly  pay,  or  cause  to  be 

nant  to  pay  a  paid,  to  the  said  David  Evans,  his  executors,  &c.,  the 

fum  of  money 

onadaycer-  said  sum  of  1002.,  with  lawful  interest  for  the  same,  at,  or 
debt  might  ^  upon  the  Slst  day  of  August  next  ensuing,  without  any 
maintained.       abatement  or  deduction  whatsoever.     In  witness  whereof, 

&c.**    The  plea  then  averred  that  the  defendant  was  liable 

as  surety  and  not  as  principal. 

Special  demurrer  and   joinder.      The  point  amongst 


TRINITT   TERM,  2   VICT. 

Others,  marked  for  argument  on  the  part  of  the  plaintiff, 
was,  that  the  covenant  declared  on,  was  an  absolute  cove- 
nant to  pay  the  amount  specified  at  a  day  certain,  and 
therefore,  the  matter  of  the  plea  was  no  answer  in  law  to 
the  declaration. 


48S 


1889. 


Cramptan,  in  support  of  the  plea,  was  called  upon  by 
the  Court. — The  declaration  is  bad ;  it  merely  states  a 
collateral  engagement  to  pay  the  debt  of  another,  in  which 
case  debt  will  not  lie,  but  covenant  is  the  proper  form  of 
action.  The  cases  are  collected  by  Bayley^  J.,  in  Priddy 
▼•  Henbrey  (a).  He  also  cited  Milh  v.  Auriol  (6),  Ran^ 
doll  ▼.  Bigby  (e). 

Jm  Henderson,  contra. — Randall  v.  Rigby  was  the  case 
of  a  collateral  covenant  to  pay  an  annuity  issuing  out  of 
land.  This  is  an  absolute  covenant,  on  the  part  of  the 
defendants,  to  pay  the  sum  of  100/.  It  is  not  alleged  that 
the  deed  was  ever  sealed  by  Roberts,  nor  does  it  appear 
that  he  is  the  principal  and  the  defendants  his  sureties. 

Lord  Abinoer,  C.  B. — This  case  is  distinguishable 
from  Randall  v.  Rigby,  because,  there,  the  covenant  was 
collateral,  but  here,  there  is  an  absolute  covenant  to  pay 
a  sum  of  money  on  a  day  certain.  An  action  of  debt  will 
lie  on  such  a  covenant.  The  plea  is  no  answer  to  the 
action,  and,  therefore,  our  judgment  must  be  for  the 
plaintiff. 

Alderson,  Gurney,  and  Maule,  B.'s,  concurred. 


(a)  1  B.  &  C.  674 ;  3  Dowl.  & 
Ry.  165. 


Judgment  for  the  Pldntiff. 

(jb)  1  H.  Black.  433. 
(c)  Ante,  Vol.  6,  p.  650. 
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1889. 

Cardwardine  r.  Watkins. 

To  trover  for  J.  ROVER  for  a  sheep.  The  venue  was  laid  in  the'county 

fendant  pietd-  of  Hereford^  and  no  parish  or  place  was  specified  in  the 

^O^tohoVd  declaration. 

a  market^  Xhe  defendant  pleaded,  amongst  other  pleas,  that  one 

K.  in  the  James  Cheese  was  seised  in  his  demesne,  as  of  fee  in  a 

fold!  <Lwi  thaT"  certain  manor,  called  the  manor  of  Kington,  in  the  county 

Sf  A.!  rcd'i^  ^^  Hereford,  and  that  he  ought  of  right  to  have,  and  hold, 

trained  the  onacertain  day  in  each  year,  to  wit,  on  the  19th  September, 

•heep  for  toll,     .  .      "  ,  i,    ,      i  i  i 

«*  que  est  m  a  certam  place  called  the  common  close,  or  cattle 
and  conclnding  i^arket,  in  the  town  of  Kington,  and  within  the  said  manor, 
inth  a  sp«ciAl  a  certain  fair  for,  and  selling,  amongst  other  things,  of 
uking  atan^  sheep,  and  that  he  was  entitled  to  take  a  toll  of  all  sheep 
close/  The  ^  sold  in  the  said  market.  That  the  sheep  in  question  was 
b  HeiTfordf"*  «^^^  ^  *^«  plaintiff  within  the  market,  and  that  the 
bat  no  parish     defendant,  as  servant  of  James  Cheese,  distrained  it  for  the 

or  place  was  . 

specified  in  the   payment  of  toll,  **  which  is  the  same  supposed  conversion 

Htid.on       ^^^  disposal  of  the  said  sheep,  in  the  said  declaration 

morw^tratthe  ''^^^'io"®^*  without  this,  that  the  defendant  is  guilty  of  the 

pies  was  bsd,      said  conversion  and  disposal  of  the  said  sheep,  at  any 

on  the  ground        .  «»i.^i  i  i 

that  it  con-        place  out  of  the  said  common  close,  or  cattle  market,  or  at 
^erseTof  the  ^^7  ^^^^  except  during  the  said  fair,"  Verification.  Special 
**  sLTr^th'      demurrer,  assigning  for  cause  (amongst  other  things),  that 
*'  qne  est         the  plea  traversed  what  could  not  properly  be  traversed, 
necessary.      *  And  contained  two  traverses  of  the  same  matter,  and  con- 
cluded with  a  verification,  and  not  to  the  country,  although 
it  contained  a  special  traverse;  and  also  that  the  said 
traverse  in  the  said  plea  ought  to  have  been  omitted. 

R.  V.  Richardsy  in  support  of  the  demurrer.  The  plea 
improperly  concludes  with  a  verification.  By  the  13th 
rule  of  H.  T.,  4  Wm.  4,  it  is  required  that  all  special 
traverses,  or  traverses  with  an  inducement  of  affirmative 
matter,  shall  conclude  to  the  country  ;  and  there  is  an  ex- 
press provision  that  such  regulation  shall  not  preclude  the 
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opposite  party  from  pleading  over  to  the  inducement  when        1839. 
the  traverse  is  immaterial.  C^I^IJI^b 

There  is  a  further  objection,  that  the  plea  contains  two  '^• 

traverses  of  the  same  matter,  Jones  v.  Daly  (a).  It  is 
impossible  to  distinguish  the  present  case  from  Hembro  v. 
Bailey  (6),  where,  to  a  count  for  trespass  and  assault,  the 
defendant  pleaded  a  justification  in  defence  of  a  dwellings 
house,  with  an  averment  of  that  being  the  same  trespass^ 
and  concluded  with  a  special  traverse  that  he  was  guilty 
elsewhere  than  in  the  dwelling  house ;  and  it  was  held 
that  the  traverse  was  surplusage,  and  bad  on  special 
demurrer. 

GreaveSf  in  support  of  the  plea.  Hembro  v.  Bailey  is 
not  decisive.  The  true  principle  is  laid  down  in  2  Wms. 
Saund.  5,  n.  (3),  viz.,  that  where  the  plea  admits  the  trespass^ 
and  states  a  justification,  which  is  a  legal  bar  to  the  action, 
and  concludes  with  an  averment  of  its  being  the  same 
trespass  with  that  alleged  in  the  declaration,  it  is  improper 
and  superfluous  to  add  a  traverse.  Here  the  right  to  dis* 
train  for  toll  being  within  the  market  only,  the  plea  would 
not  afford  a  sufficient  justification  without  traversing  the 
taking  in  any  other  place.  Under  the  old  form  of  pleading, 
if  the  place  mentioned  in  the  body  of  the  declaration 
differed  from  that  in  the  plea,  it  was  necessary  to  traverse 
the  taking  in  any  other  place ;  and  the  same  rule  must 
apply  here,  for  the  declaration  includes  any  place  within 
the  county.  The  justification  being  local,  the  plea  must 
not  only  shew  that  the  alleged  conversion  took  place  in  the 
precise  spot  which  would  justify  the  act,  but  must  also 
negative  the  taking  in  any  other  place.  In  Wms. 
Sound,  (c)  it  is  said  tliat  there  are  two  grounds  for  this 
strictness  in  the  plea ;  one  is,  that  it  may  appear  to  the 
Court  that  the  defendant  acted  under  the  authority  of  law ; 
and  the  other  is,  to  ascertain  with  correctness  the  place  of 

(a)  3  Tyr.  152.  (6)  1  C.  &  M.  204.  (c)  5  c.  note  («). 

VOL.  VII.  K    K  D.  P.  C. 
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1839.        the  justification,  that  it  may  be  known  where  the  venire 
CAKDWAjLDDfE  ^^^'^^  is  to  be  awarded.    In  the  same  manner  it  is  necessary, 
^-  in  the  present  practice  of  changing  the  venue  on  motion, 

that  the  affidavit  in  support  of  the  application  should  be 
positive  that  the  plaintiff's  cause  of  action  arose  in  the 
county  to  which  the  venue  is  sought  to  be  changed,  and 
not  in  the  county  in  which  it  is  laid,  or  elsewhere.  He 
cited  Smith  Y.HilUer{a\  Bullock  y.  Smith  {b)^  Cowleighv. 
Edwards  {c)^  Thomson  v.  Clerk  {d),  Peacock  v.  Peacock  {e\ 
Pursety.  Hutchings{f)^  Digby  v,  Fitzharbert  {g\  SearU 
V.  Darford{h)f  Bridgewater  v.  Bythway{i)^  Regima  v. 
Lord  Vox  {k)y  Barber  v.  Warren  (/),  Wadhurst  v. 
Damme  {m). 

Richards f  in  reply,  contended  that  the  ''qua^  esteadem** 
amounted  to  a  special  traverse. 

Cur.  adv.  vult. 

Lord  Abinoer,  C.  B.,  on  a  subsequent  day  said,  that 
the  point  was  expressly  decided  in  Hembro  v.  Bailey. 

Parke,  B. — Hembro  v.  Bailey  is  precisely  in  point,  and 
a  similar  argument  was  there  used  by  Mr.  Erie.  Indeed, 
I  doubt  whether  the  "  qusB  est  eadem  "  or  the  traverse  are 
necessary  in  this  case,  because  the  place  mentioned  in  the 
plea  does  not  vary  from  that  stated  in  the  declaration.  If 
the  place  varies,  a  traverse  must  be  inserted,  but  that  is 
not  the  case  here. 

Judgment  for  the  Plaintiff,  with  liberty  to  amend, 
on  payment  of  costs. 

(a)  Cro.  Eliz.  167.  {g)  Hob.  101. 

{h)  Id.  174.  (A)  2  Lutw.  1435. 

(c)  Id.  184.  (i)  3  Lev.  113. 

(rf)  Id.  504.  (*)  1  Leon.  39. 

{e)  Id.  705.  (/)  Carth.  326. 

(/)  Id.  842.  Vm)  1  Cro.  Jac.  45. 
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1 839. 

Doe.  d.  Topping  v.  Boast. 
Martin  had  obtained  a  rule  to  shew  cause  why  the  The  affidavit  in 

sapport  of  a 

tenant  should  not  give  the  undertaking,  and  enter  into  rule,  calling  on 
the  recognizance  provided  by  the  1  Geo.  4,  c.  87,  s.  1.        Jife^the  ^ 

undertakipi;, 
&C.  mentioned 

Roberts  shewed  cause,  and  contended  that  the  affidavit  in  the  i  Geo.  4, 

c  87  B.1 

upon  which  the  rule  was  obtained  was  insufficient.  It  stated  thoutd  shew 
that  the  tenancy  was  determined,  "  by  a  certain  notice  to  ^^determbed 
quit  given  to  the  said  defendant  ;*'  but  it  did  not  set  out  by  a  regular 

^  .  .  .  notice  to  quit 

the  notice,  nor  did  it  appear  when  the  notice  was  given,  or 
that  it  was  a  regular  notice. 

Parke,  B. — The  affidavit  is  defective  for  want  of  the 
word  "  regular." 

Alderson,  B. — Perhaps  it  would  be  better  to  state 
when  the  notice  was  given. 

Rule  discharged 


Johnson  r.  Veal. 
R.   V.  RICHARDS  had  obtained  a  rule  to  enter  a  Where  a  cause 

is  tried  by  writ 

suggestion  on  the  roll,  to  deprive  the  plaintiff  of  costs,  of  trial,  and  ex* 
under  the  48  Geo.  3,  c.  67,  (the  Bath  Court  of  Requests  S"  vacatit  ule 
Act).  The  cause  was  tried  by  writ  of  trial  on  the  16th  of  defendant  may 
May,  and  a  verdict  found  for  the  plaintiff.     On  the  18th  ensuing  term, 

^      _    .     ,  .  -I  ••  1      rkr%    11  1.   ^  enter  a  »ug- 

final  judgment  was  signed,  and  on  the  ^^nd  the  present  gestion  to  de- 
motion was  made.  Sff df^tTl^nd 

it  is  not  neces- 
...  1  rr»i       sary  that  there 

Evans  shewed  cause. — The  application  is  too  late.     The  should  be  a 
18th  section  of  the  3  &  4Wm.  4,  c.  4*2,  enacts,  that  at  the  fo^slay^pro- 
return  of  any  writ  of  trial,  costs  shall  be  taxed,  judgment  feedings, 
signed,  and  execution  issued  forwith,  unless  the  sheriff 

K    K    S 
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shall  certify  under  his  hand  upon  such  writ,  that  judg- 
ment ought  not  to  be  signed  until  the  defendant  shall 
have  had  an  opportunity  to  apply  to  the  Court  for  a  new 
trial,  or  a  judge  of  any  of  the  Courts  shall  think  fit 
to  order  that  judgment  or  execution  shall  be  stayed 
till  a  day  to  be  named  in  such  order.  There  being  no 
certificate  or  order  to  stay  proceedings,  the  plaintiff  was 
entitled  to  sign  judgment,  and  issue  execution  forthwith, 
NicholU  ▼.  Chambers  (a).  It  is  conceded,  that  where  a 
judge  of  assize  orders  that  the  plaintiff  shall  have  execution 
within  a  limited  period,  the  defendant  is  not  precluded  by 
the  fact  of  execution  having  issued  from  applying  to  the 
Court  in  the  next  term  for  liberty  to  enter  a  suggestion, 
Baddley  v.  Oliver  (6) ;  but  it  is  different  with  respect  to  a 
writ  of  trial,  because  there,  the  defendant  may,  if  he  thinks 
fit,  apply  to  a  judge  to  stay  the  execution.  Under  the  old 
practice,  a  suggestion  could  not  be  entered  after  final  judg- 
ment.    Calvert  v.  Everard{c). 

Richards,  in  support  of  the  rule. — The  old  practice 
cannot  apply  to  proceedings  under  the  Writ  of  Trial  Act, 
for  if  it  did,  a  party  would  have  no  opportunity  of  making 
an  application  of  this  nature.  Until  the  verdict  is  recorded, 
the  defendant  cannot  tell  whether  the  case  falls  within  the 
Court  of  Requests  Act. 

Lord  Abinger,  C.  B. — The  rule  must  be  absolute. 
The  3  &  4  Wm.  4,  c.  42,  s.  18,  puts  trials  before  the 
sheriff  upon  the  same  footing  as  trials  at  nisi  prius. 

Alderson,  B. — It  has  been  decided  that  a  suggestion 
may  be  entered  after  execution,  where  it  has  taken  place 
under  a  judge's  order,  and  I  can  see  no  distinction  between 
that  case  and  trials  before  the  sheriff. 

Rule  absolute. 
(a)  1  C,  M.  &  R.  3S5.    (6)  Ante,  Vol.  1, 598.    (e)  5  M.  &  Sel.  510. 
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BUTTERMER  V.  HaYES. 

Assumpsit.     The  declaration  stated,  that  the  plain-  A  defence  of  no 

.  .        ,  contract  m 

tiff  was  possessed  of  a  certain  messuage  or  dwelling-house,  writing,  par- 
situate,  &c.,  held  by  him  as  tenant  to  one  J.  6.,  for  the  the  statute  of 
residue  of  a  certain  term  of  seven  years,  three  of  which  n^iJlTbeipecUlly 
were  then  to  come  and  unexpired,  as  also  of  certain  chat-  pleaded. 
tels  and  fixtures  being  in  the  said  dwelling-house ;  that 
before  the  time  of  the  making  the  agreement  thereinafter 
mentioned,  there  were  certain  repairs  necessary  to  be  done 
in  the  said  messuage,  which  the  plaintiff  was  then  about 
to  cause  to  be  done  ;  thereupon,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant  would,  on  com- 
pleting of  the  said  repairs,  give  up  and  relinquish  possession 
of  the  said  messuage  or  dwelling-house  to  the  defendant, 
and  would  suffer  and  permit  him  to  become  tenant  thereof 
for  the  unexpired  residue  of  the  said  term.     The  defend- 
ant then  promised  the  plaintiff  to  give  10/.  towards  the 
amount  of  dilapidations,  to  be  ascertained  by  a  surveyor. 
It  then  averred  that  the  plaintiff  did  relinquish,  and  de- 
liver up  possession  of  the  said    dwelling-house    to    the 
defendant,  and  that  the  defendant  entered  into  possession 
thereof,  and  became  and  was  tenant  thereof  for  the  residue 
of  the   said    term;    and  that  although  the  dilapidations 
were  ascertained  by  a  surveyor,  yet  the  defendant  refused 
to  pay  the  10/.     Plea,  non-assumpsit. 

At  the  trial,  the  plaintiff  proved  the  agreement  by  parol 
evidence,  when  it  was  objected,  on  the  part  of  the  defend- 
ant, that  the  declaration  disclosed  a  contract  for  an  interest 
in  land  within  the  4th  section  of  the  29  Car.  2,  c.  3,  and 
that  in  order  to  render  it  valid,  there  should  be  a  memo- 
randum or  note  in  writing.  A  verdict  having  been  found 
for  the  plaintiff,  a  rule  was  subsequently  obtained  to  set 
it  aside,  against  which 

Piatt  shewed  cause. — The  defendant  having  pleaded 
non-assumpsit  only,  has  admitted  his  possession  of  the  pre- 
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1839.        mises,  and  that  the  dilapidations  were  ascertained,  and  the 
BuTTEBMBa    ^^y  q^^stion  is,  whether  he  agreed  to  pay  10/.  towards  the 

^'  amount.   Inman  v.  Stamp  (a)    shews  that  this   case  is  not 

Hayes. 

within  the  Statute  of  Frauds. 


Martin^  in  support  of  the  rule.  This  is  a  contract  con- 
cerning an  interest  in  land,  within  the  4th  section  of  the 
Statute  of  Frauds.  The  plaintiff  was  then  bound  to  prove 
a  valid  contract  in  writing.  The  defendant  could  not  be- 
come tenant  of  the  premises  without  an  actual  assignment 
under  the  3rd  section.  The  declaration  alleges  an  exe- 
cutory contract  only,  and  the  whole  of  that  is  put  in  issue 
by  the  plea.  \^Parkef  B. — Supposing  this  to  be  a  contract 
within  the  4th  section  of  the  Statute  of  Frauds,  the  ques- 
tion is,  whether  that  defence  is  available  under  the  general 
issue.]  In  Elliott  v.  Thomas  (6),  it  was  admitted  that  the 
defence  of  no  valid  contract,  under  the  I7th  section,  need 
not  be  pleaded.  [Parke,  B. — There  is  a  material  differ- 
ence between  the  wording  of  the  4th  and  17th  sections.] 
It  was  evidently  the  intention  of  the  legislature  to  require 
written  evidence  at  the  trial,  in  order  to  charge  a  party 
with  any  contract  within  the  4th  section.  He  referred  to 
Wilford  Y.'Beazeley  (c),  Whitchurch  v.  Bevis{d),  Coles  v. 
Trecothick  (e),  Jackson  v.  Lowe  (/),  LiUey  v.  Hewitt  {g\ 
Lysaght  v.  Walker  (A). 

Lord  Abinoer,  C.  B. — It  seems  to  me  that  this  must 
be  considered  as  a  contract  for  some  interest  in  land,  within 
the  4th  section  of  the  29  Car.  2,  c.  3.  I,  at  first,  thought 
it  was  a  mere  agreement  to  relinquish  possession  of  the 
premises ;  but,  upon  looking  at  the  declaration,  I  find  it 
states,  that  the  plaintiff  was  possessed  of  the  premises  for 
a  tenn  of  years,  and  that  in  consideration  that  he  would 
relinquish  possession,  and  would  suffer  the  defendant  to 

(a)  1  Stark.  12.  (f)  9  Ves.  234. 

(6)  3  M.  &  W.  170.  (/)  I  Bing.  9 ;  7  Moo.  210. 

Kc)  3  Atk.  503.  {g)  1 1  Price,  494. 

(rf)  2  B.  &  C.  559.  (A)  5  Bligh.  N.  S.  1. 
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become  tenant  thereof,  for  the  residue  of  the  said  term,        1839. 
the  defendant  promised,  &c.     Now,  he  could  not  become     B|,TTEBifBii. 
tenant  without  a  proper  assignment ;  a  surrender  of  the  ^' 

plaintiff's  interest  would  not  make  him  so.  Then,  as  the 
statute  requires  that  a  contract  duch  as  this  should  be  in 
writing,  the  question  is,  whether  that  defence  is  available 
under  the  general  issue  ?  The  inclination  of  my  opinion 
is,  that  the  new  rules  do  not  require  it  to  be  pleaded ; 
but  upon  that  point  we  will  take  time  to  consider. 

Parke,  B. — I  am  of  the  same  opinion.  The  declaration 
b  framed  upon  an  executory  contract,  and,  under  the  plea 
of  non-assumpsit,  that  must  be  proved.  If  it  had  merely 
stated,  that  in  consideration  that  the  plaintiff  would  relin- 
quish possession  of  the  premises,  that  would  not  have  been 
a  contract  for  an  interest  in  land ;  but  it  goes  on  to  say, 
**  and  would  suflfer  and  permit  defendant  to  become  tenant 
thereof  for  the  residue  of  the  said  term."  In  what  way 
could  he  become  tenant  for  the  residue  of  the  term  without 
an  assignment  of  it  ?  That  then  is  a  contract  for  an  interest 
in  land,  and  ought  to  be  in  writing.  The  contract  could 
not  be  performed  by  allowing  the  landlord  to  demise  to 
defendant,  for  that  would  be  the  creation  of  a  new  term. 
As  to  whether  the  statute  ought  to  be  pleaded,  I  am 
inclined  to  the  same  opinion  as  the  Chief  Baron. 

Cur.  adv.  vult. 

In  the  Sittings  after  Term^  the  judgment  of  the  Court 
was  delivered  by 

Parke,  B. — The  question  raised  for  the  consideration 
of  the  Court  was,  whether,  in  an  action  on  an  executory 
contract  concerning  an  interest  in  land,  to  which  the  only 
plea  was  non-assumpsit,  it  was  necessary  for  the  plaintiff  to 
prove  a  memorandum  or  note  in  writing,  so  as  to  satisfy  the 
Statute  of  Frauds  ?  That  depends  upon  the  construction  to 
be   put  upon   the  new   rules,  and  is  a  subject  on  which 
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considerable   difference   of  opinion   has   existed   in    the 
profession.     No  doubt,  before  the  new  rules,  such  proof 
would  have  been  necessary ;  but  the  rule  of  H.  T.,  4  Wm.  4, 
assumpsit  1  &  3  (a),  having  limited  the  operation  of  the  plea 
of  non-assumpsit,  many  allegations  on  the  record  are  now 
admitted  by  that  plea^  which  formerly  were  required  to  be 
proved ;  and  many  matters  of  defence  must  now  be  pleaded 
specially,  which  before  that  time  might  have  been  given  in 
evidence  under  the  general  issue.     Before  those  rules  the 
plaintiff  was  bound,  under  the  plea  of  non-assumpsit,  to 
prove  all  the  material  averments  in  his  declaration ;  and  the 
defendant  was  at  liberty,  not  merely  to  disprove  the  case 
set  up,  but  to  show  that  the  contract  had  since  been  broken, 
or  was  void  in  law,  or  even  that  from  subsequent  circum- 
stances all  cause  of  action  was  at  an  end.     The  object  of 
the  new  rules  was  to  remove  those  inconveniences,  and,  widb 
that  view,  those  relating  to  assumpsit  restricted  the  general 
issue,  by  limiting  its  operations   in   actions  on  a  special 
contract  to  a  denial  of  the  promise,  so  as  to  exclude  all 
defences  in  confession  and  avoidance.     In  the  present  case 
the   question   is,  whether  the   memorandum   in   writing, 
required  by  the  4th  section  of  the  Statute  of  Frauds,  and 
which  was  formerly  a  necessary  part  of  the  plaintiff's  proof, 
is  still  so  ?     The  Court  are  of  opinion  that  it  is.     Under  the 
former  state  of  things  the  plaintiff  was  bound  to  prove  the 
existence  of  such  a  writing,  and  as  it  is  necessary  now  to 
prove  the  same  allegations  as  formerly,  unless  where  altered 
by  the  new  rules,  this  allegation  must  still  be  considered  as 
put  in  issue  by  the  plea  of  non-assumpsit,  as  there  is  nothing 
in  the  new  rules  to  alter  the  evidence  required  in  a  case  of 
this  nature.     It  was  contended  that  this  defence  ought  to 
have  been  pleaded   under  the  3rd  rule,  as  shewing  the 
contract  void  or  voidable  in  point  of  law,  but  we  think  the 
meaning  of  that  rule  is  only  to  require  certain  matters  on 
which  the  defendant  means  to  rely,  such  as  usury,  fraud  and 
such  like,  to  be  specially  pleaded,  and  does  not  interfere 
with  the  proof  to  be  required  in  the  first  instance  from  the 

(a)  Ante,  Vol.  2,  pp.  322^  3. 
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plaintiff*.     We  therefore  think,  that  the  writing  required        1889. 
by  the  4th  section  ought  to  have  been  produced  in  this    Buttermke 

case,  and  that  the  rule  must  be  absolute.     The  Courts       „  "• 

.    .  .        .  Haybs, 

have  intimated  an  opinion  that  it  might  be  necessary  to 

prove  a  note  in  writing  under  the   17th  section  of  the 

statute.     The  cases  of  Johnson  v.  Dodgson  and  EUiot  v. 

Thomas,  which  have  been  referred  to,  show  that  where 

the  Statute  of  Frauds  requires  a  writing,  such  writing  must 

be  proved  under  the  general  issue. 

Rule  absolute,  (a) 

(a)  See  Morgan  v.  Ruddock,  ante.  Vol.  4,  p.  311. 


HoPKiNSON  V.  Salembicr. 

X  HE  defendant  was  arrested  by  a  capias  issued  under  a  Where  a  de- 
judge's  order,  made  in  pursuance  of  1  &  ^  Vict.  c.  1 10,  s.  3.  been  arrested 
One  of  the  affidavits  stated,  that  the  "  defendant  ^as  v*icr?no*8^ 
justly  and  truly  indebted  to  deponent  in  the  principal  sum  3,  by  a  judge's 
of  489/.   I3s,y  as  indorsee  of  a  bill  of  exchange,  bearing  upon 'insuffici- 
date,  &c.  and  drawn  by  the  defendant  upon,  and  accepted  fheapplicadon 
by  J.  S.  for  the  payment  of  489/.  13*.,  four  months  after  fojhisdis- 

•^  •     "^  '       ^  charge,  should 

the  date  thereof,  and  by  the  defendant  indorsed  to  the  be  by  motion  to 

set  aside  the 

plaintiff,  and  which  said  bill  is  still  due  and  unpaid."  order,  not  the 
There  was  another  affidavit,  to  the  eft'ect  that  defendant  ^^^^iffidavit 
had  said  that  he  would  not  pay  the  bill,  and  that  rather  of  debt  by  in- 

.  dorsee,  against 

than  do  so  he  would  go  and  travel  in  Scotland  or  Ireland,  drawer  of  a 

rr*!.      J   r      ^      A.  \       •  •  i_    •!  bill,  which  does 

1  he  deiendant  having  given  bail,  not  aver  pre- 

sentment  and 
default  by  ac- 

Theobald  had  obtained  a  rule,  to  shew  cause  why  the  ceptor,  isin- 

,  .  ,  sufficient  to 

capias  should  not  be  set  aside,  and  the  bail  bond  delivered  suoporta 
up  to  be  cancelled,  on  the  ground  that  the  affidavits  were  inderV&? 
insufficient;    and   also   upon   affidavit,   denying  that  the  Vict.  c.  110, 
defendant  was  about  to  leave  the  country. 

Plati  appeared  to  shew  cause,  when 

0 

The  Court  said,  that  the  affidavits  on  which  the  order 
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hopkinson 
Salbmbieb. 


had  been  obtained  were  clearly  insufficient.  The  first  did 
not  aver  any  presentment  to,  or  dishonor  by,  the  acceptor ; 
and  it  did  not  appear  from  th6  second  either,  that  the 
defendant  was  legally  liable  on  the  bill,  or  had  made  any 
subsequent  promise  to  pay  it.  But  they  intimated  a  doubt 
whether  the  application  should  not  have  been  to  set  aside 
the  judge*s  order  instead  of  the  capias. 


Theobald  contended,  that  the  same  object  would  be 
attained  by  the  one  course  as  the  other.  The  words  of 
the  6th  section  were,  "  that  it  should  be  lawful  for  any 
person,  arrested  upon  any  such  writ  of  capias,  to  apply  to  a 
judge  or  to  the  Court  for  an  order  or  rule  on  the  plaintiff, 
to  shew  cause  why  the  person  arrested  should  not  be 
discharged  out  of  custody^  and  that  it  should  be  lawful  for 
such  Court  or  judge  to  make  absolute  or  discharge  such 
rule,  or  order,  &c."  As  the  defendant  had  given  a  bail 
bond  he  was  constructively  in  the  custody  of  his  bail. 

Per  Curiam. — If  we  were  to  set  aside  the  capias  we 
should  make  the  sheriff  a  trespasser.  In  cases  of  this 
nature  the  application  should  be  to  set  aside  the  judge's 
order.  Here  it  might  have  been  admitted  before  the  judge 
that  the  plaintiff  had  a  good  cause  of  fiction. 

Rule  discharged. 


Id  ejectment 
personal  ler- 
▼ice  upon  a 
tenant  who 
resides  abroad, 
is  sufficient  to 
obtain  judg- 
ment against 
the  casoal 
ejector. 


Doe  dem.  Daniell  v.  Woodroffe. 

x^HANNELL  moved  for  judgment  against  the  casual 
ejector.  One  of  the  defendants  resided  at  Boulogne, 
in  France,  and  had  been  personally  served  there  with  a 
copy  of  the  declaration.  It  was  submitted,  that  as  the 
service  was  personal  it  was  sufficient. 

Per  Curiam. — ^We  think  the  service  sufficient. 
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LoscHE  V.  Hague. 

I^ASE  for  the  infringement  of  a  patent.     The  defendant  The6&  6 
pleaded,  first,  the  general  issue:  secondly,  that  the  sup-  8.5^  does' not' 
posed  improvement  was   not  a  new  invention :    thirdly,  ofunSondS^ 
that  the  plaintiff  was  not  the  first  inventor:  and,  lastly,  IS^^^y^ 
that  no  specification  was  enrolled.      He  also  delivered  4,  s.  74,  there- 
with his  pleas,  in  pursuance  of  the  5  &  6  Wm.  4,  c.  83,  s.  5,  ^n  aedon  for 
a  notice  of  the  objections  on  which  he  meant  to  rely  at  *^®  mfiinge. 

•*  -^         ment  of  a 

the  trial.     These  were  seven  in  number,  and  one  of  them  patent,  the  de« 
to  the  same  effect  as  the  third  plea.     At  the  trial,  before  tained  a  verdict 
Lord  Abinger,  C.  B.,  the  jury  found  for  the  defendant  Jrhkrc^Jte^ 
on  the  third  plea,  and  against  him  on  the  others.     The  ***«  whole 

cause  •    JiBUtf 

learned  judge  certified  in  manner  prescribed  by  the  third  that  he  was 
section  of  the  above  act,  and  also  that  it  was  a  fit  case  costs  of  that 
to  be  tried  by  a  special  jury.     The  Master  taxed  the  de-  *"n®Lj°*L5® 
fendant  the  general  costs  of  the  cause,  as  well  as  those  on  of  the  cause, 
the  third  issue,  from  which  he  deducted  the  costs  of  the  duction  in 
plaintiff*  on  the  other  three  issues.  SuttTfound  for 

the  plaintiff. 

Bayley  moved  for  a  rule,  to  shew  cause  why  the  Master 
should  not  review  his  taxation.  The  5  &  6  Wm.  4,  has 
rendered  inoperative  s.  74  of  1  Reg.  Gen.,  H.  T.,  2 
Wm.  4(a),  which  provides  ''  that  no  costs  shall  be  allowed 
on  taxation  to  a  plaintiff*,  upon  any  counts  or  issues  upon 
which  he  has  not  succeeded,  and  the  costs  of  all  issues 
found  for  the  defendant  shall  be  deducted  from  the  plain- 
tiff*'s  costs.*'  The  sixth  section  of  the  above  statute  provides 
''  that  in  any  action  brought  for  infringing  the  right 
granted  by  any  letters  patent  in  taxing  the  costs  thereof, 
regard  shall  be  had  to  the  part  of  such  case  which  has  • 
been  proved  at  the  trial,  which  shall  be  certified  by  the 
judge  before  whom  the  same  shall  be  had,  and  the  costs 
of  eacli  part  of  the  case  shall  be  given  according  as  either 
party  has  succeeded  or  failed  therein,  regard  being  had 
to  the  notice  of  objections,  as  well  as  to  the  counts  in  the 

(a)  Ante,  Vol.  l,p.  193. 
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declaration^  and  without  regard  to  the  general  result  of 
the  trial."  Under  this  section  the  plaintiff  is  entitled  to 
three-fourths  of  the  general  costs  of  the  cause. 

Per  Curiam. — The  statute  has  not  had  the  effect  con- 
tended for.  At  the  time  it  was  framed  it  was  competent 
for  the  defendant  to  plead  the  general  issue,  and  give  any 
defence  he  might  have  in  evidence  under  it.  The  legis- 
lature intended,  by  means  of  the  objections  and  the  cer- 
tificate of  the  judge  at  nisi  prius,  to  raise  in  effect  so  many 
distinct  issues,  the  costs  of  each  of  which  were  to  follow 
their  respective  results,  but  it  was  not  meant  to  interfere 
with  the  practice  of  taxation  in  other  respects.  Before, 
however,  the  statute  passed  into  a  law,  the  same  object  was 
attained  by  the  rules  of  the  judges  as  to  pleading  and  costs. 
Those  alterations,  however,  escaped  the  recollection  of  the 
legislature.  With  respect  to  the  objections  in  the  present 
case,  they  are  only  a  repetition  of  what  is  already  detailed 
in  the  pleas,  and,  therefore,  do  not  much  affect  the  costs* 
However,  as  six  of  them  are  found  for  the  plaintiff,  and 
only  one,  namely,  that  resembling  the  third  plea,  for  the 
defendant,  the  plaintiff  is  in  strictness  entitled  to  six- 
sevenths  of  the  costs  of  copying,  transcribing,  &c.,  those 
objections,  and  he  may  take  a  rule  accordingly ;  but  on  the 
pleadings  he  is  only  entitled  to  the  costs  of  the  issues  found 
for  him,  and  not  to  the  general  costs  of  the  cause. 

Counsel  declined  to  take  the  rule. 


portk>i 


TuNZELL  r.  Allen  and  Another. 

In  an  action  by  J|  HIS  was  an  action  by  the  owner  of  a  ship,  against  the 
a  thip-owneri 

for  contribution  proprietors  of  goods  on  board,  to  recover  contribution  in 
^^^^v^  respect  of  a  general  average.  The  particulars  of  the 
aga.thedefend-  plaintiff's  demand  were  as  follows : 

anttt  entitled  to  ^ 

an  impection  of 

the  Matement  of  the  general  average,  but  not  of  the  documents  from  which  it  is  drawn  vp. 


„«bo^^ 
Thes 

tiff  to  s 

libcTty  t' 

rreoeral 

it  was  d 

respect 

to  the  \\ 

Wig 

oisi,  ci 
stated, 
genera 
all  pay 

Ch 
nopT 
raenf 
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This  action  is  brought  to  recover  the  sum  of 
123/.  13^.  lOc/.y  being  the  amount  of  the  defendant's  pro- 
portion of  a  general  average  loss,  in  respect  of  certain 
linseed  of  the  defendant*s,  and  incurred  by  the  plaintiff,  as 
owner  of  the  brig  Eliza  Ann,  during  her  voyage  from 
Cronstadt  to  London,  in  September  1838,  with  the  linseed 
on  board. 

The  summons  had  been  taken  out,  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should  not  be  at 
liberty  to  inspect  and  take  copies  of  the  statement  of  the 
general  average  loss,  and  also  of  the  documents  from  which 
it  was  drawn  up.  An  order  was  made  by  Parke,  B.,  with 
respect  to  the  former  part,  but  he  declined  to  interfere  as 
to  the  latter,  whereupon 
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Allen 
and  Another. 


Wightman  applied  to  the  Court,  and  obtained  a  rule 
nisi,  citing  Goldschmidt  v.  Marryat  (a),  in  which  it  is 
stated,  that  in  an  action  on  a  policy  a  judge  will  make  a 
general  order  on  the  assured,  to  produce  upon  affidavit 
all  papers  in  his  possession  relating  to  the  cause. 

Channell  shewed  cause,  and  contended,  that  there  was 
no  precedent  for  such  an  application.  The  general  state- 
ment of  the  average  loss  having  been  furnished  to  the 
defendant  in  pursuance  of  the  judge's  order,  the  present 
application  was  merely  an  attempt  to  get  at  the  plaintiff's 
evidence. 

Wightman^  in  support  of  the  rule.  The  defendants  are  in 
the  same  situation  as  underwriters  on  a  policy  of  insurance, 
and  they  would  be  entitled,  in  that  character,  not  only  to  an 
account  in  figures,  but  also  to  the  papers  from  whence  the 
account  is  made,  in  order  that  they  might  see  that  it  is  fairly 
drawn  up.  There  might  be  goods  on  board,  the  property  of 
other  owners,  as  well  as  of  the  defendants ;  consequently. 


(a)  1  Camp.  562 


408 


1839. 


TUNZELL 

Allbn 
•ad  Anotber. 


CASES   ON    POINTS   OF   PRACTICE,    EXCH. 

the  documents  may  be  considered  to  be  held  by  the  plain- 
tiff for  the  common  benefit  of  all  parties.  If  this  appli- 
cation be  discharged,  the  parties  will  be  compelled  to  file 
a  bill  for  a  discoTery. 

Lord  Abinoer,  C.  B. — When  this  rule  was  moved  for,  I 
was  under  the  impression  that  it  was  an  action  against  the 
defendants  as  underwriters,  which  now  appears  not  to  be 
the  case.  If  we  were  to  grant  this  application,  it  would 
be,  in  substance,  allowing  the  defendants  to  file  a  bill  of 
discovery,  and  change  this  court  into  a  court  of  equity. 

Rule  discharged  with  Costs. 


ta  an  action  for 
a  maliciona 
arrest,  it  is  not 
necewary  to 
produce  the 
jadgmeDt  roll, 
in  order  to 
prove  the  aver- 
ment that  the 
suit  was  dis- 
continued, but 
such  averment 
maybe  sup- 
ported by  proof 
of  a  rule  to  dis- 
continue, upon 
payment  of 
costs,  and  that 
the  costs  were 
paid. 


Watkins  V.  Lee. 

vy  ASE  for  maliciously  holding  the  plaintiff  to  bail.  The 
declaration,  which  was  in  the  usual  form,  contained  an 
averment,  "  that  the  defendant  did  not  prosecute  his  suit 
against  the  plaintiff  with  effect,  but  voluntarily  permitted 
the  same  to  be  discontinued  for  want  of  prosecution 
thereof;  whereupon  it  was  then  considered  by  the  Ck>urt 
that  the  defendant  should  take  nothing  by  his  sidd  writ, 
as  by  the  record  and  proceedings  thereof,  &c.,  did  more 
fully  appear,  whereupon  and  whereby  the  said  suit  then 
became,  and  was,  and  b,  wholly  ended  and  determined." 
Plea,  not  guilty. 

At  the  trial  before  Parke,  B.,  the  plaintiff,  in  order  to 
prove  the  above  averment,  tendered  in  evidence  a  rule 
of  Court  to  discontinue,  on  payment  of  costs,  and  proved 
an  actual  payment  of  them  by  the  defendant.  It  was 
objected^  on  the  part  of  the  defendant,  that  this  evidence 
did  not  support  the  averment,  whereupon  the  learned 
judge  amended  the  record,  so  as  to  make  it  conformable 
to  the  evidence.  A  verdict  having  been  found  for  the 
plaintiff,  with  40s.  damages. 
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JervU  moved,  in  pursuance  of  leave  reserved,  to  enter  1889. 
a  nonsuit.  In  order  to  prove  the  averment,  the  judgment-  Waxkdib 
roll  should  have  been  produced.  In  Brisiow  v.  Hey-  j^^ 
ufood  (a),  proof  of  the  rule  to  discontinue  upon  payment 
of  costs,  and  that  the  costs  were  taxed  and  paid,  was 
raled  to  be  evidence  in  support  of  an  averment,  that  the 
suit  was  wholly  ended  and  determined ;  but  it  is  submitted 
that  that  decision  cannot  be  supported.  The  true  mean* 
ing  of  a  discontinuance  is,  that  the  plaintiff,  who  was 
bound  from  time  to  time  to  enter  the  continuances  on  the 
judgment-roll,  has  failed  to  do  so,  and  is,  therefore,  out  of 
Court,  whereupon  judgment  is  entered  that  he  should 
take  nothing  by  his  writ,  but  that  he  be  in  mercy,  &c. 
The  judgment-roll,  therefore,  is  the  only  evidence  as  to 
whether  he  has  made  any  default  in  this  respect  or  not. 
[Alderson,  B. — Is  not  the  fact  of  the  suit  having  been 
terminated  admitted  by  the  plea  of  not  guilty  ?] — ^The  rule 
H.  T.,  4  Wm.  4,  only  says,  that  in  actions  on  the  case, 
the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated  in 
the  inducement.  Here  the  wrongful  act  consists  in  mali- 
ciously commencing  an  action  and  not  prosecuting  it. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  no  rule 
ought  to  be  granted.  The  wrongful  act  complained  of,  is 
the  arrest  of  the  plaintiff  without  reasonable  or  probable 
cause,  and,  consequently,  completely  independent  of  the 
subsequent  discontinuance  of  the  suit.  Still,  as  the  Courts 
will  not  deal  with  questions  of  this  nature  while  the  origi- 
nal action  is  depending,  it  becomes  necessary  to  shew  that 
it  has  been  discontinued  or  put  an  end  to  some  how.  But 
the  mode  in  which  that  discontinuance  has  been  effected 
is  immaterial,  so  long  as  it  appears  on  the  record  that  the 
suit  is  at  end. 

Rule  refused. 

(a)  1  Stark.  48. 
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Percival  r.  Cook. 

Thei&2Vict.  Assumpsit  against  an  attorney.  The  defendant 
not  ukea  away  pleaded,  that  before  and  at  the  commencement  of  the  suit, 
an  attorney's      ^j^^  defendant  was,  and  hath  hitherto  been,  and  still  is,  one 

privilege  of  ' 

being  sued  in  of  the  attornies  of  the  Court  of  our  Lady   the  Queen, 

which  he  it  before  the  Queen  herself,  and  during  all  the  time  aforesaid, 

A  plea  in  ^^^^  prosecuted  and  defended,  and  still  doth  prosecute 

abatement  of  ^j^^  defend  divers  suits  and  pleas  in  the  said  Court  for 

an  attorney  s  ^  '^ 

privilege,  need  divers  subjects  of  our  said  Lady  the  Queen,  as  their 
he  was  not  an  attorney ;  and  that  he  and  all  the  other  attorneys  of  the 
Cwirt^in  which  ®*^^  Court  ought,  by  ancient  and  laudable  custom  of  such 
heissaed.         Court,   from   time    immemorial,   used    and   approved  of 

according  to  the  laws  and  customs  of  this  realm,  and  the 
liberties  and  privileges  of  the  said  Court,  to  be  free  and 
exempt  from  being  compelled  against  their  will,  and  have 
not  at  any  time  been  used  or  accustomed  to  be  compelled 
to  answer  any  plea  or  plaint  in  any  actions,  personal  pleas 
of  freehold,  felony  and  appeal  only  excepted,  before  any 
justice  or  minister  of  our  Lady  the  Queen,  or  any  judge 
whatsoever,  except  before  the  justices  of  our  said  Lady 
the  Queen  before  the  Queen  herself.     Verification. 

Special  demurrer,  assigning  for  cause  that  it  is  not  stated, 
in  or  by  the  said  plea,  that  the  defendant  is  not  an  attorney 
of  this  Court. 

Peacock^  in  support  of  the  demurrer.  The  plea  is  bad, 
for  want  of  an  averment  that  the  defendant  is  not  an 
attorney  of  this  Court.  The  old  form  of  pleading  the  pri- 
vilege stated  the  custom  to  be  sued  by  bill  exhibited  ;  but 
since  the  Uniformity  of  Process  Act,  2  Wm.  4.,  attorneys 
are  sued  by  writ  of  summons  like  other  persons.  The  plea 
should  then  negative  the  defendant*s  being  an  attorney  of  the 
Exchequer,  but  it  only  states  the  defendant  to  be  an  attorney 
of  the  Queen's  Bench,  and  there  is  nothing  to  shew  that 
he  is  not  also  an  attorney  of  this  Court.     Great  certainty  is 
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required  in  pleas  in  abatement  as  appears  from  the  case  of       1839. 

Ccuseres  v.  Bell  {a),  in  which  it  was  held,  that  in  a  plea  of      p^j^^^j^ 

alienage,  the  defendant  must  state  that  the  defendant  was  *'* 

born  in  a  foreign  country,  at  enmity  with  this  country,  and 

that  he  came  here  with  letters  of  safe  conduct  from  the 

Eong ;   and  Lord  Kenyan  then  observes,  ''  that  as  this  is 

an  odious  plea,  the  defendant  must  state  every  thing  that 

can  oust  the  plaintiff  of  his  right  of  suing*"    The  same  rule 

prevails  in  every  description  of  plea  in  abatement.     In  the 

case  of  non-joinder,  the  plea  must  aver  that  the  other  person 

is  still  alivci  i  Saund.  291  a,  n.  (2),  though  in  general  the 

law  would   presume  that  fact.     [Lord  Abinger,  C.  B. 

Without  that  allegation  the  plea  would  not  give  a  better 

writ.    Maule,  B.    That  instance  is  not  confined  to  pleas  in 

abatement.   Where  the  existence  of  a  lease  for  lives  is  made 

the  subject  of  a  plea  in  bar,  it  must  aver  the  continuance 

of  some  of  the  lives.] 

Crompton,  contra.  The  1  &  2  Vict.  c.  4S,  s.  3,  enables 
an  attorney  of  one  Court  to  practise  in  any  other,  upon 
signing  the  roll  of  such  Courts  but  not  otherwise.  The 
Uniformity  of  Process  Act  has  not  altered  the  form  of 
pleading,  and  sufficient  appears  on  the  face  of  this  plea  to 
give  a  better  writ.  Before  the  2  Wm.  4,  c.  39,  an  attorney 
might  have  been  sued  by  common  process;  it,  therefore,  by 
no  means  follows  that  in  all  the  cases  in  the  older  authorities 
the  proceedings  were  by  bill.  But,  in  examining  the 
precedents,  there  does  not  appear  any  instance  in  which 
the  plea  contains  the  averment  which  the  other  side  con« 
tend  is  necessary.  Cornfield  v.  Warren  (6),  Barrington's 
case(c),  Levingston  v.  Crompton  {d),  Neve  y.  Nelson  {e)^ 
it  is  not  requisite  to  exclude  any  possible  matter.  In 
pleas  of  infancy  there  is  no  averment  that  the  goods 
are  not  necessaries^;   Casseres  v.  Bell  was  decided  upon 

(a)  8  T.  R.  166.  (rf)  Stiles,  359. 

(b)  1  Lutw.  639.  (e)  1  Rfcb.  266. 

(c)  Hardres,  164. 
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the  precedent  found,  in  Derrier  v.  Amaud  (a).  It  b  clear, 
from  the  case  o(  Lewis  v.  Kerr{b\  that  the  privilege  still 
remains. 

Lord  Abinger,  C.  B. — We  think  that  this  plea  is  good, 
and  have  the  less  difficulty  in  holding  it  to  be  so,  because, 
if  the  allegation  that  the  defendant  was  an  attorney  of  the 
Court  of  Queen's  Bench  is  false,  and  issue  is  joined 
thereon,  a  verdict  on  that  fact  would  be  final,  and  the 
defendant  barred  thereby.  We,  at  first,  thought  that  the 
late  act,  1  &  2  Vict.  c.  45,  s.  3,  whereby  an  attorney  of  any 
one  of  the  Courts  at  Westminster  is  rendered  competent 
to  practise  in  any  of  the  others,  had  taken  away  this  plea 
in  abatement ;  but  that  objection  is  removed  by  the  words 
of  the  statute,  which  show  that  until  he  has  signed  the  roll 
he  is  not,  for  any  purpose,  considered  an  attorney  of  the 
Court  where  he  has  not  been  admitted;  and  that  is  a 
matter  of  fact  which  ought  to  come  by  way  of  replication 
from  the  other  side. 

Judgment  for  the  Defendant. 


(a)  4  Mod.  405. 


{h)  3  M.  &  W.  326. 


In  debt  on 
bond,  plaintifT 
declared 
against  defend- 
ant as  W.  F. 


Williams  r.  William  Francis  Bryant,  the  Elder, 
(sued  as  William  Bryant,  the  Elder). 

if  EBT  on  bond.  The  declaration  commenced — "  T. 
Williams,  the  plaintiff  in  this  suit,  complains  of  William 
Francis  Bryant,  the  elder,  sued  as  William  Bryant,  the 
b!'  Plea,  non  elder,  the  defendant  in  this  suit.  For  that  whereas  the 
Sctria?it  wM  defendant  heretofore,  to  wit,  on,  &c.,  by  his  certain  writing 
Droved  that  the  obligatory,  sealed  with  his  seal,  (profert)  acknowledged 

cuted  by  the 

defendant,  by  the  name  of  W.  B.,  by  which  name  he  wag  well  known.  H«ld,  IsL  That  there  was 
no  variance,  and  that  the  bond  was  not  void.  2nd,  That  the  objection  was  not  available  under 
the  plea  of  non  est  factum. 
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himself  to  be  held  and  firmly  bound  to  the  plaintiff^  &c/* 

Plea,  non  est  factum. 

At  the  trial  it  appeared  that  the  bond  was  executed  by       „  ^^ 

'^'^  ,   .  •'         Bryant 

the  defendant  by  the  name  of  William  Bryant,  and  that  he      the  Elder, 
had,  for  some  time  previously,  been  known  by  that  name. 
It  was  objected,  on  the  part  of  the  defendant,  that  that  was 
a  fatal  variance,  and  a  verdict  was  found  for  the  plaintiff*, 
with  liberty  to  move  to  enter  a  nonsuit. 

Erie,  in  Easter  Term,  obtained  a  rule  accordingly. 
He  cited  Field  v.  JVinlmD{a),  Clarke  v.  Istead{b),  and 
Gould  V.  Barnes  (c). 

Crowder  and  Jarditie  shewed  cause.  The  only  point  in 
issue  is,  whether  the  defendant  executed  the  bond  ?  And  by 
his  appearance  he  admits  that  he  is  the  person  designated. 
In  this  state  of  the  record,  every  intendment  will  be  made  in 
support  of  the  declaration  ;  as  it  is  not  denied  that  the  de- 
fendant's christian  name  is  William,  it  may  be  inferred  that 
the  name  of  Francis  was  taken  subsequently  to  the  execution 
of  the  bond.  It  is  conceded,  that  the  established  rule  of  law 
requires  that  in  all  deeds,  which  operate  without  livery,  the 
name  of  the  party  should  appear  on  the  instrument,  in  order 
that  there  may  be  a  designatio  personae ;  but  it  is  evident, 
from  the  authorities,  that  the  christian  name  is  the  material 
part  of  the  description,  for  a  man  may  have  several  sur- 
names, but  can  have  one  christian  name  otily.  In  Co*  Lit. 
3  a,  it  is  said,  that  ''  If  a  man  be  baptized  by  the  name  of 
Thomas,  and  after,  at  his  confirmation  by  the  bishop,  he  is 
named  John,  he  may  purchase  by  the  name  of  his  confirm- 
ation. And  this  was  the  case  of  Sir  Francis  Gawdy,  late 
Chief  Justice  of  the  Court  of  Common  Pleas,  whose  name 
of  baptism  was  Thomas,  and  his  name  of  confirmation 
Francis,  and  that  name  of  Francis,  by  the  advice  of  all 
the  judges,  in  anno  SG  Hen.  8,  he  did  bear,  and  after  used, 

(a)  2  Cro.  Eliz.  897-  (b)  Lutw.  894.  (c)  3  Taunt.  004. 

L    L   ^i 
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1839.        in  all  purchases  and  grants.     And  thb  doth  agree  with 

^^^""^'^  our  ancient  books,  where  it  is  holden,  that  a  man  may 

V'  have  divers  names  at  divers  times,  but  not  divers  christian 

B&YANT 

th«  Elder,  names."  This  distinction  between  christian  and  surnames 
t  is  adverted  to  by  Perkins,  in  his  Profitable  Boot,  tit. 
*'  Grant,**  pi.  88,  he  says,  **  If  John  S.  grant  an  annuity  by 
deed,  and  the  surname,  scil.  S.  is  in  the  deed,  but  not 
his  name  of  baptism,  this  grant  is  not  good.  And  if  John 
S.  grant  an  annuity  by  a  different  name  of  baptism,  vii. 
by  the  name  of  Thomas  S.,  some  think  this  grant  is  not 
good,  because  the  deed  of  Thomas  cannot  be  the  deed 
of  John ;  for  a  man  cannot  have  two  names  of  baptism, 
and  so  they  conceive  the  grantor  may  well  deny  the  deed.** 
So  in  RoL  Abr.  tit  "  Faits;'  (3)—"  Si  J.  S.  luy  obligg  en 
obligation  per  le  nosme  de  W.  S.  il  navoidera  ceo  nes  si 
soit  faur  en  le  nosme  de  baptisme  solement  auterment  est" 
And  in  Comyn's  Dig.  tit  "  Fait;'  (E  3)—"  So  if  a  man 
executes  a  deed,  and  his  addition  be  mistaken,  this  shaD 
not  avoid  the  deed :  as  if  A.  B.  junior,  executes  an 
obligation  by  the  name  of  A.  B.  senior.  So,  if  his  sumfune 
be  mistaken,  as  A.  Bo^om  for  A.  Boxom.*'  And  Boom, 
in  his  Abridgment,  tit.  *'  Chants;'  says,  "  it  seems,  by  the 
better  opinion  of  the  books,  that  a  mistake  of  the  christian 
name  will  vitiate  the  grant :  as  where  the  grant  is  made 
without  any  christian  name  at  all,  or  where  a  wrong  name 
is  made  use  of,  as  Edmund  for  Edward ;  neither  can  the 
party  be  declared  against  by  his  right  name,  with  an 
averment  that  he  made  the  deed  by  his  wrong  name,  for 
that  would  be  to  set  up  an  averment  contrary  to  the  deed, 
and  contrary  to  that  sanction  allowed  by  law  to  every 
solemn  contract ;  and  therefore,  if  he  be  empleaded  by 
the  name  in  the  deed,  he  may  plead  that  he  is  another 
person,  and  that  it  is  not  his  deed.  But  a  mistake  with 
surname  does  not  vitiate  the  grant,  because  there  is  no 
repugnancy  that  a  person  should  have  two  different  sur- 
names, so  that  he  may  be  empleaded  by  the  name  in  the 
deed,  and  his  real  name  brought  in  by  an  alias,  and  then 
he  cannot  deny  the  name  in  the  deed,  because  he  is  es- 
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topped  to  say  any  thing  contrary  to  his  own  deed."    This        1889. 
rule  of  law  is  recognized  by  Chief  Baron  Gilbert^  in  his      Williams 
Treatise  on  the  Common  Pleas  (a),  where,  speaking  of  the       g  ^' 
jury  process,  he  says,  '*  The  nomina  jurator,  in  the  venire,      the  Elder, 
are  the  proper  parties  to  try  the  action ;  and  if  there  be 
a  mistake  in  the  christian  name,  it  is  incurable,  for  the 
statute  does  not  extend  to  it;   but  it  extends  to  cure 
surnames  or  additions,  for  there  can  be  but  one  name  of 
baptbm,  but  there  may  be  various  surnames  and  additions; 
and  therefore,  if  it  can  be  proved  what  person  the  sheriff 
meant  by  his  surname  or  addition,  it  may  be  amended  and 
set  right.     The  same  distinction  between  a  christian  and 
surname  will  be  found  in  3  Hen.  6,  25,  pi.  6;  33  Hen.  6, 
19  b ;  Fitxh.  Abr.  tit.  Grant,  23,  citing  M.,  9  Ed.  4,  43, 
Panton  v.  Chowles  (6),  Disply  v.  Sprat  (<?),  Humble  v. 
Glover  (d).     The  reason  why  less  strictness  is  required 
with  respect  to  the  surname,  is  stated  by  the  Court  in 
Button  V.  Wrightman  (e),  to  be  this :  viz.  *'  that  anciently 
men  took  most  commonly  their  surnames  from  their  places 
of  habitation,  especially  men  of  estate,  and  artizans  often 
took  their  names  from  their  arts."    All  the  cases  cited  on 
the  other  side  fall  within  this  rule.     In  Gould  v.  Barnes, 
the  defendant,  Joseph  Barnes,  entered  into  a  bond  by  the 
names  of  Thomas  Barnes,  and  it  was  held  that  a  decla- 
ration against  him  by  his  right  name,  stating  that  he,  by 
his  wrong  name,  executed  the  bond,  was  bad.     But  if  the 
defendant  had  been  sued  by  the  name  in  which  he  exe- 
cuted the  bond,  he  could  not  have  pleaded  successfully 
in  abatement,  for  it  might  have  been  replied,  that  he  was 
known  as  well  by  one  name  as  the  other,  and  the  bond 
would  have  been  evidence  of  that  fact.     So  in  Clarke 
V.  Istead,  the  plaintiff  declared  in  debt  on  bond,  that  Sir 
Robert  Clarke,   the    defendant,  by  the  name  of  John 

(a)  p.  176.  (cO  Cro.  Eliz.  328. 

(Jb)  Moor,  897.  W  Poph.  67. 

(c)  Cro.  Eliz.  57. 
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1839.        ClarkCi  became  bound;  the  defendant  pleaded  non  est 
WiLUAMs      factum,  and  on  a  special  verdict  judgment  was  given  in 
^'  the  King's  Bench  for  the  plaintiff,  but  it  was  reversed  by 

the  Elder,  the  whole  Court  in  the  Exchequer  Chamber.  Hyckman 
y.  ShotboU  (a),  and  Field  v.  WinsloWy  were  adjudged  in 
a  similar  manner.  The  authorities  were  fully  considered, 
and  the  same  rule  of  law  recognized  in  Evans  v.  King  (6). 
Then,  as  there  is  nothing  to  shew  that  the  name  of  Francis 
may  not  have  been  an  additional  name  taken  at  confir- 
mation, as  in  Sir  Francis  Gawdy's  case,  or  a  surname 
granted  by  royal  licence,  the  Court  will  make  every  in- 
tendment  in  favour  of  the  instrument.  [Parke^  B.  Since 
the  Reformation,  a  party  cannot  take  a  second  christian 
pame  at  confirmation,  that  could  only  be  done  in  Roman 
Catholic  times.  In  the  reformed  church,  it  is  true,  that  the 
bi^bpp  lays  hands  on  the  person  to  be  confirmed,  but  be 
does  not  give  him  any  additional  name.]  But  at  all  events 
this  objec^on  is  not  available  ^under  the  plea  of  non  est 
factum.  Sinqs  the  rule  of  H.  T.,  4  Wm.  4,  tit.  Covenani 
and  Debt  {c\  that  plea  only  denies  the  execution  in  point  of 
fact. 

Erie  and  BcUl,  in  support  pf  the  rule.  It  is  conceded 
that  a  person  cannot  have  two  christian  names,  but  in 
this  case  the  plaintiff  should  have  declared  against  the 
defendant,  by  the  name  in  which  he  executed  the  bond ; 
ioif  it  is  an  established  rule  of  law,  that  if  a  p^rty  executes 
a  deed  by  any  name,  he  is  estopped  from  denying  that 
it  is  his  true  one.  Hyckman  v.  ShotboU^  Canton  v. 
Choicles{(I),  Wfitkins  v.  Oliver  (e),  Maby  v.  Shepherd  (/), 
Linch  V.  Hook  (g)y  Evans  v.  King  (A),  Gould  v.  Barnes  (i), 

(fl)  Dyer,  279  b.  (/)  Cro.  Jac.  640. 

(6)  Willis,  554.  {g)  6  Mod.  255. 

(c)  Ante,  Vol.  2,  p.  323.  (A)  Willis,  554. 

(rf)  Moore,  897.  i})  3  Taunt.  504. 
(e)  Cro.  Jac.  558. 
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Reeves  v.   Slater  (a).     This  appears  from   the  case  of       1889, 
Quakers  and  Jews,  who,  not  recognising  the  ceremony  of     wttTiAw 
baptism,  have  no  christian  names,  but  are  sued  by  the       ^  '* 
name  in  which  they  have  executed  the  instrument.     As  to      tb*  Elder, 
the  suggestion,  that  the  name  of  Francis  may  be  considered 
a  surname,  that  ought  to  have  been  stated  at  the  trial,  as 
it  was  entirely  a  question  for  the  jury,  and  evidence  might 
have  been  given  to  rebut  the  supposition.     The  new  rules 
do  not  require  this  objection  to  be  specially  pleaded.     The 
plea  of  non  est  factum  puts  in  issue  the  execution  of  the 
bond  by  the  person  charged  in  the  declaration,  and  evidence 
of  execution  by  William  Bryant,  is  no  proof  in  an  action 
against  William  Francis  Bryant. 

Cur.  adv.  vult. 

In  the  sittings  after  term  the  judgment  of  the  Court 
was  delivered  by 

Parke,  B. — This  was  an  action  on  a  bond,  and  the  de- 
claration commenced,  *'  T.  Williams  complains  of  William 
Francis  Bryant,  the  elder,  sued  as  William  Bryant,  the 
elder."  The  only  issue  was  on  the  plea  of  non  est  fac- 
tum. It  appeared  in  evidence  that  defendant  did  ex- 
ecute the  bond  by  the  name  of  William  Bryant,  and 
that  at  the  time  of  the  execution  he  was  known  by  that 
name ;  it  was  objected  that  the  issue  was  not  maintained, 
and  that  the  plaintiff  ought  to  be  nonsuited.  A  rule 
nisi  having  been  obtained,  the  cases  and  authorities  were 
fully  considered,  and  the  Court  are  of  ^opinion  that  the 
rule  ought  to  be  discharged.  Several  authorities  were 
cited  on  the  part  of  the  defendant ;  Gould  v.  Barnes, 
and  many  others ;  from  which  it  appears  to  be  a  settled 
point,   that   if  a  declaration  against  a  defendant,   who 

(a)  7  B.  &  C.  486 ;  1  Man.  &  Ry.  265. 
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Bryant 
the  Elder. 


has  but  one  christian  namey  as  for  instanoey  Joseph, 
state  that  he  executed  a  bond  by  another  name,  top- 
pose  that  of  Thomas,  and  there  be  no  averment  to 
explam  the  difference,  as  that  he  is  known  by  the  latter 
name,  the  declaration  will  be  bad,  either  on  demurrer,  or 
in  arrest  of  judgment,  after  issue  found  on  the  plea  of  non 
est  fiactum.  The  reason  is,  that  in  all  bonds,  deeds,  and 
other  instruments,  the  effect  of  which  rests  on  the  instru- 
ment itself,  and  does  not  derive  its  eflBcacy  from  livery  or 
any  other  matter  in  pays,  there  must  be  on  the  face  of  the 
instrument  a  sufficient  designatio  personarum,  which  in 
the  case  of  ordinary  persons  is  by  name.  Many  autho- 
rities were  cited  by  Mr.  Jardine^  (several  of  which  are  to 
be  found  in  Sheppard^s  Touchstone^  238-4,)  one  of  which 
in  particular,  the  case  of  Evans  v.  King^  shews  that  a 
man  cannot  have  two  different  christian  names,  nor  indeed 
can  he,  properly  speaking ;  but,  on  the  other  hand,  it  is 
equally  certain,  that  at  the  present  day  a  person  may 
sue  or  be  sued  in,  or  by  any  name  acquired  by  usage^ 
adoption,  or  otherwise ;  for,  although  there  is  this  case 
m  Vin.  Abr.  tit.  <'  Misnomer,''  c.  12,  7  Wm.  3,  defendant 
pleaded  that  he  was  baptized  by  the  name  of  Micha, 
not  Michael;  plaintiff  replies  that  he  is  known  as  well  by 
the  name  of  Michael  as  of  Micha.  Demurrer,  because 
he  ought  to  have  traversed  that  he  was  baptixed,  and  not 
that  he  was  known  by  one  name  and  the  other,  for  a  man 
cannot  have  two  christian  names,  and  judgment  was  given 
for  the  defendant ;  still,  if  a  person  be  known  by  any  im- 
proper name,  by  that  name  he  may  be  sued.  But  we  do 
not  rest  only  on  the  modern  practice,  for  this  doctrine  b 
in  accordance  with  the  most  ancient  authorities.  Brae^ 
ton,  188  b,  speaking  of  pleas  in  abatement,  says,  ''  Circa 
personam  vero  contingit  errare  dupliciter,  quandoque  ex 
imperitia  sive  negligentia  impetrantis,  quandoque  ex  dolo 
adversarii.  Ex  imperitia  vero  impetrantis,  ut  si  quis 
nominaverit,   petrum    ubi   nominasse   debuit,   ro-gerum. 


tU 
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et  propter  talem  errorem  cadit  breve  multis  rationibus. 
Sed  si  quia  binominis  fuerit,  sive  in  nomine  proprio,  sive 
in  cognomine,  illud  nomen  tenendum  erit  quo  solet  fre- 
quentius  appellari :  quia  ideo  imposita  sunt  ut  demonstrant 
Toluntatem  dicentis^  et  utimur  notis  in  vocis  ministerio. 
Idem  est  si  in  prsenomine^  agnomine^  et  cognomine.** 
In  Com.  Dig.  tit.  <<  Fait,*'  (E  3,)  it  is  said,  that  '<  if  a  man  be 
baptized  by  one  name,  and  known  by  another,  a  grant  by 
the  name  by  which  he  is  known  shall  be  good."  And  the 
same  is  stated  by  Rolle,  in  the  second  volume  of  his 
Abridgment,  p.  43,  tit.  "  Grants,*'  (B.,)  who  refers  to 
46  Ed.  3,  fol.  22,  where  the  doctrine  receives  some  recog- 
nition from  one  of  the  judge's  (a).  If  a  party  may  be 
sued  by  an  improper  name,  why  should  not  that  name  be 
considered  a  sufficient  designation  in  a  bond  ?  It  does 
not  follow  that  the  question  would  have  been  the  same  in 
Gould y.  Barnes,  if  it  had  been  averred  on  the  face  of  the 
declaration  that  the  party  was  known  as  well  by  one  name 
as  the  other.  There  is  no  authority  for  saying  so.  Still 
less  does  it  follow,  that  where  a  man  has  two  names,  and 
is  declared  against  as  here,  that,  under  the  plea  of  non 


1839. 


Williams 

BaYAMT 

the  Eldw. 


(a)  The  following  is  the  case 
alluded  to,  46  £d.  3,  fol.  22,  pi.  2, 
"  Praecipe  quod  reddat  against  one 
Mary.  Persay  said,  that  the  party 
bringing  this  writ  had  released 
and  confirmed  to  this  Mary  and 
her  first  husband,  by  the  name  of 
Mariot,  his  wife,  and  to  the  heirs 
of  their  two  bodies  begotten,  all 
the  right,  &c.  And  that  the  same 
female,  who  was  christened  Mary, 
was  always  in  her  youth  called 
Mariot  or  Marion,  according  to 
the  custom  of  the  country,  and 
prayed  judgment,  &c.  Hastings. 
— You  see  that  our  writ  is  brought 
against  Mary,  and  he  pleads  no- 
thing against  us,  and  the  deed  he 
puts  forward,  which  was  made  to 


Mariot,  cannot  be  understood  as 
applying  to  Mary;  and  prays 
judgment,  &c.  ♦  ♦  ♦  Persay. — 
A  confirmation  made  to  such  a 
one,  by  the  christian  name  of  W. 
and  his  wife,  without  naming  her, 
is  good  to  the  wife  during  her 
life.  Wich. — If  you  make  a  re- 
lease by  the  name  of  R.,  and  you 
are  known  by  that  name,  although 
you  were  baptized  by  the  name 
of  John,  it  would  be  a  hard  thing 
if  the  release  were  to  be  void,  for 
if  a  man  be  indicted  and  arraigned 
by  the  name  of  Robert,  although 
he  allege  that  his  name  is  William, 
still  inquest  shall  be  made  was  he 
the  person  meant."  ♦  •  • 
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1889.        est  factum^  where  the  difference  of  name  does  not  appear 
WiLUAMi      ^^  ^^^  record,  and  evidence  is  given  of  his  being  known 

V.  by  that  name,  no  case  has  been  cited,  nor  do  we  know  of 

Beyant         ^  , 

dw  Elder,      any  to  establish  that  the  instrument  will  be  void.     In  the 

case  of  Hyckman  v.  ShotboU^  the  name  of  the  obligor 

was  written  in  the  bond  John,  instead  of  William,  through 

mistake,  as  it  was  said,  but  it  was  signed  with  the  name 

of  William.     In  the  absence,  therefore,  of  authority,  and 

relying  on  the  law  of  misnomer  in  actions  as  it  is  now 

settled,  we  think  that  the   bond    is    not  void,  whether 

Francis  be  the  first  or  christian  name,  or  a  family  name. 

The  Court  wished  to  add,  that  even  if  the  objection 
were  valid,  it  could  not  be  available  under  the  plea  of  non 
est  factum  since  the  new  rules. 

Rule  discharged. 


Bevan  v.  Rees  and  Another. 
A  debtor  weni    ASSUMPSIT  on  two  promissory  notes,  with  counts  for 

to  his  creditor,  i      .     •  in  i  ^ 

and  producing    money  lent,  interest,  and  for  money  due  on  an  account 

a  sum  exceed 


in; 


Se*d^"    Stated.     The  defendant  pleaded  a  tender. 


gu 

asked  how  At  the  trial  before  Coleridge^  J.,  it  appeared  that  the 

much  was  due,      ../w*  "iirjij  j 

the  latter  re^  plaintiff^ 's  attorney  had  wntten  to  the  defendant,  demand- 
him,  when  the  ^8  payment  of  the  notes  and  interest,  amounting  to  about 
debtor  laid  the    jog;.     At  this  time  there  was  some  dispute  between  the 

money  on  a  '^ 

desk,  and  de-     plaintiff*  and  defendant  respecting  the  amount  of  a  shop 

sired  the  ere* 

ditortotake  bill,  owing  from  the  former  to  the  latter.  In  consequence 
H«w,l[^*'  of  the  letter  from  the  plaintiff^s  attorney,  the  defendant's 
legal  tender,      shopman  went  to  him,  and  said,  that  "  he  came  to  settle 

the  amount  of  the  two  notes,  principal  and  interest,  and 
wished  to  know  what  was  due."  He  then  put  1 50  sovereigns 
on  the  attorney's  desk,  and  told  him  to  take  the  principal 
and  interest.  He  said  he  would  not  take  it  unless  the 
defendant  would  consent  to  fix  the  shop  account  at  8/.  13^. 
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The  witness  said  he  would  pay  the  notes  and  interest  1839. 

without  reference  to  the  shop  account,  and  desired  the  Bey an 

attorney  to  take  what  was  due.     On  this  evidence  the  ^' 

jury  found  a  verdict  for  the  defendant.  and  Anotte* 

Chilion  had  obtained  a  rule  to  set  aside  the  verdict,  on 
the  ground  that  there  was  no  legal  tender,  citing  Strong  v. 
Harvey  (a),  and  Brady  v.  Jones {b). 

Evans  shewed  cause.  It  is  expressly  laid  down  in 
Waders  case  (c),  that  if  a  man  tenders  more  than  he  ought 
to  pay,  it  is  good  for  "  omne  majus  continet  in  se  minus  ;*' 
and  the  other  ought  to  accept  so  much  of  it  as  is  due  to 
him,  '^quando  plus  fit  quam  fieri  debet,  videtur  etiam 
illud  fieri  quod  faciendum  est.  Et  in  majore  summ&  con- 
tinetur  minor."  The  same  doctrine  has  been  recognised 
in  several  subsequent  cases,  Douglas  v.  Patrick  (cQ, 
Black  V.  Smith  {e),  Cadman  v.  Lubbock  (/),  Dean  v. 
James  (g).  If  the  words  had  been,  "  I  will  pay  you,  if  you 
will  tell  me  the  amount,"  the  tender  would  have  been  con- 
dijtional,  but  here  there  is  a  direction  to  take  the  sum  due 
out  of  the  amount  tendered.  Besides,  it  is  entirely  a 
question  for  the  jury  whether  or  no  a  tender  is  conditional, 
and  here  they  have  found  for  the  defendant,  Eckstein  v. 
Reynolds  (A).  The  cases  relied  on  by  the  other  side  are 
distinguishable.  In  Strong  v.  Harvey  the  money  was 
tendered  in  full  of  all  demands,  and  in  Brady  v.  Jones, 
the  tender  was  clearly  conditional. 

Chilton  and  G.  fV,  Hill,  in  support  of  the  rule.  Two 
things  are  necessary  to  render  a  tender  valid,  viz.,  a  speci- 
fication of  the  amount,  and  an  express  offer  to  pay  it, 
Ryder  v.  Lord   Townsend  (i),  Alexander  v.  Brown  (*), 

(a>  3  Bing.  304 ;  11  Moo.  72.  (/)  5  D.  &  R.  289. 

(6)  2  D.  &  R.  305.  (^)  4  B.  &  AdoL  646. 

(c)  5  Co.  115.  (A)  2  N.  &  P.  256. 

(rf)  3  T.  R.  683.  (i)  7D.k  R.  119. 

((?)  Pcake,  N.  P.  C  88.  (*)  1  C.  &  P.  288. 
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1839.  Evans  ▼•  Judkins(a).  A  debtor  has  no  right,  by  placing 
a  heap  of  money  before  bis  creditor,  and  by  calling  on  him 
to  take  his  demand  out  of  it,  to  throw  upon  the  latter  the 
mAkuadnn.  onus  of  not  taking  too  much.  In  Waders  case,  and  other 
subsequent  authorities  to  the  same  effect,  the  money  was 
produced  in  such  a  manner  that  the  sum  due  was  separable 
from  the  mass. 

Lord  Abinoer,  C.  B. — The  rule  must  be  discharged. 
Where  a  creditor  claims  the  amount  due  to  him,  and 
his  debtor  comes  with  a  sum  exceeding  that  amount,  and 
makes  an  offer  to  pay  what  is  due,  and  the  creditor  makes 
no  objection,  on  the  ground  of  not  having  change,  that  is 
a  good  tender.  If  indeed,  the  creditor  does  not  happen 
to  know^the  precise  amount  due,  and  tells  his  debtor  so, 
the  case  might  be  different.  But  here  it  is  admitted,  that 
the  plaintiff's  attorney  knew  the  amount  when  the  defend- 
ant's shopman  went  to  him  with  the  money,  and  when  the 
latter  asked  what  was  due,  he  refused  to  tell.  The  shop- 
man then  laid  the  money  on  the  desk,  and  said,  **  tell  me 
the  amount,  and  I  will  tender  you  the  exact  sum ;  if  you 
will  not  do  that,  take  it  yourself  from  the  money  I  pro- 
duce." This  the  attorney  refuses  to  do,  unless  the  balance 
of  a  shop  account  is  fixed  at  a  certain  amount. 

Aldbrson,  B. — The  attorney  refused  to  say  what  was 
due,  unless  the  opposite  party  would  allow  a  set-off  to 
stand  at  a  certain  amount.  That  was  a  condition  which 
he  had  no  right  to  impose.  Then  is  it  not  a  tender,  if  a 
party  says,  ''  tell  me  the  amount  due,  or  if  you  will  not 
do  that,  take  what  you  consider  due  out  of  the  amount  I 
put  down  before  you  2" 

GuRNEY,  B.,  concurred. 

Maule,  B. — It  seems  to  me,  that  this  is  a  good  tender, 

(a)  4  Camp.  156. 
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for  although  a  tender  must  be  made  of  a  specific  sum,  yet, 
whenever  the  creditor  has  the  option  of  taking  the  money 
without  any  condition  of  this  nature  annexed  to  the  offer, 
that  is  a  good  tender.  But  if  there  be  a  condition  of  this 
nature,  as  **  I  will  pay  the  money,  provided  you  put  it  into 
your  pocket,'*  and  such  Uke,  there  is  nothing  in  the  refusal 
of  which  the  debtor  has  a  right  to  complain.  Here  the 
offer  was  not  coupled  with  any  condition  ;  and  it  was  in 
the  power  of  the  plaintiff  to  take  the  sum  tendered. 


1839. 


Bbyan 

V, 

Rbes 
and  Another. 


Rule  discharged. 


Leach  r.  Simpson  and  Rock. 

X  RESPASS,  for  assaulting  the  plaintiff,  and  forcing 
him  out  of  a  theatre,  and  carrying  him  along  divers  public 
streets  to  a  certain  watch-house,  and  thence  to  a  common 
gaol,  and  there  imprisoning  him.  The  defendants  pleaded 
jointly  not  guilty;  and  the  defendant  Simpson  further 
pleaded,  that  he  was  acting  manager  of  the  said  theatre, 
at  which  the  plaintiff,  on  the  evening  when  the  alleged 
trespass  took  place,  was  engaged  to  perform  in  a  certain 
piece  about  to  be  exhibited ;  that  the  plaintiff  unlawfully 
went  into  the  boxes  which  were  set  apart  for  visitors,  and 
thence  across  the  pit  and  benches,  and  upon  the  stage^ 
conducting  himself  improperly,  and,  without  the  consent 
of  Simpson,  addressing  the  audience,  exciting  them  to 
riot  and  breach  of  the  peace,  and  that  a  portion  of  the 
audience,  excited  by  such  conduct  on  the  part  of  the 
plaintiff,  proceeded  to  make  a  great  uproar,  and  to  act  in 
violation  of  the  peace :  whereupon  the  defendant  Simpson, 
as  such  manager,  to  preserve  the  peace  and  prevent  further 
mischief,  gave  the  plaintiff  in  charge  to  the  defendant 
Rock,  who  was  a  constable,  who  took  him  into  custody, 
which  are  the  same  supposed  trespasses,  &c. 


The  rale  that  a 
written  depo- 
sition taken 
under  7  Geo.  4, 
c.  64,  is  the 
best  evidence 
of  a  statement 
made  before  a 
magistrate,  is 
not  confined  to 
the  indiyidnal 
case  in  which 
it  is  taken,  but 
applies  to  all 
proceedings  in 
which  it  is 
soaght  to 
adduce  it  in 
evidence. 
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1839.  At  the  trial,  before  Lord  Demnan^  C.  J.,  at  the  last 

assizes  for  the  County  of  Warwick,  the  defendant,  in 
support  of  his  justification,  proved  the  afiray  mentioned 
in  the  plea,  and  that  the  plaintiff  was,  on  the  following 
morning,  brought  before  a  magistrate  on  a  charge  of  riot. 
The  plaintiff's  counsel  proposed  to  ask  some  questions  as 
to  what  had  then  been  said  before  the  magistrate ;  but  it 
appearing  that  the  statement  had  been  taken  down  in 
writing,  it  was  contended,  on  the  part  of  the  defendant, 
that  the  depositions  ought  to  be  put  in*  The  learned 
judge  was  of  that  opinion,  and  rejected  the  evidence, 
and  a  verdict  was  found  for  the  defendant. 

Waddimgian,  in  Easter  Term,  moved  for  a  new  trial, 
on  the  ground  that  the  evidence  had  been  improperly 
r^ected.  The  rule  that  the  deposition  is  the  last  evidence 
of  what  passed  before  a  magistrate,  does  not  apply  to  a 
collateral  proceeding  in  a  civil  action.  The  7  Geo.  4, 
c.  64,  s.  3,  provides,  that  **  the  justices  shall  take  the 
examination  of  the  person  charged,  and  the  information 
upon  oath  of  those  who  shall  prove  the  facts  and  cir- 
cumstances of  the  case,  or  so  much  thereof  as  shall  be 
material,  into  writing,  before  he  shall  commit  to  prison  or 
require  bail  from  the  person  so  charged.*'  That  enact- 
ment only  makes  the  deposition  the  sole  evidence  in  that 
particular  case,  but  does  not  affect  the  general  rule  that 
a  statement  by  a  party  before  a  magistrate  is  receivable 
as  an  admission  against  his  interest  in  a  civil  suit.  The 
mere  circumstance  of  certain  testimony  having  been  noted 
down  by  a  person  in  authority,  does  not  exclude  all  other 
proof  of  what  passed.  If  that  was  so,  the  judge's  notes 
would  be  the  only  evidence  of  what  passed  at  the  trial. 
[Lord  Abinger,  C.  B.  A  judge  only  takes  notes  for  his 
own  private  convenience ;  there  is  no  law  which  requires 
him  to  do  so.]  Besides,  it  does  not  appear  that  the  de- 
position was  read  over  to  the  witness,  or  signed  by  him 
or  even  that  he  was  sworn  before  the  magistrate. 
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Lord  Abinoer,  C.  B. — When  testimony  has  been  1889. 
reduced  to  writing  by  a  person  of  competent  authority, 
the  writing  is,  in  the  first  instance,  the  only  proper  eri- 
dence  of  that  testimony :  and  the  rule  is  the  same,  whether 
the  evidence  be  taken  by  means  of  interrogatories  in 
Chancery,  or  by  depositions  before  a  magistrate.  I  never 
before  heard  it  objected  that  the  rule  did  not  extend  to 
civil  cases ;  but  there  can  be  no  doubt  that  it  does. 

Parkb,  B. — The  rules  of  evidence  must  be  the  same  in 
civil  and  criminal  cases.  Until  the  contrary  is  shewn,  it 
is  presumed  that  the  magistrate  took  down  all  that  was 
material  in  the  testimony.  That  deposition,  therefore, 
is  the  best  evidence  of  what  was  said,  and  ought  to  be 
produced,  before  the  witness  b  questioned  as  to  what 
passed  on  that  occasion.  It  is,  however,  by  no  meaiiA 
conclusive,  and  if  it  appears,  on  production  of  the  depo- 
sitions, that  it  pontains  no  mention  of  certain  statements 
alleged  to  have  been  made  before  the  magistrate,  the 
witness  may  then  be  asked  if  he  did  not  make  them. 
Then  as  to  the  signing,  as  the  act  only  requires  that  the 
depositions  should  be  signed  by  the  magistrate,  the  sig^ 
nature  of  the  witness  is  not  requisite. 

Alderson,  B. — We  must  presume  that  the  magistrate 
took  down  all  that  was  material,  as  required  by  the  statute* 
Those  depositions  are  then  the  best  evidence  of  the 
statement  used. 

Rule  refused. 
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Ad  iDquwition 
in  ooUawry  is 
in  this  Coait, 
returned  into 
the  Queen's 
Remembran- 
cer's office, 
therefore  a 
motion  relating 
to  it  should  be 
made  through 
the  medium  of 
one  of  the  side 
clerks. 


In  Re  Otho  Manners. 

xyRESSWELL  had  obtained  a  rule  to  shew  cause  why 
one  Harvey  should  not  be  at  Hberty  to  traverse  the 
inquisition  taken  in  this  case,  or  why  it  should  not  be 
quashed.  It  was  a  proceeding  in  outlawry,  and  the 
affidavits  upon  which  the  rule  was  obtained,  were  entitled 
''  In  the  Exchequer  of  Pleas.  The  Queen  for  the  prose- 
cution of  Thomas  Carter,  the  elder,  against  Otho  Manners." 

Wightman  shewed  cause,  and  objected  that  the  applica* 
tion  was  improperly  made  on  the  common  law  side  of 
the  Court,  as  the  inquisition  was  returned  into  the  Queen's 
Remembrancer's  Office.  He  referred  to  Manning*s  Ex' 
chequer  Practice^  p.  96. 


CresnoeUf  contra,  contended  that  a  party  had  a  right  to 
apply  for  leave  to  come  in  and  traverse  an  inquisition,  and 
that  until  permission  was  granted,  the  proceedings  were 
on  the  common  law  side  of  the  Court. 

Per  Curiam. — The  inquisition  is  supposed  to  be  in 
the  Remembrancer's  Office,  and  we  cannot  hear  you, 
unless  instructed  by  one  of  the  side  clerks. 


Isaac  v.  Belcher  and  Others,  Assignees  of  Joel, 

a  Bankrupt. 

In  trover,         TrO  VER  for  household  furniture,  wine,  &c.    Pleas,  not 

against  the  as*  ^ 

signeesofa       guilty,  and  that  plaintiff  was  not  possessed,  &c.,  as  of  his 

bankrupt,  the 

defendants  OWn  property. 

plSor-'^nof'^       At  the  trial  before  Lord  Abinger,  C.  B.,  it  appeared 

P<MBes8ed,''give 

evidence  that 

the  goods  were  in  the  order  and  disposition  of  the  bankmpt  as  reputed  owner. 
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that  the  plaintiff,  who  was  a  wine  merchant,  having  occasion 
to  remove  from  his  residence  in  London  to  Manchester, 
in  April,  1 835,  sent  the  property  in  question  to  a  person 
of  the  name  of  Joel,  for  safe  custody.  Joel  subsequently 
became  a  bankrupt,  and  the  defendants  claimed  the  goods 
as  his  assignees,  it  being  suggested  that  they  were  in  his 
order  and  disposition,  as  reputed  owner.  The  learned 
judge  was  of  opinion  that  this  defence  could  not  be  given 
in  evidence,  under  the  plea  of  '*  not  possessed,"  but  that 
the  defendants  should  have  specially  pleaded  that  the 
goods  were  in  the  order  and  disposition  of  the  bankrupt. 
A  verdict  having  been  found  for  the  plaintiff,  a  rule  nisi 
was  subsequently  obtained  to  set  aside  the  verdict. 
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Isaac 

e. 

Belcher 

and  Others, 

Aasignees  of 

Joel, 
a  Bankrupt. 


BarstoWf  with  whom  was  Humfrey^  shewed  cause,  and 
endeavoured  to  distinguish  Owen  v.  Knight  (a),  and  Butler 
V.  Hobson  (6),  which  had  been  cited  in  moving  for  the  rule, 
and  contended,  that  as  the  defendants  admitted  the  con- 
version, but  sought  to  justify  it  under  the  6  Geo.  4,  c.  16, 
8.  ^2,  it  was  necessary  to  plead  such  defence  specially. 

Kelli/  and  Whately,  in  support  of  the  rule,  were  stopped 
by  the  Court. 

Per  Curiam. — The  proposed  defence  amounts  to  a 
denial  of  the  plaintiff's  right  to  the  possession  of  the  goods 
at  the  time  of  the  conversion,  and  if  pleaded  would  be  bad 
on  special  demurrer.     The  rule  must  be  absolute. 

Rule  absolute  (c). 


(a)  Ante,  Vol.  6,  p.  244. 
(6)  Ante,  Vol.  6,  p.  409. 
(c)  On    the   second  trial,  the 


plaintiff  had   a    verdict  on  the 
merits. 


VOL.  VII, 


M    M 


D.  P.  C. 
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COLLINOBOURNE  V,  MaNTELL. 

lork^and'"'  DeBT  for  work,  and  labour,  and  materials,  for  money 
labour,  the  de-   Jug  qjj  ^n  account  Stated. 

feDdantpleadea 

that  before  the        The  defendant  pleaded,  thirdly.     As  to  the  first  count 

agreement  of  the  declaration,  (except  as  to  the  sum  of  U.,  parcel  of 

meStion^'the  ^^®  money  therein  mentioned)  the  defendant  says,  that 

defendant  was  heretofore,  and  before  the  commencement  of  the  suit,  and 

indebted  to  the  .  •  •         j 

plaintiff,  in  before  the  making  of  the  agreement  thereinafter  mentioned, 

lii\^r;reuin  to  wit,  on  the  22nd  day  of  November,  1836,  the  defend- 

*r***^ff '^h*  \*d  *"*  ^^®  indebted  to  the  plaintiff  in  a  certain  sum  of  money, 

lay  a  malt-  to  wit,  the  sum  of  1 1/.  6s,,  for  work,  before  that  time,  done, 

find  materials  &nd  materials  for  the  same,  provided  by  the  plaintiff  for 

for  defendant  *^^  defendant,  at  his  request ;  and  it  was  thereupon  after- 

and  that  the  wards,  to  wit,  on  the  23rd  day  of  November,  1 83G,  agreed 

plaini iff  should  i  i   .     ./*»  i  i  -j 

take  for  the  between  the  plaintiff  and  defendant,  that  he,  the  said 
had  been"done.  plaintiff,  should  lay  a  malt-house  floor  at  2/.  10*.  per 
and  ai>o  for       square,   and   should  find  all  materials   for  the  same  for 

layiDg  the  malt-      ^ 

house  floor,one.  the  defendant,  and  that  he,  the  plaintiff,  should  take  for 

in  malt,  and  the  the  work  that  had  been  done  by  the  plaintiff  for  the  de- 

beer.'^'^Tha"  fendant   as   aforesaid,  and  also   for  the  laying  the  said 

plaintiff  did,  in  malt-house  floor,  pursuant  to  the  said  agreement,  and  for 

pursuance  of  ,  ^  ^ 

the  agreement,  all  materials  found  in  or  about  the  said  work,  one-half  the 

hmise  floor,  and  value  thereof  in  malt,  and  the  other  half  in  beer,  in  good 

and  ihauhe  *'  articles,  at  such  prices  as  the  same  could  be  gotten  at  any 

defendant  hath  other  places  by  the  plaintiff;  and  the  defendant  further 

always  been 

ready  and  says,  that  afterwards,  to  wit,  on  the  day  and  year  last 

forra^tlicTagree-  aforesaid,  the  plaintiff  did,  in  pursuance  of  the  said  agree- 
ment and  de-      ment,  lay  the  said  malt-house  floor,  and  find  certain  materials 

liver  malt  and         /       '     ^  »  ^ 

beer.    Held,      for  that  purpose,  and  that  the  work,  in  the  first  count  of 
was  bad,  as  with  the  declaration,  alleged  to  have  been  done,  and  the  mate- 

debTdurauhe    ''*'®  ^^^  *^®  ^*"™^  alleged  to  have  been  provided,  (except 
time  of  the         so  far  as  the  same  relates  to  the  said  sum  of  1/.)  is  the 

agreement,  it 

was  an  accord 

without 

satisfaction,  and  as  to  the  other  part,  it  amounted  to  the  general  issue. 
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work  done,  and  the  materials  for  the  same  provided,  pre- 
vious to,  and  in  pursuance  of  the  said  agreement  as  herein- 
before mentioned,  and  that  he,  the  said  defendant,  from 
the  time  of  the  making  of  the  said  agreement  hitherto,  hath 
always  been  ready  and  willing  to  perform  the  said  agree- 
ment in  all  things  on  his  part  to  be  performed,  and  hath 
always  been  ready  and  willing  to  deliver  malt  and  beer  in 
good  articles,  at  such  prices  as  the  plaintiff  could  have 
got  them  at  any  other  place,  in  satisfaction  and  discharge 
of  the  said  work  done,  and  materials  for  the  same  pro- 
vided, as  in  the  first  count  mentioned,  and  for  which  the 
plaintiff  agreed  to  take  malt  and  beer  as  aforesaid.  Veri- 
fication. 

Fifthly,  As  to  the  sum  of  19/.  9s.  2d.,  parcel  of  the  said 
sum  of  40/.  in  the  first  count  of  the  declaration  mentioned, 
the  defendant  says,  that  before  a  certain  part  of  the  work 
in  that  count  mentioned,  was  done,  and  before  a  certain 
part  of  the  materials  were  provided,  to  wit,  work  and 
materials  to  the  value  of  19/.  9s.  2d.,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  23rd  of  November, 
1836,  it  was  agreed  between  the  plaintiff  and  the  defend- 
ant, that  he,  the  said  plaintiff,  should  lay  a  malt-house 
floor  at  21.  lOs.  per  square,  finding  all  materials  for  the 
same  for  the  defendant,  and  that  he,  the  said  plaintiff, 
should  take  for  the  work  that  was  to  be  done,  pursuant  to 
the  said  last  mentioned  agreement,  one-half  the  value 
thereof  in  malt,  and  the  other  half  in  beer,  in  good  articles, 
at  the  price  the  plaintiff  could  get  the  same  at  any  other 
place ;  and  the  defendant  says,  that  afterwards,  the  plaintiff, 
in  pursuance  of  the  said  last  mentioned  agreement,  did 
lay  the  said  malt-house  floor,  and  found  materials  for  the 
same,  and  that  a  certain  part  of  the  said  sum  of  40/.  in 
the  first  count  of  the  declaration  mentioned,  to  wit,  the 
sum  of  19/.  9s.  2d.y  is  claimed  by  the  plaintiff  of  the  said 
defendant,  in  respect  of  the  work  done  and  materials  pro- 
vided, under  the  said  last  mentioned  agreement ;  and  the 
defendant  says,  that  he  hath  always  been  ready  and  will- 

M  M  2 


1839. 


Colling- 

BOURNE 
V. 

Mantell. 
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ing  from  the  time  of  the  making  of  the  said  last  mentioned 
agreement  hitherto,  to  perform  the  said  last  mentioned 
agreement  on  his  part,  and  to  deliver  malt  and  beer  to  the 
plaintiff,  in  good  articles,  at  the  prices  he,  the  said  plain- 
tiff^, could  get  the  same  at  any  other  place.     Verification. 
Special  demurrer  to  the  third  plea,  assigning  for  cause 
that  the  said  third  plea  admits  that  the  defendant  was, 
and  is,  indebted  to  the  plaintiff*  in  the  sum  of  11/.  &., 
and  does  not  shew  that  the  same  is  satisfied  or  discharged, 
and  the  facts  set  forth  in  the  said  third  plea  amount  to  a 
mere  accord  or  agreement  to  satisfy  the  said  sum  of  1  liL  fit., 
which,  in  law,  is  no  answer  or  defence  to  the  same.     And 
also  for  that,  as  to  the  residue  of  the  debt  in  the  first 
count  mentioned,  and  to  which  the  said   third  plea  is 
pleaded,  the  facts  stated  therein  merely  amount  to  the 
general  issue,  and  argumentatively  deny  the  existence  of 
the  said  residue  of  the  said  debt,  and  give  the  plaintiff 
no  colour  to  maintain  his  action,  in  respect  of  the  residue 
of  the  said  debt.     And  also,  for  that  the  said  third  plea 
does  not  state  that  the  defendant  ever  delivered  the  malt 
and  beer  therein  mentioned  to  the  plaintiff^,  or  ever  ten- 
dered or  offered  to  deUver  the  same  to  the  plaintiff;  nor 
does  the  said  third  plea  state  any  circumstances  which 
prevented  or  excused  the  defendant  from  delivering  the 
said  malt  and  beer  to  the  plaintiff!     And  also  for,  that  if 
the  defendant  did  not  deliver  the  said   malt  and  beer 
within  a  reasonable  time,  which  it  does  not  appear  in  or 
by  the  said  third  plea  that  he  did,  a  cause  of  action  ac- 
crued to  the  plaintiff*  to  demand  and  have  of,  and  firom 
the  defendant,  the  price  and  value  of  the  said  work  done 
in  pursuance  of  the  agreement  in  the  said  third  plea  men- 
tioned, in  manner  and  form  as  the  plaintiff*  hath  above 
declared,  and,  therefore,  the  said  third  plea  is  no  answer 
whatever  to  any  part  of  the  said  first  count.     And  also 
for  that  it  would  appear  from  the  said  third  plea,  that  the 
plaintiff*  hath  a  good  cause  of  action  against  the  defendant, 
but  hath  mistaken  the  form;  and,  therefore,  if  anything. 


<*;ectic 
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the  said  third  plea  is  a  plea  in  abatement,  and  not  in  bar, 
and  the  plaintiff  is  entitled  to  the  judgment  of  the  Court 
on  the  contract  stated  in  the  said  third  plea. 

Special  demurrer  to  the  fifth  plea,  assigning  for  cause 
that  the  said  fifth  plea  merely  amounts  to  the  general 
issue,  and  is  an  argumentative  denial  that  the  defendant 
ever  was  indebted  in  the  sum  of  money  to  which  the  same 
is  pleaded,  and  the  said  fifth  plea  gives  no  colour  to  the 
plaintiff.  And  also  for,  that  the  said  fifth  plea  does  not 
state  that  the  defendant  ever  delivered  any  malt  and  beer 
to  the  plaintiff,  or  ever  tendered  or  offered  to  deliver  any 
malt  or  beer  to  the  plaintiff,  &c.,  (as  in  the  demurrer  to 
the  third  plea). 


1839. 


COLLING- 

BOU&NB 

r. 

Mantell. 


FranciUon,  in  support  of  the  demurrer.  There  are  two 
objections  to  the  third  plea.  So  far  as  respects  the  sum 
admitted  to  be  due  to  the  plaintiff  at  the  time  the  alleged 
agreement  was  entered  into,  the  plea  is  bad,  as  an  accord 
without  satisfaction.  It  discloses  an  agreement  to  dis- 
charge the  debt  by  the  delivery  of  malt  and  beer,  but 
does  not  aver  that  the  defendant  ever  delivered  it,  or 
tendered,  or  offered  to  deliver  it,  AUies  v.  Probyn{a). 
A  similar  plea  was  there  held  bad  on  special  demurrer. 
The  defendant  pleaded,  that  '^  after  the  causes  of  action 
had  accrued,  the  plaintiff,  by  agreement  with  the  de- 
fendant, in  consideration  that  the  defendant  would  secure 
the  debt,  by  executing  a  mortgage  of  certain  premises 
when  called  upon  so  to  do,  the  amount  to  carry  interest, 
and  be  payable  by  instalments,  undertook  that  no  pro- 
ceedings in  respect  of  that  sum  should  be  instituted 
against  the  defendant,  unless  default  was  made  in  payment 
of  the  instalments.  The  defendant  then  averred  that  he 
had  been  always  ready  to  execute  the  mortgage,  but  had 
never  been  called  upon  so  to  do.  Then,  as  to  so  much 
of  the  debt  as  accrued  due  after  the  making  of  the  agree- 


(a)  2  C,  M.  &  R.  408. 
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menty  the  plea  is  bad,  as  amounting  to  the  general  issue. 
The  declaration  alleges  a  liability  to  pay  upon  request ; 
the  plea  shews  that  such  liability  never  existed.  The 
same  objections  apply  to  the  fifth  plea.  The  Court  then 
called  upon 

JVhateley,  in  support  of  the  pleas.  It  is  conceded,  that 
the  fifth  plea  cannot  be  sustained,  but  the  third  plea  is 
good,  inasmuch  as  it  shews  a  new  contract,  founded  upon 
a  new  consideration.  It  is  not  pleaded  as  an  accord  and 
satisfaction,  but  as  a  suspension  of  the  debt.  In  Good  ▼. 
Cheesman  (a),  a  debtor,  being  unable  to  meet  the  demands 
of  his  creditors,  they  signed  an  agreement  (which  was 
assented  to  by  the  debtor)  to  accept  payment,  by  his 
covenanting  to  pay  two-thirds  of  his  annual  income  to  a 
trustee  of  their  nomination,  and  give  a  warrant  of  attorney 
as  a  collateral  security.  The  creditors  never  nominated 
a  trustee,  and  the  agreement  was  not  acted  upon,  and  one 
of  the  creditors  brought  an  action  against  the  debtor  for 
his  demand.  The  debtor  appeared  to  have  been  always 
willing  to  perform  his  part  of  the  engagement,  and  it  was 
held  that  the  agreement,  though  not  properly  an  accord 
and  satisfaction,  was  still  a  good  defence,  as  it  constituted 
a  valid  new  contract  between  the  creditors  and  the  debtor, 
capable  of  being  immediately  enforced ;  and  the  consider- 
ation for  which,  to  each  creditor,  was  the  forbearance  of 
the  rest.  It  is  laid  down  in  Com.  Dig.  tit.  Accord^  (B  4), 
that  an  accord,  with  mutual  promises  to  perform,  is  good, 
though  the  thing  be  not  performed  at  the  time  of  action, 
for  the  party  has  a  remedy  to  compel  the  performance. 

Per  Curiam.— The  plea  does  not  shew  any  new  cor 
sideration,  but  only  states  an  agreement  to  pay  the  de 
in  a  particular  way,  which  has  not  been  performed.     . 
to  so  much  of  the  c^ebt  as  was  due  at  the  time  of 
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Bgreementy  the  plea  is  an  accord,  without  satisfaction ;  as        1839. 
to  the  other  part  of  the  debt,  it  amounts  to  the  general      colungT 
issue.  «>"»«" 

0. 


Mantbll. 


Judgment  for  the  plaintiff. 


EXCHEQUER  CHAMBER. 


Francis  v.  Doe.  dem.  Harvey. 
JfToNTAGUE  SMITH  moved  for  a  rule,  calling  on  Where  judg, 

ment  is  af- 

the  plaintiff  in  error,  to  shew  cause  why  the  Master  should  firmed  on  error, 
not  review  his   taxation.      The    plaintiff   in   error  had  in  error  is  en- 
tendered  a  bill  of  exceptions  to  the  direction  of  the  learned  ^^^^^^^n 
judge,  and,  after  argument  in  this  Court,  the  judgment  was  of  exceptions. 

,  «»      «=»  j^  plaintiff  in 

affirmed.     The  defendant  in  error  contended  that  he  was  ejectment,  who 
entitled,  under  13  Car.  2,  st.  2,  c.  2,  s.  10,  and  16  &  17  ^ct?wWch 
Car.  2,  c.  8,  s.  4,  to  double  costs  of  settling  the  bill  of  ^^s  been  af- 

^  ^  firmed  on  error, 

exceptions,  apd  also  to  the  double  costs  of  the  writ  of  is  entitled  to 
inquiry,  and  damages.     The  Master  was  of  opinion,  that  the  writ  of  in- 
the  defendant  in  error  was  not  entitled  to  double  costs  q"^/^""^® 

pronts« 

of  the  bill  of  exceptions,  but  only  of  the  proceedings 
from  the  time  the  writ  of  error  was  sued  out  until  the 
affirmance  of  judgment.  He  considered  that  the  costs 
of  settling  the  bill  of  exceptions  were  not  costs  in 
error,  but  costs  in  the  Court  below.  He  was  also  of 
opinion,  that  the  defendant  in  error  was  not  entitled  to 
double  costs  of  the  writ  of  inquiry.  It  appeared,  from 
Gardner  v.  Baillie  (a),  that  a  bill  of  exceptions  forms  no 
part  of  the  record  in  the  Court  below,  and  ought  not 
to  be  included  in  the  costs  of  taxation.  Shepherd  v. 
Mackreth  (6)  was  an  application  to  the  Court  of  Ex- 
cliequer   Chamber   for  interest  on  the  affirmance   of  a 

(a)  1  Bos.  &  P.  32.  (6)  2  II.  Blac.  284. 
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1839. 


judgment  by  that  Court,  where  a  writ  of  error  had  been 
brought  for  delay ;  and  Eyre^  C.  J.,  after  reviewing  all  the 
statutes  which  give  costs  in  error,  says,  ''  these  statutes 
are  perfectly  consistent  with  each  other,  being  all  in  pari 
materia,  and  are  nothing  but  a  gradual  extension  of  the 
statute,  3  Hen,  7,  c.  10.  To  prevent  writs  of  error  being 
brought  for  delay,  double  costs  are  absolutely  given  in  all 
cases,  and,  under  particular  circumstances,  damages  also 
at  the  discretion  of  the  Court.  That  rule  lets  in  applications 
to  the  Court,  in  all  cases  which  it  is  entirely  in  their 
discretion  to  refuse  or  comply  with ;  and,  if  complied  with, 
to  fix  the  quantity  of  the  recompence.** 


Cur.  adv.  vuli. 

TiNDAL,  C.  J.,  on  a  subsequent  day  said,  that  the 
Court  had  looked  at  the  statute,  13  Car.  2,  and  the  cases 
of  Gardner  v.  BaiUie  and  Shepherd  v.  Mackreth,  and 
were  of  opinion  that  the  defendant  in  error  was  entitled  to 
double  costs. 


Rule  absolute  by  consent. 
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Harvey  v.  Gilbard.  1839. 

XN  this  case  proceedings  were  taken  on  the  equity  side  of  where  a  party 
the  Stannary  Court  of  the  county  of  Cornwall.     A  final  JhrJS<2ction 

decree  was  made  against  the  defendant,  and  a  certificate  of  the  vice- 
warden  of  the 
given  by  the  registrar  of  the  vice-warden's  Court  in  the  stannary 

following  forn, :-  c^ni^l^ 

uDdertheCJe? 

"STANNARIES  OF  CORNWALL.  iL°e*i4ution 

,  on  a  final  de- 

IN   THE  VICE-WARDENS  COURT.  cree  on  the 

Between  Samuel  Harvey  the  younger,  plaintiff,  and      S" ?onrt! 

Henry  Gilbard,  defendants 

"  I  do  hereby,  at  the  request  of  Mr.  Borlase,  that 
solicitor  for  the  plaintiff,  humbly  certify,  that  by  an  order 
or  decree  of  this  Court,  dated  the  25th  of  October,  1837, 
it  was  ordered  that  the  defendant  should,  on  notice  to  be 
given  him  thereof,  pay  to  the  plaintiff  the  sum  o(25L  6s,  8d., 
for  the  matters  and  things  in  the  plaintiff's  petition  in  this 
cause  set  forth,  together  with  the  further  sum  of  5/.  28.  2d,, 
for  his  costs.     Dated  this  8th  day  of  December,  1838." 

Barstow,  moved,  on  behalf  of  the  plaintiff,  to  make  that 
decree  a  rule  of  this  Court,  in  order  to  issue  execution 
against  the  defendant,  who  was  resident  out  of  the 
jurisdiction  of  the  Court  of  the  Stannaries.  By  the 
6  &  7  Wm.  4,  c.  106,  s.  11,  power  was  given  to  this  Court 
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1839.        to  direct  execution  to  be  issued  in  any  action  brought  on 
^[y^lT^     the  common  law  side  of  the  Stannary  Court,  when  a  party 
«•  removed  himself  out  of  the  jurisdiction  of  that  tribunal. 

It  was  doubtful,  however,  whether  this  Court  could  take 
such  a  step  where  the  proceedings  were  on  the  equity 
side  of  the  Court.  By  sec.  12,  it  was  provided,  ''  that  in 
case  any  rule  of  the  said  Court  of  the  Vice- Warden  cannot 
be  enforced  by  reason  of  the  non-residence  of  any  party 
or  parties  within  the  jurisdiction,  it  shall  be  lawful,"  &c. 
The  word  "  rule"  would,  however,  seem  to  include  decrees 
of  the  Court,  both  on  the  law  and  equity  side  of  it ;  but  it 
was  a  question,  whether  that  word  would  embrace  final 
decrees  of  the  Court.  It  was  evidently  the  intention  of  the 
legislature,  in  framing  the  act,  to  include  both  legal  and 
equitable  decrees.  If  that  construction  was  not  put  on  the 
words  of  the  act,  the  decrees  on  the  equity  side  would  be 
nugatory. 

Patteson,  J. — I  have  this  Term  granted  an  application 
somewhat  similar  to  the  one  now  made.  It  was  made  by 
Mr.  Cleasby,  and  I  will  inquire  further  as  to  that  case 
before  I  dispose  of  the  present. 

Cur.  adv.  vuli. 

Patteson,  J. — I  have  looked  at  the  Court  of  the 
Stannaries'  Act,  and  I  cannot  find  any  words  in  it  which 
are  sufficient  to  justify  me  in  grandng  this  rule.  I  find 
there  the  word  "  judgment,"  but  that  refers  to  an  action 
at  law,  and  I  cannot  construe  it  to  refer  to  a  decree  in 
equity.  There  are  words  which  apply  to  interlocutory 
orders,  and  the  case  in  which  Mr.  Cleasby  moved  was  one 
of  that  nature,  and  for  that,  I  think,  the  language  of  the 
act  is  sufficient.  I  suppose  there  has  been  an  oversight 
in  drawing  up  the  act,  but  I  think  it  does  not  authorize 
me  to  grant  the  rule. 

Rule  refused. 
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Doe  dem.  Thomas  t?.  Shadwell. 

r  •    WILLIAMS  shewed  cause  against  a  rule  obtained  Where  a  de« 

by  ChiUon  for  staying  proceedings  in  the  present  action,  ejectment  im- 

until  the  costs  of  a  former  one  were  paid.     It  appeared,  ^"J^^'ataMuit 

from  the  affidavits,  that  a  former  action  of  ejectment  had  right  to  proper- 

ty  sought  to  be 

been  brought,  in  which  the  present  defendant  was  the  recovered,  and 
lessor  of  the  plaintiff,  and  the  present  lessor  of  the  plaintiff  ^en  ^he  wat^ 
the  defendant.     The  cause  came  on  for  trial,  and  it  was  held  estopped 

from  impugning 

contended,  on  the  part  of  the  lessor  of  the  plaintiff,  that  the  lessor's 
Thomas,  who  had  obtained  possession  of  the  premises  as  afterwards 
tenant,  could  not  impugn  the  title  of  his  landlord,  who  was  ej^lSTb"*' 
the  lessor  of  the  plaintiff.     The  answer  to  this  was,  that  respect  of  other 

property,  part 

Thomas  had  come  into  possession  of  the  premises  under  a  of  the  same 

lease  granted  by  a  person  who  was  tenant  in  tail,  and  who  under'the  same 

had  subsequently  died.     It  was  contended,  therefore,  that  ^^^*  ^Vl^i 

he  was  at  liberty  to  contest  the   title  of  Shadwell.     On  pay  the  costs  of 

inquiry,  however,  it  appeared  that  the  person  granting  the  action,  in  which 

lease  was  tenant  in  fee,  and  the  ancestor  of  Shadwell.     The  ant^before^he" 

leas^  was  proved  to  be  still  in  existence,  and  the  Court  was  proceeded  with 

of  opinion  that  it  operated  as  an  estoppel  to  Thomas  from 

contesting  the  title  of  the  lessor  of  the  plaintiff.     The  real 

question  as  to  title  between  the  parties  was  consequently 

not  tried.     The   present  action  of  ejectment   was    then 

brought  by  Thomas  as  heir  ex  parte  materna,  to  recover  a 

different  part  of  the  estate,  but  which  was  held  exactly 

under  the  same  title.     F.   Williams  contended  that  the 

present  case  did  not  come  within  the  general  rule,  according 

to  which,  costs  of  a  former  ejectment  were  required  to  be 

paid,  before  the  latter  one  was  allowed  to  proceed.     Here 

the  necessity  for  bringing  the  second  ejectment  arose  from 

the  conduct  of  the  lessor  of  the  plaintiff  in  the  former  one, 

in   shutting  out  the  question  of  title  to  the  premises  by 

availing  himself  of  an  estoppel.     There  was  consequently 

no  ground  for  making  the  present  rule  absolute. 


own. 
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1839.  C/nltofif  in  support  of  the  rule,   contended,  that  the 

practice  perfectly  warranted  the  present  application.  In 
Tidtfs  Practice  (a)t  it  was  laid  down,  "  it  matters  not 
whether  the  second  ejectment  be  brought  by  the  lessor  of 
the  plaintiff,  or  by  the  defendant  in  the  former  one  ;  or  by 
or  against  all,  or  some  of  the  parties  ;  or  by  a  third  person, 
under  whom  the  lessor  of  the  plaintiff  claims ;  or  for  the 
same  or  different  premises,  so  as  it  be  on  the  same  title, 
and  for  part  of  the  same  estate ;  nor  whether  it  be  brought 
in  the  same,  or  a  different  Court."  The  conduct  of  the 
defendant  in  the  former  action,  Thomas,  was  exceedingly 
vexatious.  Instead  of  bringing  an  action  of  ejectment,  in 
order  to  try  the  title  to  the  premises,  he  thought  proper 
to  place  himself  in  the  position  of  a  tenant,  so  that  he  might 
have  the  advantage  of  being  a  defendant  in  such  an  action. 
It  was  perfectly  right,  therefore,  that  the  lessor  of  the 
plaintiff  should  avail  himself  of  the  estoppel,  which  the 
defendant  by  his  own  act  had  created. 

Cur.  adv.  vuli. 

Patteson,  J. — This  was  a  question  on  a  rule  to  stay 
the  proceedings  in  an  ejectment,  until  the  costs  of  a  former 
ejectment  were  paid.  I  have  no  doubt,  that  the  fact 
of  the  party,  who  was  defendant  in  one  action,  being  the 
lessor  of  the  plaintiff  in  the  other,  makes  no  difference  as  to 
granting  the  present  application ;  and  indeed,  it  is  not 
contended  that  it  does  (6).  The  only  point  contended  for 
was,  that  in  the  first  ejectment  the  lessor  of  the  plaintiff 
took  advantage  of  the  estoppel  as  between  tenant  and  land- 
lord, and  so  prevented  the  defendant  from  setting  up  a 
different  title  to  the  property.  But  the  answer  to  that 
objection  is,  I  think,  satisfactory,  namely,  that  the  defend- 
ant obtained  admission  into  the  property  in  a  way  which 

(a)  P.  1 232-3,  ed.  9.    {b)  See  Doe  d.  Rees  v.  Thomas,  4  Ad.  &  £1. 34S. 
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was  not  right.     He  ought,  instead  of  doing  so,  to  have        1839. 

made  himself  plaintiff  in  an  action  of  ejectment,  and  so 

have  tried  his  title.     The  case,  therefore,  comes  within  the 

usual  course  of  practice  on  these  applications,  and  the  rule 

must  be  made  absolute.  Shadwkll. 

Rule  absolute. 


Norton  v.  Mackintosh. 
J.N  this  case  the  defendant  demurred  to  the  plaintiff's  If  a  party  jobs 
replication.     The  plaintiff  joined  in  demurrer,  and  gave  andgives  notice 
notice  to  try  certain  issues  in  fact,  which  had  been  joined  fj ft[^  ^e'canl 
on  the  record  at  the  sittings  in  London.     The  plaintiff  not  apply  to  let 

.  aside  toe  de- 

obtained  a  rule  for  setting  aside  the  demurrer  as  frivolous,  murrerasfri- 

▼olottf. 

F.  Robinson  shewed  cause  against  the  rule,  and  con- 
tended, that  after  the  plaintiff  had  joined  in  demurrer, 
whether  the  demurrer  was  frivolous  or  not,  he  could  not 
apply  to  set  it  aside,  more  particularly  when  be  had  given 
notice  of  trial  of  the  issues  in  fact. 

Stephen,  Serjt.,  contended,  that  the  present  application 
was  merely  collateral,  and  quite  consistent  with  the  joinder 
in  demurrer.  That  was  clearly  frivolous,  and  the  joinder 
could  not  be  considered  as  a  waiver. 

Patteson,  J. — The  rule  of  Court  on  which  this  motion 

'  I 

is  made  is  that  of  H.  T.,  4  Wm.  4,  s.  2,  of  the  General 
Rules  {a),  which  says,  that  the  Court  may  set  aside  a  de- 
murrer as  frivolous,  not  that  it  must  do  so ;  but  generally, 
if  a  party  takes  a  step  after  an  irregularity,  he  cannot 
complain  of  the  irregularity.  Here,  I  think,  a  similar  rule 
applies. 

Cur.  adv.  vult. 


(a)  Ante,  Vol.  2,  p.  304. 
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Patteson,  J. — I  have  no  doubt  in  thb  case  (as,  indeed, 
I  intimated  during  the  course  of  the  argument  on  the  case), 
^'  that   it  is  impossible   for  any  one,  whether  plaintiff  or 

defendant,  to  move  to  set  aside  a  demurrer  as  myolous, 
after  he  has  joined  in  demurrer,  and  has  made  up  the 
issue,  and  has  passed  the  record  for  trial.  I  say  nothing 
as  to  whether  this  demurrer  is  frivolous  or  not.  The  rule 
must,  therefore,  be  discharged,  but  not  with  costs. 

Rule  discharged  without  costs. 


Davis  r.  Skerlock. 
tea  dm  is  too  t/^  fV,  SMITH  she'wed  cause  against  a  rule,  obtained  by 

great  delay  >n       ^r     t    •    •  •        r 

applying  to  set  r .  Williams,  for  setting  aside  the  service  of  a  writ  of 
▼iceofawritof  summons,  on  the  ground  of  irregularity.  The  objection 
thT^romid**"  ^*®*  ^^^^  although  he  was  described  in  the  writ  as  of  a 
that  It  has  been  place  in  the  county  of  Caermarthen,  he  was  served  in  the 

effected  ID  the 

wrung  county,  county  of  the  borough  of  Caermarthen.  The  affidavit,  in 
appearawre^  support  of  the  application,  stated  that  to  be  an  exclusive 
aplaintiflFfor     jurisdiction,  and  that  the  service  was  effected  more  than 

a  defendant,        ** 

pursuant  to  the   two  hundred  yards  from  the  boundary  Une,  and  that  there 

statuie,  is  not  a  . .  ■  i  t  i  i      • 

step  in  the  was  no  dispute  as  to  boundary,  in  answer  to  the  rule,  it 
to  prevent  tluT*  ^^^  swom  that  the  county  of  the  borough  of  Caermarthen 
latter  from         ^as  whoUy  situated  within,  and  surrounded  by,  the  county 

applying  to  set 

aside  an  irregu-  of  Caermarthen.     The  service  was  effected  on  the  5th 

0  lar  service  of        ^ 

the  writ.  January,  but  the  motion  to  set  aside  that  service  was  not 

A  county  of    ^ladc  until  the  15th,  the  5th  day  of  the  Term.     Smith 

a  borough  sur*  '  •' 

rounded  by        contended  that  the  application  was  too  late,  according  to 

another  county »  .  n,T>         ^^         Tt    rr\     r^  T»r        a         aa 

b  not  within  the  the  directions  of  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s.  oo  (a), 

SWm?4^c.39  ^hich  required  motions  of  this  sort  to  be  made  "  within  a 

a  ^Herto*"**    '  reasonable  time."     He  cited  Cox  v.  TuUock  (6),  Tyler  v. 

senring  writs  Green  (c),  and  Hinton  v.  Stevens  (e/),  which  shewed  that 

in  parts  of 

shuat^j^ithin  ^"^  ^^'  ^^^'  ^'  P-  ^^^-  ^""^  ^''*®'  ^*'^-  ^'  P-  ^^^• 

other  counties.         ip)  Ante,  Vol.  2^  p.  47.  (cO  Ante^  Vol.  4,  p.  283. 
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the  application  in  such  cases  as  the  present,  must  be  made  1839. 
within  four  days  from  the  time  of  the  service.  Here,  ^"^^^ 
however,  a  period  of  ten  days  had  been  allowed  to  elapse,  «• 

between  the  service  and  the  application.  Moreover,  the 
plaintiff  had  entered  an  appearance  for  the  defendant 
under  the  statute,  which  must  be  considered  as  a  step 
taken  by  the  defendant.  This  was  an  objection  to  the 
application,  under  the  second  branch  of  the  rule  already 
cited.  There  was,  however,  a  third  and  complete  answer 
to  the  rule  contained  in  section  20  of  the  2  Wm.  4,  c.  39* 
(The  Uniformity  of  Process  Act).  By  that  section  it  is  pro- 
vided that  *'  whereas  there  are  in  divers  parts  of  England 
certain  districts  and  places,  parcel  of  some  one  county,  but 
wholly  situate  within,  and  surrounded  by,  some  other  county, 
which  is  productive  of  inconvenience  and  delay  in  the  ser- 
vice and  execution  of  the  process  of  the  said  Courts,  for  re-* 
medy  thereof  be  it  enacted,  that  every  such  district  and  place 
shall  and  may,  for  the  purpose  of  the  service  and  execution 
of  every  writ  and  process,  whether  mesne  or  judicial,  issued 
out  of  either  of  the  said  Courts,  be  deemed  and  taken  to  be 
part  as  well  of  the  county  wherein  such  district  or  place  is 
so  situate  as  aforesaid,  as  of  the  county  whereof  the  same 
is  parcel ;  and  every  such  writ  and  process  may  be  directed 
accordingly,  and  executed  in  either  of  such  counties.*' 

Patteson,  J. — There  is  no  weight  in  that  objection. 
If  it  was  allowed  to  prevail  it  would  work  a  total  extinction, 
for  this  purpose,  of  the  county  of  the  borough.  The 
section  in  question  only  applies  to  the  detached  parts  of 
one  county  which  are  situated  within  another^ 

V.  Williams,  in  support  of  the  rule,  distinguished  the 
present  from  the  case  of  Tyler  v.  Green.  There  the 
objection  was  merely  a  mistake  in  the  indorsement  on  the 
writ  of  the  residence  of  the  plaintiff's  attorney.  Here^ 
however,  the  service  was  altogether  a  nullity.  It  might 
be  requisite  to  come  promptly  in  the  former  case,  but  no 
such  necessity  could  arise  in  the  present.     Entering  an 
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appearance  by  the  plaintiff  for  the  defendant,  could  not  be 
considered  as  a  step  in  the  cause  within  the  meaning  of 
the  rule  of  Court,  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s.  33. 
That  was  decided  in  the  case  of  Chalkley  v.  Carter  (a). 


Patteson,  J. — That  point  was  expressly  decided  in  the 
case  cited.  It  is  desirable  that  some  rule  should  be  laid 
down  as  to  the  time  for  making  these  applications,  and  I 
am  sorry  to  see  the  passage  in  Mr.  TidcTs  New  Practice, 
to  which  I  have  referred,  in  which  he  cites  a  decision  of  my 
own  (6),  that  the  defendant  may  wait  for  the  plaintiff  to 
declare,  before  he  applies  to  the  Court.  I  am  not  prepared 
to  say  that  I  did  not  so  decide,  but  I  am  sorry  to  see  it 
quoted  by  Mr.  Tidd,  as  it  is  a  very  different  decision  from 
that  of  Tyler  v.  Green,  and  other  cases.  In  the  case  of 
Tf/ler  y.  Green,  the  application  was  made  on  the  first  day 
of  Term,  and  that  is  a  decision  expressly  in  point,  unless 
it  can  be  distinguished  on  the  grounds  suggested  by  Mr. 
Williams.  I  think,  however,  I  cannot  give  effect  to  so 
nice  a  distinction.  In  that  case  there  was  not  a  proper 
indorsement  of  the  attorney's  name  on  the  writ,  but  that  is 
too  trifling  a  difference  from  the  present,  and  it  is  far 
better  to  draw  a  broader  line.  In  this  case,  therefore,  the 
application  was  made  too  late.  On  the  affidavits  also,  I 
think  that  the  service  sworn  to  on  which  that  rule  was 
granted,  is  contradicted.  For  these  reasons  the  rule  must 
be  discharged. 

Rule  discharged. 


(a)  Ante,  Vol.  4,  p.  480. 


iff)  P.  106. 


Tracey  v.  M'Arlton  and  Wife. 

fy'STnTora      ^^GHTMAN,  moved  for  a  rule  to  shew  cause  why  the 
marriage,  is       verdict  found  in  this  case  for  the  plaintiff  should  not  be  set 

sufficient  in  an 

action  against 

husband  and  wife,  for  a  debt  dae  by  the  wifa,  dum  sola,  without  strict  proof  of  the  celebration 

of  the  marriage. 
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andei  and  a  new  trial  had,  on  the  ground  of  misdirection  1839. 
on  the  part  of  the  under  sheriff,  who  tried  the  cause.  It  i^Icy 
was  an  action  of  debt,  for  money  alleged  to  be  due  by  the  «• 

defendant's  wife,  dum  sola,  to  the  plaintiff.  The  defend-  and  Wih, 
ants  pleaded  that  they  were  never  indebted.  The  original 
debt  was  proved  at  the  trial;  and  evidence  was  also  given 
ihat  the  defendants  had  lived  together  as  man  and  wife) 
and  the  former  had,  on  one  occasion,  spoken  of  the  latter 
as  ''Mrs.  M'Arlton.*'  On  this,  which  was  the  only 
evidence  of  the  marriage,  the  under  sheriff  directed  the 
jury,  that  there  was  quite  sufficient  evidence  before  them 
lo  warrant  their  finding  a  verdict  for  the  plaintiff.  This 
they  accordingly  did.  It  was  now  submitted,  that  as  this 
was  an  action  against  husband  and  wife,  for  the  recovery 
of  a  debt  due  by  the  wife  before  marriage,  strict  evidence 
ought  to  have  been  given  of  the  marriage.  The  case  was 
different  from  the  ordinary  one  in  which  the  debt  was  con- 
tracted by  the  wife  after  marriage.  There  very  slight 
evidence  might  be  sufficient  to  justify  the  presumption 
that  a  marriage  had  taken  place.  Here,  however,  the 
under  sheriff  had  not  left  the  question  to  the  jury,  but  had 
told  them  in,  so  many  words,  that  there  was  sufficient 
evidence  that  the  defendants  were  married. 

Patteson,  J. — I  cannot  say  that  the  evidence  was 
actually  conclusive  for  the  jury  to  find  the  marriage.  Per- 
haps the  under  sheriff's  charge  was  rather  strong ;  but  it 
was  still  a  case  for  the  jury  to  decide  on.  If  a  man 
chooses  to  hold  out  that  a  woman  is  his  wife,  it  is  his  own 
feult.  Therefore,  even  if  the  pleadings  are  as  they  are 
stated  to  be,  I  think  I  cannot  disturb  the  verdict  (a). 

Rule  refused. 

(a)  See  Evans  v.  Morgan,  2  Ct.  &  Jenr.  463 ;  and  Leader  v.  Barry, 
I  Esp.  353. 
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If  a  proceeding 
is  irres^lar,  the 
opposite  party 
has  a  right  to 
have  it  set 
aside ;  and, 
therefore,  if  the 
term  of  bring- 
ing  no  action, 
is  not  imposed 
by  the  Court  at 
the  time  of  dis- 
posing of  the 
rule  for  setting 
aside  the  irre- 
^ar  proceed- 
ing, the  suc- 
ceasfal  party 
cannot  be 
restrained  from 
bringing  an 
action  in 
respect  of  the 
irregularity. 


Abbott  v.  Greenwood. 

%nLDDISON  moved,  on  behalf  of  the  plaintiff,  for  a  rule 
to  shew  cause  why  the  rule  made  in  this  case,  last  Term,  for 
setting  aside  execution,  should  not  be  rescinded,  unless  the 
defendant  would  consent  to  stay  proceedings  in  an  action 
brought  by  him  in  the  Court  of  Exchequer.  It  was 
proposed  to  obtain  this  rule  on  such  terms  as  the  Court 
should  think  it  right  to  impose.  It  appeared,  from  the 
affidavit  supporting  the  application,  that  in  the  last 
Term,  the  Court  had  set  aside  an  execution  issued  by  the 
plaintiff*  against  the  defendant,  pursuant  to  a  judgment 
signed  on  a  warrant  of  attorney,  given  by  the  defendant  to 
the  plaintiff*.  The  ground  of  setting  aside  the  execution 
was,  that  the  terms  of  the  defeasance  had  not  been  com- 
plied with,  in  making  a  demand  of  the  sum  secured  by  the 
warrantof  attorney,  after  signing  judgment,  and  previous 
to  suing  out  execution.  The  rule  for  setting  aside  the 
execution  was  made  absolute,  without  costs,  and  no  terms 
were  imposed  on  the  defendant  that  he  should  bring  no 
action.  Since  that,  the  defendant  had  commenced  an 
action  against  the  plaintiff*,  in  the  Court  of  Exchequer. 
The  object  of  the  present  application  was,  that  the  de- 
fendant might  be  restrained  in  that  action.  When  the  rule 
was  disposed  of  last  Term,  the  Court  might  have  imposed 
terms  to  that  effect.  In  the  case  of  Cash  v.  WeUs  (a),  it 
was  intimated  by  the  Court,  that  setting  aside  irregular 
proceedings,  must  be  granted  to  a  defendant  ex  debito 
justitiae;  and,  therefore,  no  interference  could  take  place 
with  the  defendant's  right  of  action  accruing,  in  conse- 
quence of  the  plaintiff's  improper  proceedings.  There, 
however,  the  execution  had  been  issued  contrary  to  good 
faith.  That,  consequently,  distinguished  the  case  from  the 
present.     Here  the  execution  had  been  improperly  issued, 


(a)  1  B.  &  Ad.  375. 
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merely  in  consequence  of  a  mistake  in  the  construction  of  1839. 
a  defeasance  to  a  warrant  of  attorney.  In  Larimer  v.  abbott 
Lule  (a),  it  appeared  to  be  the  opinion  of  the  Court,  that  ^• 

under  such  circumstances  as  those  which  the  affidavit 
disclosed,  the  defendant  was  not  entitled  to  set  aside  an 
execution  ex  debito  justitiae,  but  that  a  discretion  might  be 
exercised  with  respect  to  the  terms  on  which  would 
interfere. 

Patteson,  J. — ^This  certainly  was  a  case  where  the 
Court  set  aside  the  execution  on  the  warrant  of  attorney, 
for  a  mere  mistake  as  to  the  construction  of  the  defeasance. 
It  may  be,  that  the  real  intention  of  the  parties  was  dif- 
ferent from  the  construction  put  on  it  by  the  Court,  for 
that  is  not  an  uncommon  case,  but  the  Court  was  obliged 
to  construe  it,  as  well  as  it  could,  from  the  language  used. 
This  case,  therefore,  is  not  of  the  same  nature  as  one 
where  proceedings  are  set  aside  because  they  are  contrary 
to  good  faith ;  that  is,  not  of  the  same  nature  morally, 
but  it  is  the  same  in  point  of  practice ;  for  if  a  proceeding  is 
irregular  a  party  has  a  right  to  have  it  set  aside.  The 
term,  however,  of  so  doing,  is  a  different  matter,  that  being 
a  thing  in  the  discretion  of  the  Court.  As  regards  the 
costs,  I  have  always  thought  that  the  rule  laid  down  in  the 
case  of  Cash  v.  Wells  was  the  right  one,  and  that  the 
grounds  on  which  the  Court  will  proceed  in  such  cases 
are  there  properly  stated.  But  much  impression  was  made 
on  my  mind  by  the  other  case  of  Lorimer  v.  Lule,  and  it 
seems  that  in  that  case  the  Court  took  a  larger  discretion. 
I  cannot,  however,  go  to  the  length  of  saying  that  the 
Court  can  direct  that  the  defendant  shall  be  restrained 
from  bringing  an  action  in  this  case ;  but,  at  all  events,  an 
application  for  that  purpose  ought  to  have  been  made  at 
the  time  of  the  former  rule  being  disposed  of,  and  I  do  not 
see  how  it  is  possible  that  I  can  do  anything  now.      The 

(a)  1  Chit.  Rep.  134. 

N    N    ^ 
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Abbott 

V. 

Greenwood. 


action  has  been  commenced  in  another  Court,  and  I 
cannot,  as  it  is  conceded,  stay  the  proceedings  in  that 
action.  What  can  I  do  then  ?  I  have  not  got  the  costs  to 
work  with,  as  the  rule  was  made  absolute  without  costs,  so 
that  I  cannot  act,  by  means  of  the  discretion  of  the  Court, 
as  to  them  ;  the  screw,  if  I  may  so  term  it,  is  taken  from  me. 
All  I  could  do  would  be  to  grant  a  rule  conditionally,  that 
unless  the  defendant  will  consent,  that  on  payment  of  all 
costs,  the  proceedings  in  the  action  should  be  stayed — the 
plaintiff  should  do  what  ?  What  alternative  could  I  im- 
pose ?  The  only  one  I  can  suggest,  would  be  to  rescind 
the  rule  for  setting  aside  the  execution.  But  then  I  can- 
not do  that,  for  as  I  have  said  before,  the  Court  was  bound 
to  grant  that  rule,  it  being  a  matter  of  right.  I  cannot, 
therefore,  grant  any  rule  in  this  case. 


Rule  refused. 


A  defendant 
cannot  compel 
a  plaintiflT,  who 
is  a  lieutenant 
in  the  Navy, 
and  holds  the 
offices  of  port 
captain  and 
harbourmaster, 
in  the  island  of 
Barbadoes,  to 
give  security 
'for  costs. 

It  is  not 
necessary  that 
it  should  appear 
on  the  face  of 
the  plaintiff's 
affadavit,  that 
be  is  an  En- 
glishman. 


EvERiNo  V.  Chiffenden. 

\JGLE  shewed  cause  against  a  rule  nisi,  obtained  by 
Channell,  for  compelling  the  plaintiff  to  give  security  for 
costs,  on  the  ground  that  he  was  resident  abroad.  The 
affidavit  on  which  cause  was  shewn,  stated,  that  the  plaintiff 
was  a  lieutenant  in  Her  Majesty's  Navy,  and  held  the 
offices  of  port  captain  and  harbour  master,  in  the  Island  of 
Barbadoes,  under  the  British  government.  The  perform- 
ance of  the  duties  attached  to  those  latter  offices  rendered 
his  residence  abroad  necessary.  Being  thus  absent  from 
the  country,  on  account  of  his  official  capacity,  he  was  not 
compellable  to  give  security  for  costs.  The  case  of 
O'Lawler  v.  Macdonald  (a),  was  cited,  in  which  it  was 
held,  that  a  British  officer,  serving  abroad,  even  under  a 


Ca)  8  Taunt.  736 ;  3  Moo.  77 > 


Chiffbndbk. 
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foreign  power,  could  not  be  compelled  to  give  security  for        1839. 
costs.      Lord  Nugent  v.   Harcourt  (a),   was  also  cited,     ^^^^ 
There  it  was  held,   that  a  commissioner  of  the   Ionian 
Islands,  filling  his  office  out  of  England,  is  not  compellable 
to  find  security  for  costs,  when  plaintiff*. 

Channelly  in  support  of  the  rule,  admitted  that  a  defend- 
ant could  not  compel  a  British  subject  to  give  security  for 
costs  while  holding  a  commission  in  the  Navy,  and  resi- 
dent abroad  on  that  account.  Here,  however,  it  did  not 
appear  that  his  residence  abroad  was  connected  with  his 
duties  as  an  officer  in  the  Navy.  It  ought  also  to  appeari 
that  the  plaintiff*  was  an  Englishman.  If  he  was  not, 
holding  an  office  abroad,  under  the  government,  the  Court 
could  not  excuse  him  from  giving  security  for  costs.  For 
anything  that  appeared  on  the  affidavits  the  plaintiff*  was  a 
person  voluntarily  residing  abroad,  and,  therefore,  he  must 
give  security  for  costs,  in  accordance  with  the  ordinary  rule. 

Patteson,  J. — I  considered  this  point  very  much  in  the 
case  of  Lord  Nugent  v.  Harcourt.  I  think,  in  the  present 
case,  I  cannot  take  it  that  the  plaintiff*  is  a  foreigner. 
Prima  facie,  when  it  is  said  that  he  is  a  resident  abroad,  in 
the  service  of  the  crown,  it  must  be  supposed  that  he  is  an 
Englishman.  If,  then,  he  is  so,  he  is  resident  abroad  for  a 
temporary  purpose,  in  the  service  of  Her  Majesty ;  and  I 
do  not  see  the  difference  between  this  case  and  that  of 
Lord  Nugent  v.  Harcourt.  In  that  case  I  had  a  difficulty 
in  deciding  this  point,  and  I  think  I  spoke  to  the  other 
judges,  although  it  does  not  appear  in  the  report  of  the 
case.  This  is  not  a  case  of  voluntary  absence  from  the 
country,  but  the  plaintiff*  is  fulfilling  a  duty  which,  I  take 
it,  is  always  performed  by  a  naval  officer.  This  rule  must, 
therefore,  be  discharged,  and  with  costs,  as  in  that  case. 

Rule  discharged,  with  costs, 
(a)  Ante,  Vol.  2,  p.  578.  ] 
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The  Queen  v.  Lowden  and  Others. 

It  18  fatal  in  a  JlN  this  case  the  defendants  had  been  committed  by  cer- 

commitment  tain  justices  on  a  warranty  which  charged  them  with  havuig 

Se7&VG^[  "begun  to  puU  down  and  destroy,  in  part,  a  dwellmg- 

4,  c.  30,8.8,  house,  by  destroyini?  the  windows  and  window-frames." 

to  state  that  the  rr» 

defendants  There  was  also  another  felony  alleged,  in  stealing  a  coat ; 
down  and  de-  ^^^  ^^^  ^  misdemeanor,  by  committing  an  assault  on  a 
adweliin^^''  Constable  in  the  execution  of  his  duty. 

house. 

F.  Lee  moved  for  a  certiorari  to  bring  up  the  deposi- 
tions which  had  been  taken  before  the  magistrates,  and 
for  a  rule  nisi  to  bail  the  defendant  in  the  country.  He 
submitted  that  the  warrant  was  defective,  as  it  stated  the 
defendants  to  have  begun  to  pull  down  and  destroy  "a 
part "  of  a  dwelling-house,  while  the  7  &  8  Geo.  4,  c.  30, 
s.  8,  pursuant  to  which  the  commitment  was  made,  ap- 
plied only  to  cases  of  destroying  a  house,  but  not  "  part  ** 
of  a  house.  He  cited  Rex  v.  Judd{a\  and  Rex  v.  Rem- 
nant  (6). 

Cur.  adv.  vuli. 

Patteson,  J. — I  think  that  the  warrant  of  commitment 
is  defective,  so  far  as  the  first  felony  is  stated,  on  the 
ground  of  the  words,  "  in  part "  being  introduced.  With 
respect  to  the  other  two  charges  contained  on  the  face  of 
the  commitment,  a  rule  nisi  for  baiUng  the  defendants  may 
be  taken. 

Rule  nisi  granted. 

Knowles,  subsequently,  appeared  to  shew  cause. 

Patteson,  J. — The  defendants  having  begun  in  part 

(a)  2  T,  R.  255.  C^)  5  T.  R.  169. 
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to  demolish  a  house,  may  be  good  evidence  for  a  magis-        1839. 
trate  to  commit  them  for  felony,  under  the  statute  7  &  8    xh^  Quein 
Geo.  4,  c«  30,  s.  8,  or  for  a  jury  to  convict  them :  but  it       ,   *• 

JjCfWBES 

is  not  a  sufficient  statement  on  the  warrant  of  commitment,  ind  Otben. 
The  warrant  also  states  an  assault  on  the  constable ;  but 
that  only  is  a  misdemeanor,  for  which  the  defendants 
may  be  bailed.  It  then  states  a  felony,  by  stealing  a  coat; 
but  that  is  so  small  a  thing,  and  may,  moreover,  only  have 
been  a  consequence  of  riot ;  and  therefore,  though  it  ap- 
pears that  there  has  been  great  violence,  this  rule  must 
be  made  absolute.  The  defendants  may,  of  course,  be 
still  indicted  capitally  for  the  riot ;  but,  there  being  this 
flaw  in  the  warrant  of  commitment,  they  must  be  bailed. 

Rule  absolute. 


Doe  dem.  Jones  and  Wife  r.  Powell. 

JK«   V.  RICHARDS  shewed  cause  against  a  rule  nisi,  Tbe  Coort  hw 

obtained  by  F.  Lee,  calling  on  the  lessors  of  the  plaintiff  iiii£rthe3&4 

to  consent  that  the  arbitrators  in  this  case  should  proceed  ^^'  ^^'^^^^^ 

with  the  reference.     It  was  an  action  of  ejectment,  and  parties  to  pro- 

before   it  came  on  for  trial  a  judges  order  was  made,  ferance, the 

referring  the  cause  to  certain  arbitrators  for  their  decision,  having  power 

Several  meetinfirs  took  place,  and  on  different  occasions  the  [f  enlarge  the 

o  r         »  ^  time  for  making 

time  for  making  the  award  was  enlarged  by  the  arbitrators,  hia  award, 
Ultimately  a  breach  of  good  faith  was  suggested  to  have  for  making  it 
been  committed  by  one  party  towards  the  other,  and  the  j^^i^iy 
time  of  the  last  enlarcrement  was  permitted  to  run  out."  allowed  to 

^  *^  expire. 

Richards  contended,  that  the  Court  had  no  power  to  make 
the  present  rule  absolute.  Before  the  passing  of  the  3  &  4 
Wm.  4,  c.  42,  s.  39,  in  case  either  of  the  parties  to  a 
reference  thought  proper  to  revoke  the  power  of  the  ar^ 
bitrator,  the  Court  could  not  compel  him  to  rescind  his 
revocation  and  proceed  with  the  reference.  That  statute 
gave  such  a  power  to  the  Court,  but  did  not  authorize 
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the  compulsion  of  the  parties  to  proceed  with  the  reference. 
In  the  present  case  the  powers  of  the  arbitrators  had  not 
been  revoked^  and,  therefore^  the  statute  did  not  apply. 

F.  Lee^  in  support  of  the  rule,  admitted  that  there  was 
no  instance  in  which  such  a  rule  as  the  present  had  been 
made  absolute.  He  submitted,  however,  that  by  an  equit- 
able construction  of  3  &  4  Wm.  4,  c.  42,  s.  39,  the  time 
making  the  award  might  be  enlarged,  and  the  rule  made 
absolute  accordingly.  He  cited  Burley  v.  Stevens  (a), 
and  Potter  v.  Newman  (6). 

Patteson,  J. — I  never  saw  a  rule  drawn  up  in  such 
naked  terms  as  the  present,  calling  on  a  party  to  consent 
to  the  arbitrator's  proceeding  with  the  reference,  though 
I  have  seen  rules  calling  on  him  to  shew  cause  why  the 
action  should  not  be  proceeded  with.  Is  there  any  autho- 
rity for  this  rule  ?  It  seems  to  me  that  this  case  is  not 
within  the  enactment  of  the  3  &  4  Wm.  4,  c.  42,  s.  39, 
and  without  that  enactment,  it  is  conceded,  I  have  no  au- 
thority. That  enactment  applies  to  two  cases  ;  first,  to  a 
submission,  either  by  a  rule  of  Court  or  under  the  statute, 
where  there  can  be  no  revocation  of  the  authority  of  the 
arbitrator  without  the  leave  of  the  Court  or  of  a  judge. 
If  there  should  be  a  revocation  ;  it  may  be  set  aside,  as  the 
act  says,  that  the  arbitrator  may  proceed  with  the  reference 
notwithstanding  such  revocation,  by  which  enactment  the 
revocation  is  made  a  mere  nullity,  and  the  parties  are 
bound  to  proceed  with  the  reference.  The  other  case  is, 
that  the  Court  may,  from  time  to  time,  enlarge  the  period 
for  an  arbitrator  to  make  his  award.  That  means 
rather  that  the  Court  may  enlarge  the  time  where  no  power 
is  given  the  arbitrator  to  do  so ;  if  there  is  such  a  power, 
it  is  for  him  to  do  it:  but  I  doubt  if  the  Court  would 
do  it  in  a  case  where  the  parties,  or  the  arbitrator,  will 


(a)  Ante,  Vol.  4,  p.  255. 


{b)  Ante,  Vol.  4,  p.  504. 
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not  consent  to  proceed  with  the  reference.  In  this  case 
the  rule  seeks  to  enforce  the  consent  of  the  party  to  the 
arbitrators  proceeding  with  the  reference.  Now,  I  think 
I  cannot  compel  such  consent  to  be  given.  It  may  be 
true,  that  the  party  has  acted  against  good  faith,  but  that 
I  cannot  help  ;  for  that  is  not  a  revocation  of  the  authority 
of  the  arbitrators,  nor  is  this  an  application  for  the  time 
of  enlarging  the  term  for  making  the  award  within  the 
meaning  of  the  statute.  The  rule  must,  therefore,  be  dis- 
charged, and  it  must  follow  the  course  of  such  experimental 
rules,  by  being  discharged  with  costs. 


1889. 


Rule  discharged  with  costs. 


Archer  r.  Marsh. 

jD«  ANDREWS  shewed  cause  against  a  rule  obtained 
by  Maule,  for  reviewing  the  Master's  taxation,  as  to  the 
allowance  of  a  country  attorney's  expenses  in  attending  the 
arbitrator  in  this  case  in  London.  It  was  an  action  of 
covenant,  and  was  referred  to  an  arbitrator  resident  in 
London.  The  attorney  of  the  plaintiff  resided  at  Milden 
Hall,  in  the  county  of  Suffolk,  and  the  defendant's  attor- 
ney at  Cambridge.  Seventeen  meetings  took  place  before 
the  arbitrator,  at  each  of  which,  the  plaintiff's  attorney 
in  the  country,  and  his  London  agent,  both  attended. 
The  arbitrator  made  his  award  in  favour  of  the  plaintiff, 
for  a  sum  of  more  than  600/.  When  the  costs  came  to 
be  taxed  before  the  Master,  he  allowed  the  expenses  of 
the  plaintiff's  attorney  in  coming  up  to  London  to  each 
of  the  meetings.  They  amounted  to  153/.  It  was  con- 
tended, that  what  should  be  allowed,  on  taxation,  was  a 
matter  peculiarly  within  the  discretion  of  the  Master. 
Whatever  might  be  unnecessary  in  some  cases  might  be 
necessary  here,  and  the  Master  was  the  best  and  proper 
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1889.  judge  on  that  point.  The  case  of  Par  sloe  v.  Foy  (a),  was 
an  authority  to  that  effect^  and  was  decided  by  the  late 
Mr.  Justice  Taunton, 

Maule  and  WalUnger  supported  the  rule,  and  con- 
tendedy  that  the  practice  of  leaving  every  item  of  costs  to 
the  discretion  of  the  Master,  was  by  no  means  without 
exception.  In  the  present  case,  as  the  London  agent 
attended,  there  could  be  no  occasion  for  the  country  attor- 
ney  to  attend  also.  The  case  cited  shewed  that  a  similar 
item  had  been  disallowed  by  the  Master  on  taxation. 

Patteson,  J.— I  do  not  see  that  Taunton^  J.,  expressed 
any  opinion  in  the  case  of  Parsloe  v.  Foy^  as  to  the 
allowance  of  the  item  having  been  right  or  wrong;  he 
only  said,  that  it  was  a  matter  peculiarly  fit  for  considera- 
tion of  the  Master.  That  case,  therefore,  is  no  authority 
for  saying  that  the  expense  of  the  country  attorney's  at- 
tendance is  not  to  be  allowed  in  any  case ;  and  the  Master 
says,  that  it  depends  on  the  particular  circumstances  of 
each  case,  whether  it  is  allowed  or  not.  I  remember  that 
there  was  a  similar  case  to  the  present  before  me  in  this 
Court,  where  a  person  of  the  name  of  Barker  was  a  party, 
in  which  I  thought  that  the  Master  was  the  proper  person 
to  determine  the  question ;  and  so  I  think  that  he  is  in 
this  case.  Of  all  things  it  is  more  particularly  one  for  the 
Master's  discretion;  and  it  is  a  bad  practice  to  interfere 
with  that  discretion,  unless  there  has  been  something  very 
wrong.  1  see  no  difference  between  the  case  of  attend- 
ance at  a  trial,  or  before  an  arbitrator,  though  a  trial  takes 
place  at  one  time,  and  therefore,  the  attendance  of  the 
attorney  may  be  more  necessary  than  before  an  arbitrator, 
where  an  omission  at  one  meeting  may  be  remedied  at  a  sub- 
sequent one.  But  my  opinion  proceeds  on  the  ground,  that 
it  is  a  matter  for  the  Master  to  determine.     In  this  case  also, 

(a)  Ante,  VoLS,  p.  181. 
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he  is  not  now  dissatisfied  with  his  decision,  and  no  fresh        1839. 
matter  is  brought  before  the  Court.    The  rule  must,  there^       Abctbe 
fore,  be  discharged. 

Rule  discharged. 


Morgan  v.  Eastwick. 

xi  UMFRE  Y  shewed  cause  against  a  rule  nisi,  obtained  a  pauperis 
by  Butt,  for  allowing  the  plaintiff  his  costs  in  this  cause,  ^^J^m  Ae 
and  referring  it  to   the  Master,  pursuant  to  a  judge's  commencement 

of  &n  ftction. 

order  already  made.  It  appeared,  from  the  affidavits,  that  aithoagfa  he  is 
the  present  action  had  been  commenced  in  the  ordinary  -^  ^i^^^  charac- 
way  by  the  plaintiff.    He  afterwards  obtained  the  usual  ^>  "*  J^J  P~' 

•^      •'  /  ^  ^  ^       gress  of  the  suit, 

order  of  a  judge  to  admit  him  to  sue  in  form&  pauperis,  and,  therefore. 
The  defendant  not  being  desirous  of  litigating  the  question  cannot  suy 
of  his  liability  to  the  claim  set  up  with  a  pauper,  took  ^I!^t°§f  uTe 
out  a  summons  to  stay  the  plaintiff's  proceedings,  on  pay-  ^«^^  ^^^1* 
ment  of  the  debt  without  costs.  The  summons  was  at- 
tended, and  opposed  on  the  ground  that  such  an  order 
could  not  be  made.  In  support  of  the  order  it  was  con- 
tended, that  if  the  plaintiff  had  commenced  his  action  as 
a  pauper,  the  defendant  would  not  have  defended  it ;  and, 
therefore,  an  inquiry  ought  to  be  made  as  to  what  time 
the  poverty  of  the  plaintiff  arose,  as  the  costs  now  sought 
to  be  enforced  against  the  defendant  would  not  have  been 
incurred.  An  order  was  made,  staying  proceedings  in 
the  action  on  payment  of  the  debt,  and  referring  the  ques- 
tion of  costs  to  the  Master.  Several  attendances  took 
place  before  him,  when  he  required  an  affidavit  of  the 
plaintiff's  circumstances  at  the  time  of  commencing  the 
action.  No  satisfactory  affidavit  was  produced,  and  the 
Master  ultimately  taxed  the  plaintiff 's  costs  at  the  nominal 
amount  of  Ss.  4fd.  Humfrey  contended  that  it  was  reason- 
able for  the  Master  to  require  the  affidavit  in  question, 
when  a  subject  of  costs  was  referred  to  him  by  the  judge's 
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1889.        order.     Had  it  not  been  for  the  misconduct  of  the  pl^n- 
^TJC""""^     tiff,  the  costs  in  question  would  not  have  been  incurred. 


Eabtwick. 


Butt,  in  support  of  the  rule,  contended,  that  the  plaintiff 
had  a  right  to  his  costs,  as  well  as  the  debt,  when  the  de- 
fendant stayed  the  proceedings.  The  fact  of  the  plaintiff 
being  admitted  to  sue  as  a  pauper  after  the  commencement 
of  the  cause,  did  not  interfere  with  the  question.  No  right 
existed,  on  the  part  of  the  Master,  to  require  the  plaintiff 
to  make  the  affidavit  in  question. 

Coleridge,  J. — I  think  that  this  rule  must  be  made 
absolute.     If  the  plaintiff  had  sued  as  a  pauper  in  the 
first  instance,  and  had  succeeded  in  the  action,  he  would 
have  been  entitled  to  recover  costs.     But  instead  of  doing 
so,   the  plaintiff  obtained  an  order  to   sue  as  a  pauper 
in  the  course  of  the  cause ;  and  if  he  had  gone  on  with 
the  action  to  a  conclusion,  and  had  succeeded,  he  would, 
in  the  same  way,  have  had  all  the  benefit  of  the  order 
to  sue  as  a  pauper,  and  would  have  obtained  costs ;  and 
the  defendant  would  not  have  been   damnified   by   that 
order  having  been  obtained  in  the  course  of  the  cause, 
and  not  in  the  first  instance.     That  would  have  been  the 
case  if  the  action  had  proceeded  to  a  conclusion,  and  the 
plaintiff  had  succeeded  ;  but  instead  of  that,  the  defendant 
asks  to  be  allowed  to  stay  the  proceedings  on  payment  of 
the  debt  alone,  without  the  costs.     An  application  for  that 
purpose  was  opposed,  and  the  matter  was  then  referred 
to  the  Master,  and  I  must  take  it,  that  it  was  intended  to 
be  referred  for  the  purpose  of  inquiring  into  the  facts 
which  were  alleged  as  a  reason  why  the  defendant  should 
not  pay  the  costs.     I  will  take  it  that  they  were  inquired 
into,  and  I  will  also  take  it,  that  the  answer,  on  the  part  of 
the  plaintiff,  was  the  most  unsatisfactory  one  that  could 
be,  still  that  will  not  alter  the  legal  conclusion  to  which 
I  must  come.     It  will  not  affect  the  question  of  costs ; 
for  the  order  to  sue  as  a  pauper  is  one,  which,  by  law,  en- 
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titles  tho  plaintiff  to  receive  costs^  but  not  to  pay  them.        1839* 
I  admit  the  hardship  of  this  decision  on  the  defendant,       Morgan 
who   might  have   paid  the  debt   in    the    first   instance,  ^' 

had  the  plaintiff  sued  as  a  pauper  from  the  beginning. 
By  his  not  doing  so,  the  defendant  has  been  subjected 
to  costs,  which,  in  the  other  case,  he  would  not  have 
incurred ;  yet  still,  though  the  order  to  sue  as  a  pauper 
is  made  ex  parte,  the  defendant  should  have  applied  to 
have  it  discharged,  unless  the  defendant  would  submit  to 
some  equitable  terms.  The  rule  must,  therefore,  be  made 
absolute,  but  the  costs  of  this  motion  cannot  be  allowed  to 
the  plaintiff. 

Rule  absolute  without  costs. 


Parmeter  v.  Reed. 

J.  HIS  was  an  action  to  recover  damages  for  the  breaches  of  Senrice  of  a 
an  agreement  made  between  the  plaintiff  and  the  defendant,  mons,  on  the 
A  cross  action,  on  the  same  agreement,  was  brought  by  the  d^faSSi^  who 
defendant  against  the  plaintiff.   The  same  attorney  was  em-  ^  prosecuting 

,  9,  crosi  action, 

ployed  to  defend  the  present  action,  and  to  prosecute  the  cannot  be  made 

sood  service 

cross  one.  The  defendant  resided  at  Booking,  in  the  county  although  the' 
of  Essex.     An  attempt  was  made  to  serve  the  writ  of  sum-  ^^J^^^  ™*^ 
mons  on  the  defendant  at  that  place.     On  inquiry  at  his  out  of  the  way 

.to  avoid  being 

residence,  it  was  stated  that  he  was  absent  at  Cambridge,  served. 
A  few  days  subsequently,  another  inquiry  was  made,  and 
it  was  then  stated  that  be  had  not  yet  returned. 

C.  Turner  now  moved,  that  service  of  the  writ  of  sum- 
mons on  the  defendant's  attorney  might  be  deemed  good 
service,  as  it  was  evident  the  defendant  was  keeping  out  of 
the  way  to  avoid  being  served.  The  effect  of  his  conduct 
would  be,  that  he  would  be  in  a  situation  to  try  his  cause 
at  the  next  assizes,  before  the  plaintiff  would  be  in  a  situ- 
ation to  move  one  step  in  the  present  cause.     Even  if  the 
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1889.  phuntiff  had  recourse  to  the  dilatory  process  of  distringas, 

^T"'^'^""^  he  would  be  unable  to  take  down  his  cause  for  trial  at  the 

PA&lfBTXa 


9.  next  assizes. 

RXSD. 


Coleridge,  J. — I  must  take  care  how  I  grant  sudi 
a  rule :  I  have  no  authority  to  do  so ;  as  I  cannot 
compel  either  the  attorney  or  the  defendant  to  accept 
such  a  service.  That  is  a  matter  of  arrangement  be- 
tween the  attorney  and  his  client.  I  do  not  see  why 
the  ordinary  proceedings  by  distringas  should  not  be 
adopted. 

Rule  refused. 


Harden  r.  Harbourn. 

Money  hvm  JLN  this  case  the  defendant  had  been  arrested  at  the  suit 
bl^oTuttk,  of  the  plaintiff,  and  had  deposited  the  sum  indorsed  on 
and  an  order      jjjg  ^pyrft  with  the  sheriff,  in  lieu  of  bail,  pursuant  to  the 

for  better  par*  '^ 

ticuian,  with  a  statute  of  the  43  Geo.  S,  c«  46,  s.  2.    This  sum  was  after- 

cee^n^r^  wards  duly  paid  into  Court  by  the  sheriff.     The  defendant 

SnJ.  subsequently  obtained  an  order  for  a  better  particular  of 

obeyed  for  a  the  plaintiff's  demand.     By  the  order  the  plaintiff's  pro- 

Conrt  refused  ceedings  were  stayed  until  the  particulars  should  be  given. 

for^Ungthe^  ^  Y^^^  elapsed,  and  nothing  was  done  towards  complying 
money  out  of     ^ith  the  order. 

Court. 

J.  Bayley  now  applied  for  a  rule  to  rescind  the  order, 
or  to  be  allowed  to  take  the  deposited  money  out  of  Court 
The  order  for  particulars,  in  fact,  operated  to  the  injury  of 
the  defendant  instead  of  benefiting  him,  as  was  intended ; 
for  he  was  unable  to  compel  the  plaintiff  to  proceed  with 
the  action. 

Patteson,  J. — It  has  often  been  decided  that  the  Court 


HILARY  TERM^  2  VICT.  547 

will  not  compel  a  judgment  of  non  pros.,  and  I  think  that        1839. 
allowing  thc{  defendant  to  take  the  money  out  of  Court,       hamem 
would  be  equivalent  to  doing  so.   A  rule,  therefore,  cannot  v* 

be  granted  for  taking  the  money  out  of  Court,  but  a  rule 
may  be  granted  calling  on  the  plaintiff  to  shew  cause  why 
he  should  not  deliver  better  particulars  within  four  days, 
or  why  the  order  for  staying  the  proceedings  should  not 
be  cancelled. 

Rule  nisi  accordingly. 


Doe  dem.  Duncan  v.  Edwards. 

\JGLE  shewed  cause  against  a  rule,  obtained  by  Best^  Ifa  motion  for 
for  setting  aside  the  judgment  signed  in  this  case,  on  the  made  after  the 
ground  of  irregularity.     It  was  an  action   of  ejectment,  orTerm'pS! 
and  at  the  sittings  after  last  Term,  a  verdict  was  found  in  •".*^5  ^  P®'' 

mission 

favour  of  the  lessor  of  the  plaintiff.     According  to  the  granted  by  the 
practice  of  the  Court  any  motion  for  a  new  trial  must,  sequence  of  th« 
ordinarily,  be  made  within  the  first  four  days  of  the  following  ^JIJ^J^^^^ 
Term.     Where,  however,  the  quantity  of  business  pend*  P^^y  applying 

must  give 

ing  in  the  Court  prevented  the  motion  from  being  made  notice  of  that 
within  that  period,  a  list  was  made  out  of  such  motions  as  other  sideror 
were  intended  to  be  made,  and  then  they  were  heard  on  "  Y»11J>«  5«- 

J  gular  to  sign 

the  following  days.     In  the  present  instance  the  defend-  judgment  on 
ant  was  desirous  of  moving  for  a  new  trial,  but  counsel  the  Term»  be- 
could  not  be  heard  during  the  four  first  days  of  the  term,  hw  beennuSu 
The  name  of  the  case,  therefore,  was,  with  a  number  of 
others,  put  into  the  usual  list.    No  notice  of  this  step  was 
given  to  the  attorney  of  the  plaintifi^s  lessor.     On  the 
morning  of  the  sixth  day  of  the  Term,  judgment  was  signed. 
Subsequently,  the  Court  heard  the  motion  for  a  new  trial, 
and  refused  a  rule.     The  present  rule  was  then  obtained 
to   set  aside  the  judgment,  on  a  suggestion  that  it  was 
irregularly  signed.      Ogle  contended,  that  although  the 


Edwaildb. 
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1839.  Court  might  extend  the  time  for  making  a  motioa  for  a 
new  trial,  that  could  not  interfere  with  the  lessor  of  the 
plaintiff's  right  to  sign  judgment  immediately  after  the 
'9^"'  fourth  day  of  the  Term,  unless  the  defendant  gave  notice 
that  the  time  had  been  extended.  However,  the  defend- 
ant could  not  be  considered  as  damnified  in  the  present 
case,  as  the  rule  for  a  new  trial  had  been  refused.  All 
that  had  been  done,  therefore,  was  to  anticipate  by  a  day 
or  two  the  time  for  signing  judgment. 

Best  and  Neale,  in  support  of  the  rule,  contended  that 
the  extension  of  time  to  move  for  new  trials  was  as  much 
the  practice  of  the  Court  as  the  usual  time  within  which 
such  applications  ought  to  be  made.  The  plaintiff  was 
bound  to  take  notice  of  that  latter  practice,  because  it  was 
the  practice  of  the  Court;  and  for  a  similar  reason  he 
was  bound  to  take  notice  of  the  extension  of  the  time. 

Patteson,  J. — If  that  position  is  correct,  no  person 
who  obtains  a  verdict  at  the  assizes  can  sign  judgment  the 
following  Term,  until  the  new  trial  motion  paper  is  disposed 
of.  That  throws  the  onus  on  the  successful  party  to  search 
the  paper.  Now,  I  think  the  onus  is  thrown  distinctly 
on  the  other  party.  If  a  motion  for  a  new  trial  had 
been  actually  made  on  the  fourth  day  of  the  Term,  and 
been  granted,  it  would  have  been  necessary  to  serve  the 
rule  immediately,  to  prevent  judgment  being  signed  the 
next  morning.  I  do  not  see  why,  in  the  same  way,  when 
the  cause  was  put  down  in  the  new  trial  motion  paper, 
the  onus  should  not  be  cast  on  the  defendant  to  give 
notice  to  the  other  side.  Look  at  the  case  where  the  time 
for  shewing  cause  against  a  rule  is  enlarged ;  if  notice 
is  not  given  of  that  enlargement,  the  rule  may  be  made 
absolute ;  so  here,  there  has  been  an  enlargement  of  the 
time  for  moving  for  a  new  trial,  of  which  notice  ought  to 
have  been  given.  I  will  inquire  as  to  the  practice  in  these 
cases,  as  it  may  be  a  matter  of  importance  generally,  though 
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in  this  case,  it  is  of  no  consequence  whatever^  as^  at  all        1839. 
events,  the  lessor  of  the  plaintiff  is  now  entitled  to  sign 
judgment. 

Cur.  adv.  vtdt. 

Patteson,  J. — I  have  made  inquiry  in  this  case  as  to 
the  practice,  and  I  have  spoken  to  the  other  judges  on 
the  point ;  and  we  are  all  of  opinion,  that  in  a  case  where 
a  party  has  put  down  a  cause,  in  what  is  called  a  new  trial 
motion  paper,  it  is  his  duty  to  give  notice  to  the  other  side 
that  it  is  set  down ;  and  that  if  he  does  not  do  so  judg- 
ment may  be  signed  against  him  on  the  fifth  day  of  Term. 
If,  afterwards,  a  rule  nisi  for  a  new  trial  is  granted,  the 
Court  would,  no  doubt,  set  aside  a  judgment  so  signed  on 
some  terms ;  but  in  this  case,  the  rule  for  a  new  trial  was 
refused.     It  is  not,  therefore,  a  case  in  which  the  Court 
will  set  aside  the  judgment;  it  is  a  regular  judgment,  as 
it  was  the  duty  of  the  defendant  to  give  notice  of  the 
cause  being  set  down  in  the  new  trial  motion  paper.     If  a 
rule  nisi  for  a  new  trial  had  been  obtained  within  the  four 
first  days  of  Term,  it  would  have  been  the  duty  of  the 
defendant   to   give  notice  of  that  rule  being  granted ; 
it  is,  therefore,  no  hardship  on  him  to  give  notice  that  the 
cause  is  set  down  in  the  new  trial  motion  paper.     The  only 
difficulty  I  have  had  in  deciding  the  case  is,  from  the  con- 
sideration, that  as  there  is  a  list  made  out  of  the  causes 
which  are  set  down,  it  might  be  said  that  the  officer  of  the 
Court  might  refuse  to  enter  up  judgment,  but  then  that 
would  be  to  require  the  officer  of  the  judgment  office, 
which  is  a  totally  different  office,  to  take  notice  of  the 
causes  entered  in  that  list.     Besides,  the  attention  of  the 
officer  in  the  judgment  office  is  not  called  to  each  case 
in  which  judgment  is  signed,  but  the  party  signs  it  at  his 
own  peril.     The  right  course,  therefore,  is,  that  the  party 
moving  for  the  rule  should  give  notice  of  the  cause  being 
set  down  in  the  new  trial  motion  paper.     It  is  true,  that 
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1839. 


V, 

Edwards. 


it  is  rarely  that  such  a  case  will  occur,  it  being  obvious 
that  unless  a  party  chooses  to  relinquish  his  costs,  he  would 
have  to  give  notice  of  taxation  of  costs;  and  the  other 
party,  on  being  served  with  the  notice,  would  say  that  it 
was  too  early,  as  a  motion  for  a  new  trial  was  about  to  be 
made.  This  rule  must,  therefore,  be  discharged,  but 
not  with  costs. 


Rule  discharged  without  costs. 


In  order  to 
bring  a  party 
into  contempt, 
for  non-pay- 
ment of  money, 
pursuant  to  the 
Master's  allo- 
catur, if  the  de- 
mand is  made 
hv  the  authority 
of  a  power  of 
attorney,  a 
copy  of  that 
power  must  be 
left  at  tlie  time 
of  the  demand. 


Doe  dem.  Cope  and  Another  v.  Johnson. 

JLN  this  case  the  Master  had  made  his  allocatur  for  a 
certain  amount  of  money  and  costs,  as  due  from  the  de- 
fendant, pursuant  to  a  rule  of  Court.  It  was  demanded 
under  a  power  of  attorney ;  and  a  copy  of  the  rule  of  Court, 
with  the  Master's  allocatur  thereon,  was  left  with  the 
defendant,  but  no  copy  of  the  power  of  attorney  was  left. 

Whateley  now  moved  for  an  attachment  for  non-pay- 
ment of  the  sum  in  question ;  the  question  was,  whether 
this  was  sufficient  to  bring  the  party  into  contempt,  al- 
though a  copy  of  the  power  of  attorney  had  not  been 
left  with  the  defendant  ? 


Patteson,  J.,  (after  conferring  with  Master  Croft.) — 
The  case  of  King  v.  Packwood  {a)  is  directly  in  point. 
I  there  granted  a  rule  nisi  in  a  similar  case,  and  afterwards 
discharged  it,  on  the  ground  that  if  the  party  served  were 
an  unlearned  person,  he  would  not  be  able  to  obtain  legal 
advice  as  to  whether  it  were  a  legal  or  illegal  demand, 
without  having  a  copy  of  the  power  of  attorney.  The 
contempt  cannot  be  complete,  unless  it  is  known  that  the 
person  who  makes  the  demand  is  entitled  to  receive  the 


(a)  Ante,  Vol.  2,  p.  570. 
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money.    In  the  case  I  have  mentioned  the  practice  seems        1839. 
to  have  been  inquired  into,  and  I  now  find  that  the  prac- 
tice is  to  leave  a  copy  of  the  power  of  attorney ;  I  cannot, 
therefore,  disturb  that  practice. 


V. 

Johnson. 


Rule  refused. 


HiGGiNs  V.  Nichols. 

Cy*   C.  JONES  shewed  cause  against  a  rule  obtained  If  a  bill  is  al- 
by  Stammers,  for  setting  aside  the  verdict  obtained  by  cla«tion  to  be ' 
the  plaintiff  in  this  case,  and  entering  a  nonsuit.     It  was  ^^!5?^\  j^ 
an  action  of  assumpsit  brought  by  the  indorsee  against  the  certain  place, 
indorser,  on  a  bill  of  exchange  for  50/.    The  declaration  where,"  with- 
alleged  the  acceptance  in  this  form: — "And  the  said  ^JJJJ^'**^"^ 
E.  Alderson  (the  drawee)  accepted  the  said  bill,  payable  "^^??;]1*'"* 
at  Thomas  Smith's,  King's  Arms,  Whitechapel,  and  not  ceptance,  with- 
elsewhere."     The  defendant  pleaded,  that  he  did  not  g^o.  4,  c.  78, 
indorse  the  bill  in  manner  and  form,  &c.     On  this  plea  "•  ^^  appUca- 
issue  was  joined.     No  plea  denying  the  acceptance  was  put  ^on  to  the 

shenff  to  aineiid 

upon  the  record.  The  case  was  tried  before  the  under-  the  declaration, 
sheriff,  and  the  bill  produced.  On  comparing  it  with  the  the  worJu^'^d 
declaration,  it  was  found  to  agree  in  every  respect,  except  "^u-^i^^^^T*" 
that  the  words  **  and  not  elsewhere,"  were  not  in  the  bill,  were  not  in  the 

_-  &CCCDt&.IlC6    hfi 

The  defendant  objected  that  the  variance  was  fatal,  and  refused  so  to  do, 
on  an  application  to  the  under-^sheriff  to  amend,  he  de-  JU^^t^* 
clined  to  do  so.     He  was,  however,  of  opinion,  that  the  ^'^^* 
variance  was  not  material,  and  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit.     The  balance  claimed  by  the 
plaintiff  was  18/.,  and  for  that  sum  the  jury  found  a  verdict. 
Jones  now  contended,  that  in  order  to  determine  whether 
the  variance  in  question  was  material  or  not,  it  would  be 
necessary  to  consider  whether  the  acceptance  alleged  in 
the  declaration  was  qualified  or  general.    The  acceptance 
here  did  not  strictly  confine  the  place  of  payment  to  the 

o  o  2 


but  the  Court 
a  new 


t;. 

Nichols. 
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1 839.        residence  of  Smith,  by  the  introduction  of  the  word  "  only," 
HiGGiNs       ^'  *"y  expression  to  the  same  effect.    In  order  to  render 
it  a  qualified   acceptance,  within    the   meaning  of  the 
I  &  2  Geo.  4,  c.  78,  s.  1,  some  such  words  ought  to  be 
used.     The  language  of  that  act  was,  ''  if  the  acceptor 
shall,  in  his  acceptance,  express  that  he  accepts  the  bill, 
payable  at  a  banker's  house,  or  other  place  only,  and  not 
otherwise  or  elsewhere,  such  acceptance  shall  be  deemed 
and  taken  to  be,  to  all  intents  and  purposes,  a  qualified 
acceptance  of  such  bill.**     From  the  words  of  this  section, 
the  acceptance  alleged  could  only  be  considered   as  a 
general  one.     He  cited  Turner  v.  Hayden  (a),  in  order  to 
shew,  that  where  the  words  in  the  statute  were  omitted 
the  acceptance  became  general.     The  case  of  Tanner  v. 
Bean  (6)  decides,  that  in  an  action  by  the  indorsee  against 
the  indorser,  it  was  unnecessary  to  give  evidence  of  the 
acceptance  alleged  in  the  declaration.     Since  the  new 
rules  of  pleading  such  proof  was  the  less  necessary,  as 
the  acceptance  was  not  denied.     The  case  of  Exon  v. 
Russell  {c)  was  distinguishable  from  the  present,  as  the 
allegation  in  the  declaration  there  was,  that  the  defendant 
"thereby**  promised,  but  it  was  not  so  alleged  here*     The 
last  case  was  cited  in  Hardy  v.  Woodroofe  {d\  and  it 
was  distinguishable,  as  the  particular  place  of  payment  was 
not  alleged  to  be  part  of  the  note.     But,  under  any  cir- 
cumstances, the  amendment  proposed  on  the  part  of  the 
plaintiff  at  the  trial  ought  to  have  been  made  pursuant 
to  the  3  &  4  Wm.  4,  c.  42,  s.  23.     A  similar  amendment 
was  refused  in  c/e(/*  v.  Oriel  {e)^  but  that  was  an  application 
under  the  9  Geo.  4,  c.  15. 

Stammers f  in  support  of  the  rule,  contended  that  the 
acceptance  alleged  in  the  declaration  must  be  considered 

(a)  4  B.  &  C.  I ;  6  D.  &  R.  5 ;  (c)  4  M.  &  Sel.  505. 

Ry.  &  Mood.  215.  (ji)  2  Stark.  319- 

(6)  4  B.  &  C.  312;  6  D.  &  R.  (e)  4  C.  &  P.  22. 
338. 


\ 
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as  a  material  part  of  the  description  of  the  bilL     If  so,        1839. 
then  there  could  be  no  doubt  that  the  acceptance  in  the       hJ^^^J^^ 
bill  was  a  general  one,  while  that  allexred  in  the  declaration  »• 

.^  T./»      i«.|.i  .i»t  n     %  NiCHOLg. 

was  "  qualified,  withm  the  meaning  of  the  statute  of  the 
1  &  3  Geo.  4,  c  78,  s.  L  No  particular  form  of  words 
was  required  by  the  statute  in  order  to  render  an  ac- 
ceptance qualified.  The  introduction  of  the  word  **  only*^ 
would  not  have  constituted  the  acceptance  alleged,  more 
a  qualified  acceptance  than  it  was  at  present.  The 
sheriff  having  refused  to  amend,  the  Court  could  not  in- 
terfere with  his  discretion,  and,  therefore,  the  defendant 
was  fully  entitled  to  support  the  objection  founded  on 
the  variance. 

Pattbson,  J. — I  quite  agree  with  Mr.  Stammers  on 
the  point  as  to  the  acceptance.  I  do  not  know  whether 
the  word  ^'only"  was  intended  by  the  legislature  to  be 
necessary  to  make  a  special  acceptance.  However  the 
intention  may  have  been,  I  think  that  the  words  ''and 
not  elsewhere,"  alone  are  sufficient  to  make  this  a  special 
acceptance  within  the  act,  so  that  the  word  "  only"  is  not 
necessary.  But  then  the  under-sheriff  was  bound  to  have 
amended  the  record  as  to  this  variance,  and  I  shall  not, 
therefore,  nonsuit  the  plaintiff.  It  is  a  question  for  me 
to  decide,  and  I  am  at  liberty  to  direct  what  shall  be  done, 
for  the  statute  3  &  4  Wm.  4,  c.  93,  allowing  these  amend- 
ments, enacts,  that  if  a  party  is  dissatisfied  with  the  de- 
cision of  the  sheriff  he  may  appeal  to  the  Court  for  a 
new  trial  (a).  I  shall,  therefore,  direct  a  new  trial.  The 
rule,  it  is  true,  is  to  enter  a  nonsuit,  but  the  Court  has 
power  to  remodel  it ;  I  shall  certainly  do  it.  The  costs 
of  the  former  trial  are  to  abide  the  event  of  the  new  trial. 

Rule  absolute  accordingly. 

(a)  See  Doe  v.  Errington,  1  Ad.  nisi  prius,  in  refusing  an  amend- 
&  El.  750  (n),  where  it  was  decided  ment ,  cannot  be  controlled  by  the 
that  the  discretion  of  the  judge  at      Court  above. 
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1839. 

WiNTLE  V.  Lord  Chetwynd, 

IfasheriflFre-  jD  YLES  shevfed  cause  against  a  rule  nisi,  obtained  by 

fi.  fau  a  seizure  Hoggins,  for  setting  aside  the  return  of  the  Sheriff  of 

another  wrTut  Oxfordshire  to  a  writ  of  fi.  fa.,  issued  against  the  goods 

*  ^f     ^  of  the  defendant     The  return  was  in  these  terms : — "  By 

Wherethere      ,  ,  .    i»    • 

are  two  writs,  virtue  of  this  writ,  and  of  another  writ  of  fieri  facias,  to 

remain  m  the  ^^  delivered  prior  to  the  receipt  of  this  writ,  I  have 

foM^t^*"^*  seized,  and  taken  in  execution,  goods  and  chattels  of  the 

tmye»,  bemust  within  named  defendant,  which  remain  in  my  hands  un- 

make  some  re--_^  __  .  .wmi* 

turn  as  to  the  sold,  for  want  of  buyers;  value  uncertain.  lo  this 
eoods,although  return  there  were  two  objections.  The  first  was,  that  the 
he  will  not  be     amount  directed  to  be  levied  under  the  first  fi.  fa.  was 

pound  by  the 

amount  stated,  not  Stated ;  the  second,  that  the  value  of  the  goods  seized 
was  omitted.  As  to  the  first  objection,  it  was  unnecessary 
to  state  the  amount  required  to  be  levied,  because  it  was 
useless  to  the  plaintiff,  and  which  the  latter  had  no  right 
to  have  stated.  As  to  the  second  objection,  the  only 
value  which  could  be  returned  was  the  estimated  value, 
which  was  immaterial,  since  the  goods  might  afterwards 
sell  for  less,  and  the  sheriff  would  not  be  bound  by  the 
amount  of  his  estimate,  Sit/ v.  Finch  {a).  The  case  of 
Ruston  V.  Hatfield  (6),  seemed  to  shew  that  a  return  of 
'*  value  unknown"  was  good ;  as  there,  although  the  de* 
cision  proceeded  on  another  point,  no  objection  was  made 
to  the  return. 

Hoggins,  in  support  of  the  rule  contended,  that  the 
return  could  not  be  held  good,  as  it  did  not  state  under 
which  of  the  writs  the  seizure  had  been  effected.  As  to 
the  amount  for  which  the  previous  writ  of  fi.  fa.  had 
issued,  the  plaintiff  had  a  right  to  know,  in  order  to 
determine  whether  it  would  be  worth  issuing  a  writ  of 
venditioni  exponas.     That  objection  rendered  the  one  as 

Ca)  Cro.  Jac.  514 ;  2  Rol.  Rep.  57;  Godb.  276.    (b)  3  B.  &  Aid.  204. 
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to  the  value  stronger,  because,  unless  some  estimate  was 
given  of  the  value  of  the  goods,  it  was  impossible  for  the 
plaintiff  adequately  to  determine  what  course  it  would  be 
proper  for  him  to  pursue. 
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WiNTLE 

V. 

Lord 
Chetwyno. 


Patteson,  J. — It  seems  to  me  that  there  is  a  vice  in 
this  return  which  has  not  been  sufficiently  alluded  to, 
namely,  that  the  sheriff  cannot  return  that  he  has  seized 
goods  by  virtue  of  two  writs.  He  cannot  do  that.  It  is 
impossible  that  he  can  seize  under  two,  as  one  of  them 
must  have  a  priority.  He  ought  to  state  expressly  that 
he  has  or  has  not  seized  goods  under  the  writ.  I  think, 
also,  that  this  return  is  bad,  on  the  ground  that  it  does 
not  state  the  value  of  the  goods  seized.  Where  there 
are  two  writs,  though  the  sheriff  would  not  be  bound  by 
the  precise  value  which  he  returns  the  goods  to  be  of, 
yet  he  must  make  a  return  as  to  their  value  as  well  as 
he  can. 

Rule  absolute. 


HODOES  V.  DiLEY. 

JB  UTT  shewed  cause  against  a  rule,  obtained  by  J.  W.   ?y  ^*»P,°P?!«- 

^  ^  ^  \     ^  tionof  15  Ileg. 

Smithy  for  discharging  a  rule  requiring  the  plaintiff  to  Gen.  H.  T.  4 
enter  the  issue  in  this  cause.  The  question  was,  whether  \j^y  rules),  the 
the  rule  to  enter  the  issue  was  abolished  by  the  operation  r»«  Jo' «»^^': 

■^  *^  ing  the  issue  is 

of  1 5  Reg.  Gen.  H.  T.,  4  Wm.  4  ?  (pleading  rules)  (a).  It  abolished, 
was  submitted  that  that  was  not  the  effect  of  the  rule  in 
question.  It  was  ordered  by  1  Reg.  Gen.  H.  T.,  2  Wm.  4, 
8.  70  (6),  that  "  no  entry  of  the  issue  shall  be  deemed 
necessary  to  entitle  a  defendant  to  move  for  judgment  as 
in  case  of  a  nonsuit,  or  to  take  the  cause  down  to  trial 
by  proviso."     That  rule  only  removed  the  necessity  of 


(a)  Ante,  Vol.  2,  p.  320, 


(6)  Ante,  Vol.  1,  p.  192. 
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1839.        entering  the  issue,  in  order  to  entitle  the  defendant  to 
^U^gg       make  a  particular  motion,  but  did  not  interfere  with  the 
«•  obligation  of  the  plaintiff  to  enter  the  issue,  if  the  de- 

fendant ruled  him  for  that  purpose.  Then  came  15  Reg* 
Gen.  H.  T.,  4  Wm.  4,  the  words  of  which  were,  "  the  entry 
of  proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll,  (according  to  the  nature  of  the  case)  shall  be  taken 
to  be,  and  shall  be,  in  fact,  the  first  entry  of  the  proceed- 
ings in  the  cause,  or  of  any  part  thereof,  upon  record ; 
and  no  fees  shall  be  payable  in  respect  of  any  prior  entry 
made,  or  supposed  to  be  made,  on  any  roll  or  record 
whatever.**  Thb  rule,  however,  did  not  interfere  with 
the  right  of  the  defendant  to  non  pros,  the  pUdntiff  for 
not  entering  the  issue.  It  could  only  be  by  ruling  him 
for  that  purpose,  that  the  judgment  of  non  pros,  could  be 
signed.  If  the  rule  to  enter  the  issue  was  abolished  by 
the  operation  of  the  rule  of  Court,  the  plaintiff  need  not 
have  made  the  present  application,  but  might  have  treated 
the  rule  as  a  nullity. 

J.  W.  Smith,  in  support  of  the  rule,  contended,  on 
the  authority  of  Pepper  v.  WhaUey  (a),  that  as  it  appeared 
from  that  case  that  the  issue  roll  was  altogether  abolished, 
the  rule  to  enter  the  issue  must  also  be  considered  as 
abolished.  The  origin  of  the  practice  to  sign  judgment 
for  not  entering  the  issue,  depended  on  a  rule  of  Michael- 
mas Term,  in  the  fifth  year  of  the  reign  of  Queen  Anne. 
That  rule  required  the  plaintiff  to  enter  the  issue  of 
record.  In  order  to  enforce  obedience  to  that  rule,  the 
practice  of  signing  judgment  of  non  pros,  for  not  entering 
it  grew  up. 

Patteson,  J. — If  the  rule  of  Court,  H.  T.  4  Wm.  4, 
8.  15,  does  not  abolish  the  rule  to  enter  issue,  I  do  not 
know  what  it  means.     It  directs  that  the  entry  of  the 

(a)  5  N.  &  M.  437. 
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proceedings  on  the  record,  for  trial,  shall  be  the,^r*/  entry  1839. 
of  the  proceedings,  or  of  any  part  thereof  upon  record ;  Hodgbs 
and  if  that  is  to  be  the  first  entry,  how  can  the  plaintiff  ^* 

be  called  upon  to  make  a  previous  entry  ?  It  can  be  of 
no  use  to  the  defendant,  who  can  non  pros,  the  plaintiff 
at  previous  stages  of  the  proceedings,  for  not  declaring, 
or  not  replying,  without  giving  any  such  rule  to  enter  the 
issue,  there  being  at  those  times  no  issue  joined.  I  think 
that  Mr.  Smith  is  right,  in  supposing  that  the  only  case 
where  it  was  necessary,  was  in  order  to  obtain  judgment 
of  non  pros,  for  not  obeying  the  rule  of  Court  of  the 
5th  Anne.  The  case  in  the  Common  Pleas,  which  I  re- 
ferred to,  has  just  been  handed  to  me ;  it  is  that  of  WiUcs 
V.  Dodd  {a).  There  the  application  was  to  set  aside  the 
rule  to  enter  the  issue,  and  the  Court  said  that  there  was 
nothing  upon  which  the  rule  could  operate.  That  is  a 
distinct  authority  on  the  point  The  plaintiff  having  been 
served  with  a  rule  of  Court,  was  bound  to  attend  to  it, 
and  was,  consequently,  compelled  to  make  this  applica- 
tion. This  rule  must,  therefore,  be  made  absolute,  but 
not  with  costs. 

Rule  absolute,  without  costs  (6). 

(a)  3  Scott,  769.  ante.  Vol.  6,  p.  662 ;  and  Brook 

(6)  See  Byles  v.  Walter,  ante,      v.  Finch,  ante.  Vol.  6,  p.  313. 
Vol.  5,  p.  232 ;  Spenceley  v.  Shouts, 


Southwell  v.  Bird. 

\jrUNNING  applied  for  an  order  to  the  Master  to  tax  The  judge  who 
the  plaintiff  his  costs,  on  the  higher  scale,  pursuant  to  the  l^^'^jCa'^ew 
directions  to  taxing  officers  of  H.  T.,  4  Wm.  4(fl).    This  ^^^  cancerti^ 

to  take  a  case 
out  of  the  ope- 

(a)  Ante,  Vol.  2,  p.  486.  ration  of  the 

directions  to 
taxing  officers 
of  the  fourth  of  H.  T.  4  Wm.  4,  where  less  than  20i.  is  recovered,  and,  therefore,  if  the  judge 
dies  without  making  his  certificate,  the  plaintiff  has  no  remedy. 
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1839.        was  an  aedon  of  assumpsit,  brought  to  recover  a  reward 
^^^^JJ^    which  had  been  advertised,  for  the  discovery  of  the  per- 
o.  sons  engaged  in  committing  a  felony,  and  also  for  the 

plaintiff's  work  and  labour,  in  endeavouring  to  discover 
the  offenders.  The  sum  of  thirty-five  guineas  was  in- 
dorsed on  the  writ.  The  cause  was  tried  before  the  late 
Mr.  Justice  Park^  and  the  jury  found  a  verdict  in  favour 
of  the  plaintiff  for  10/.,  in  respect  of  his  work  and  labour, 
but  not  in  respect  of  the  reward.  Application  was  then 
made  to  the  learned  judge  for  his  certificate,  that  this  was 
a  proper  case  to  be  tried  before  a  judge  of  assize,  instead 
of  an  under  sheriff.  His  lordship  expressed  his  willing- 
ness so  to  do,  but  the  indorsement  was  not  made  at  the 
time,  and  the  postea  was  retained  in  the  possession  of 
the  associate  until  after  the  end  of  the  long  vacation. 
On  the  8th  December  Mr.  Justice  Park  died.  Mr.  Jus- 
tice Coleridge  was  then  the  judge  at  Chambers,  and  ap- 
plication was  made  to  him  for  a  certificate,  such  as  that 
which  Mr.  Justice  Park  was  willing  to  grant.  The  learned 
judge  thought  he  had  no  power  to  take  such  a  step,  and 
accordingly  the  plaintiff  applied  to  Mr.  Justice  Litiledale, 
he  being  the  other  judge  of  assize  mentioned  in  the  com- 
mission. The  latter  judge  was  also  of  opinion  that  he 
had  no  power.  The  object  of  the  present  application  was 
to  induce  the  Court  to  do  that  which  the  learned  judge 
who  tried  the  cause  was  willing  should  be  done.  There 
was  some  doubt  whether  the  present  case  came  within  the 
meaning  of  the  directions  to  taxing  officers,  the  sum  in- 
dorsed upon  the  writ  being  above  20/.,  and,  therefore,  not 
triable  before  the  sheriff. 

Patteson,  J. — I  have  already  had  a  similar  application 
before  me  at  Chambers,  but  in  a  much  stronger  case.  It 
was  a  case  which,  at  the  trial,  had  been  referred  to  an 
arbitrator,  who  gave  his  certificate  a  day  or  two  before 
my  brother  Parkas  death,  when  he  could  not  be  applied 
to  on  account  of  his  illness,  and  in  which  he  would  no 
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doubt  have  granted  his  certificate:  but  I  thought  that  1839. 
I  had  no  power  to  grant  a  certificate,  and  that  if  any  one 
had,  it  was  the  other  judge  who  was  joined  in  the  com- 
mission>  as,  in  form,  the  causes  were  tried  before  both. 
The  directions  of  the  Court  to  the  taxing  officers  men- 
tion, that  the  judge  who  tries  the  cause  is  to  give  the 
certificate,  and  it  cannot,  therefore,  be  said  that  the  Court 
can  give  it.  In  this  case  there  has  been  an  omission,  in 
not  obtaining  the  judge's  certificate  at  the  time  of  the  trial ; 
in  the  other  case  the  plaintifi^  had  done  all  he  could,  yet 
I  was  obliged  to  refuse  the  application.  It  is  also  sug- 
gested, that  this  is  not  a  case  provided  for  by  directions 
to  the  taxing  officers,  as  it  could  not  have  been  tried 
before  the  sheriff,  the  sum  demanded  being  more  than 
twenty  pounds ;  but  that  was  the  fault  of  the  plaintiff  in 
demanding  so  much.  It  has  eventually  turned  out  that 
he  merely  recovered  an  amount  which  he  might  have 
recovered  before  the  sherifi*.  I  cannot,  therefore,  grant 
any  rule. 

Rule  refused. 


Price  v.  Philcox. 
JbjRLE  shewed  cause  against  a  rule,  obtained  by  Hum-  Where  a  client 

.  ,     .  seeks  to  tax  his 

frey^  for  an  attachment  against  the  plaintiff,  for  non-pay-  attorney's 
mcnt  of  a  sum  of  69/.  3^.  5rf.,  pursuant  to  the  Master's  toa'nidM's"^ 
allocatur.  It  appeared  from  the  affidavits,  that  the  plaintiff  ^«'"'  'S*^. 
in  the  cause  was  desirous  of  taxing  his  attorney's  bill,  dertaklng  filed 
For  that  purpose  he  obtained  a  judge's  order  in  the  foi-  chaml4n  to 
lowing  form  : — "  Upon  hearing  the  attorneys  or  agents  SouTd  appear 
on  both  sides,  and  by  consent,  I  do  order  that  Mr.  T.  L.  due  on  taxation, 

!•«»**  made  a  rule 

Parker's  bill  or  bills  of  costs,  delivered  to  the  plaintiff  in  of  Court,  the 
this  and  other  causes  and  matters,  be  referred  to  the  be  attached  for 
Master  to  be  taxed ;  that  he  give  credit  for  all  sums  of  non-payment, 

'  °  pursuant  to  the 

allocatur,  as 
the  words  "  upon  payment**  in  the  order,  do  not  raise  an  implied  undertaking. 
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1839.        money  by  him  received  from,  or  on  account  of,  the  plain- 
ftucE        ^'^»  *"^  refund  what,  if  anything,  he  may  appear  to  hare 
»•  been  overpaid ;  and  that  upon  payment,  or  refunding,  as 

the  case  may  be,  he  deliver  up  all  deeds,  &c.,  in  his  cus- 
^y>  possession,  or  power,  belonging  to  the  said  plaintiflT.*" 
This  order  was  afterwards  made  a  rule  of  Court.  The 
Master,  by  his  allocatur,  found  that  the  plaintiff  was  in- 
debted to  his  attorney  in  a  sum  of  69/.  Ss*  Sd.  It  was  for 
the  non  payment  of  this  sum  that  the  present  rule  nisi 
for  an  attachment  was  obtained.  Erie  contended,  that 
as  the  judge's  order  did  not  direct  that  the  client  should 
pay  what  appeared  to  be  due  on  taxation,  and  the  usual 
undertaking,  filed  at  the  judge's  chambers,  had  not  been 
made  a  rule  of  Court,  no  attachment  could  issue.  He 
cited  Harrison  v.  Ward  (a),  and  RycMs  v.  Emerson  (6). 

Humfrey^  in  support  of  the  rule,  contended,  that  the 
language  of  the  order  must  be  considered  as  containing 
an  implied  undertaking  on  both  sides.  The  client  must 
be  considered  as  having  undertaken  to  pay  the  sum  found 
due  to  the  attorney ;  and  the  attorney  must  be  considered 
as  having  undertaken  to  deliver  up  the  deeds,  on  payment 
of  the  sum  so  due.  The  order  here,  too,  was  made  by 
consent  of  the  parties.  The  cases  cited  were  distinguish- 
able from  the  present. 

Patteson,  J. — The  real  question  here  is,  whether  I  am 
to  construe  words  of  condition  as  words  of  undertaking, 
it  being  the  order  of  a  judge  that  certain  things  should 
be  done.  I  am  aware  that  it  is  an  order  made  by  consent, 
but  the  language  is,  ''  I  do  order"  that  certain  things  should 
be  done,  and  that  upon  payment  or  refunding,  as  the  case 
may  be,  he  (the  attorney)  deliver  up  all  deeds,  &c. ;  there- 
fore, it  is  not  an  undertaking,  but  an  order.  On  the  side  of 
the  client,  it  is  neither  an  order  or  undertaking,  but  I  am 
asked  to  infer  from  the  words  **  upon  payment,  &c."  that 

(a)  Ante,  Vol.  3,  p.  541.  (6)  Ante,  Vol  2,  p.  357. 
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there  was  an  undertaking,  on  the  part  of  the  client,  to  1839. 
pay,  what  should  be  found  due.  I  think  I  cannot  do  that;  pilici 
they  are  words  of  condition  only,  and  if  the  client  does  «• 

not  pay,  he  cannot  have  back  his  deeds  from  the  attorney* 
The  words  "  upon  payment,  &c/'  do  not  amount  to  a 
direction  to  pay,  or  to  an  undertaking  to  pay,  and,  there- 
fore, I  cannot  say  that  an  attachment  ought  to  be  granted 
for  non  payment.  Whether  there  has  been  an  undertaking 
filed  on  the  part  of  the  client  at  the  judge's  chambers  is 
not  flow  the  question.  There  is  an  expression  decisive 
on  the  point,  in  a  case  which  is  similar  to  the  present; 
and  I  think,  therefore,  that  this  preliminary  objection 
must  prevail,  and  that  the  rule  must  be  discharged,  but 
without  costs. 

It  was  then  agreed  to  argue  the  question  on  the  merits, 
so  as  to  save  the  expense  of  a  repetition  of  the  motion, 
after  making  the  undertaking,  which  had  been,  in  fact, 
entered  in  the  judge's  book,  a  rule  of  Court  (a). 

(a)  Sec  note  (n)  to  Harrison  v.      see  Baker  v.  Rye,  ante.  Vol.  1,  p. 
Ward,  ante.  Vol.  3,  p.  542  ;  and      689* 


RiGBY  r.  Jeffrys. 
^  USB  Y  shevfed  cause  a£;ainst  a  rule  nisi,  obtained  by  ^na  settle* 

.  mentofac* 

Warren,  for   setting  aside  the  verdict,  and    entering  a  counts,  be- 
nonsuit,  pursuant  to  leave  given,  or  for  a  new  trial.     It  tiff  ami  c^fend- 
was  an  action  of  debt,  and  the  declaration  contained  counts  f  °''  ^°*  P"f" 

'  ties  preaent,  tne 

for  goods  sold  and  delivered,  money  lent,  money  paid,  clerk  of  the 

,  ^         -     _  J        rrii-       J        former  made 

and  money  found  due  on  an  account  stated.     Ine  de-  entries  of  the 
fendant  pleaded,  first,  never  indebted ;  and,  secondly,  a  jnJVhich      ' 
set-off.     The  case  was  tried,  on  a  writ  of  trial,   before  ^«re  copied  by 

the  latter,  rato 
another  book. 
The  defendant  did  not,  by  any  act,  acknowledge  the  plaintiff's  book  to  be  a  correct  statenaent  of  the 
items  of  the  account,  thodgh  he  admitted  the  balance  against  him,  as  stated  by  the  plaintiff's  clerk, 
to  be  correct,  at  the  same  time  adding,  that  when  be  had  done  certain  things  for  the  plaintiff^ 
••  there  would  not  be  much,  if  anything,  between  them.'*  Held,  that  the  plaintiff's  book  was  not 
primary  evidence  for  the  plaintiff,  so  as  to  require  its  production,  or  its  non-production  to  be  ac- 
counted for ;  and  that  the  acknowledgment  of  the  defendant  was  evidence  to  support  a  count 
on  an  account  stated. 
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1839.        the  under-sheriff  for  the  county  of  Warwick.  No  evidence 
^^JlJ^^     was  given^  on  the  part  of  the  plaintiff,  in  support  of  any 
V-  of  the  counts,  except  that  for  money  due  on  an  account 

stated.  In  support  of  that  count  the  plaintiff's  clerk 
Was  called.  He  stated  that  he  was  present  when  the 
plaintiff  and  the  defendant  settled  their  accounts.  He 
wrote  down  the  items  in  a  book  for  the  plaintiff,  and  the 
defendant  copied  them  into  another  book.  Witness  first 
cast  up  plaintiff's  book,  and  struck  the  balance.  Defendant 
asked  witness  to  add  up  his  book,  and  strike  the  balance. 
Witness  did  so,  and  it  agreed  with  the  plaintiff's  book, 
and  then  stated  to  the  defendant  that  a  balance  was  doe 
to  the  plaintiff  of  12L  16i.  8|d.  This  the  defendant  ad- 
mitted to  be  right,  and  observed,  ''  when  I  produce  two 
pumps,  and  finbh  painting  Rigby's  (plaintiff^'s)  house, 
there  will  not  be  much,  if  anything,  between  us/'  It  did 
not  appear  that  the  defendant  did  produce  the  pumps,  or 
finish  painting  the  plaintiff's  house.  The  plaintiff  gave 
notice  to  the  defendant  to  produce  his  book,  but  it  was 
not  produced.  The  plaintiff's  book  was  not  produced 
either,  or  its  non-production  accounted  for.  The  de- 
fendant's attorney  objected,  that  the  statements  made  by 
the  plaintiff's  clerk  could  only  be  considered  as  secondary 
evidence  of  the  contents  of  the  plaintiff's  book ;  and, 
therefore,  in  the  absence  of  any  reason  for  not  producing 
the  primary  evidence,  it  could  not  be  considered  as  ad- 
missible. This  objection  the  sheriff  overruled,  and  the 
statement  of  the  clerk  was  allowed  to  stand  on  the  under- 
sheriff's  notCi  He,  however,  gave  leave  to  apply  for  the 
rule,  against  which  cause  was  now  shewn.  The  plaintiff 
had  a  verdict  for  \2L  Ids.  8id.  Busby  contended,  that 
the  rule  with  respect  to  primary  and  secondary  evidence, 
on  which  the  defendant's  objection  was  founded,  only 
applied  to  cases  where  the  document  in  question  would  be 
evidence  of  itself.  Here,  however,  the  plaintiff's  book 
would  not  be  evidence  of  itself,  because  the  entries  in  it 
would  not  be  entries  made  contrary  to  the  interest  of  the 
party  making   them.     All  that  they  could  be  used  for 
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was  to  refresh  the  memory  of  the  witness.  If  they  were  1839. 
not  produced,  the  evidence  by  the  witness  speaking  from  Rtoby 
memory  was  equally  admissible.     If  the  witness  made  a  »■ 

mistake  the  defendant's  book  might  have  been  produced, 
and  the  correctness  of  the  witness's  statement  impugned. 
The  case  of  Burton  v.  Plummer  (a)  decided,  that  entries 
made  in  a  ledger,  copied  in  the  presence  of  a  witness,  from 
a  waste  book  kept  by  the  witness,  might  be  read  by  him, 
in  order  to  refresh  his  memory.  There,  however,  no  sug* 
gestion  was  ever  made  that  the  waste  book  was  of  itself 
evidence.  Unless  it  was  the  case  did  not  come  within 
the  rule  with  respect  to  primary  and  secondary  evidence. 
As  to  whether  the  statements  proved  to  have  been  made 
by  the  defendant  amounted  to  evidence  on  the  account 
stated,  there  could  be  no  doubt  that  they  did.  The  de* 
fendant  admitted  that  the  account  was  correct,  which  dis- 
closed a  balance  against  him  of  IS/.  I6s.  Sid. ;  and  the 
further  remark  made  by  him  with  respect  to  things  to  be 
done,  only  amounted  to  an  assertion,  that  when  he  had 
done  those  things  he  would  have  a  set-off  to  the  amount 
of  the  sum  found  due  on  the  statement  of  accounts* 
This  was  quite  sufficient,  if  unanswered,  to  warrant  the 
finding  of  the  jury. 

Warren,  in  support  of  the  rule,  contended,  that  the 
entries  made  by  the  plaintiff's  clerk  in  his  book,  the 
defendant  being  present,  amounted  to  primary  evidence 
in  favour  of  the  plaintiff.  The  book  containing  those 
entries  oughtj  therefore,  to  have  been  produced,  and  until 
a  satisfactory  reason  for  its  non-production  was  shewn, 
secondary  evidence  of  its  contents,  by  the  statements  of 
the  clerk,  was  not  admissible.  The  case  of  Burton  v. 
Plummer,  was  clearly  distinguishable  from  the  present,  as 
there  the  entries  made  by  the  plaintiff  and  hb  clerk  were 
not  made  in  the  presence  of  the  defendant.    The  evidence, 

(a)  2  A.  &  £.  341 ;  4  N.  &  M.  315. 
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1839.  such  as  it  was,  however,  did  not  amount  to  eridence  in 
support  of  the  count  on  an  account  stated.  He  cited 
Evans  v.  Verity  {a)^  Randle  v.  Blackburn  {b\  Smith  y. 
Blandy  (c),  and  Porter  v.  Cooper  {d). 

Patteson,  J. — This  rule  was  moved  for  on  two  points, 
both  worthy  of  consideration.  I  was  rather  inclined  to 
decide  against  the  first,  on  the  rule  being  moved  for ;  and 
I  am  not  less  inclined  to  do  so  at  present.  It  seems  to  me, 
that  when  a  document  is  written  in  the  presence  of  two 
persons,  for  the  benefit  of  both,  that  it  ought  to  be  itself 
produced  in  evidence,  instead  of  the  person  who  wrote 
it  being  allowed  to  give  evidence  of  the  entries  which  he 
made.  This  witness  said  he  wrote  down  the  items  in  a 
book  for  the  plaintiff,  and  that  the  defendant  copied  them 
into  his  own  book.  Now,  the  defendant  did  not  acknow- 
ledge the  correctness  of  the  items  in  the  plaintiff's  book, 
by  adding  his  name,  or  ticking  them  off,  or  by  authenti- 
cating them  in  any  other  way.  If  he  had  done  so,  I 
should  say  the  plaintiff's  book  ought  to  have  been  pro- 
duced, because  that  would  have  been  tantamount  to  an 
admission  of  the  items.  But  in  this  case,  the  entries  were 
made  by  the  witness  in  the  plaintiff's  book,  and  the  de- 
fendant copied  the  very  items  into  his  own  book;  and, 
therefore,  it  is  plain  that  he  was  relying  for  the  future, 
not  on  the  plaintiff's  book,  but  on  his  own.  He  then 
requested  the  witness  to  add  up  his  book,  and  see  if  it 
tallied  with  the  plaintiff's ;  and  it  was  found  that  it  did 
tally.  The  case  standing  in  that  position,  it  is  clear  that 
what  would  bind  the  plaintiff  was  the  entries  in  his  book, 
and  what  would  bind  the  defendant  was  the  entries  in 
his  book.  The  best  evidence  to  bind  the  defendant  was 
his  own  book ;  but  I  cannot  see  how  the  plaintiff's  book 
could  bind  the  defendant.     Notice  having  been  given  to 

(a)  Ry.  &  Mood.  239.  (rf)  4  Tyr.  456  ;  1  C.  M.  &  R, 

(6)  5  Taunt.  245.  387. 

(c)  Ry.  &  Mood.  257. 
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the  defendant  to  produce  his  book^  which  he  did  not  do,  1839. 
he  can  make  no  complaint  that  secondary  evidence  was  rJI^by 
received  of  the  contents.  If  that  be  so.  then  no  question  ,  «- 
IS  raised  as  to  secondary  evidence ;  but  the  argument  of 
Mr.  Warren  was,  that  the  plaintiff's  book  was  primary 
evidence,  but  that  argument  fails  to  convince  me.  If  the 
entries  had  been  made  in  the  plaintiff's  book  in  the  pre- 
sence, and  by  the  consent  of  the  defendant,  it  would  have 
been  good  evidence  to  bind  the  defendant;  but  that  is 
a  wholly  different  case  from  the  present.  The  second 
point  was,  whether  there  was  any  evidence  whatever  to  go 
to  the  jury  of  an  account  having  been  stated  and  settled 
between  the  parties  ?  I  think  that  there  was,  and  that 
Mr.  Busby  has  put  the  case  on  the  right  ground,  namely, 
that  what  the  defendant  said,  afler  admitting  the  cor- 
rectness of  the  balance,  was,  that  there  would  be  some- 
thing by  way  of  set-off  for  things  to  be  afterwards  done 
by  the  defendant.  He  said  that  the  account  was  cor- 
rect ;  but  stated  further,  "  when  I  produce  two  pumps, 
and  finish  painting  the  plaintiff's  house,  there  will  not  be 
much,  if  any  thing,  between  us."  There  is  no  doubt 
that  the  whole  of  what  the  defendant  said  must  be  taken 
together,  and  if  I  could  see  there  was  no  admission  of  a 
balance  due,  I  would  grant  a  new  trial ;  but  when  I  look 
at  the  whole,  it  seems  to  me  that  the  true  effect  of  what 
the  defendant  said  was,  that  as  the  account  then  stood, 
there  was  a  certain  balance  due  by  him,  but  that  when  he 
had  done  some  other  things,  he  should  have  a  set-off 
against  the  plaintiff.  I  think,  therefore,  that  there  was 
evidence  of  an  admission  of  a  balance  being  due,  and, 
consequently,  this  rule  must  be  discharged. 

Rule  discharged. 
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Ex  parte  Robins. 

The  Court  re-  r  .  LEE  applied  for  a  rule  to  shew  cause  why  a  writ  of 
damus  to  a  mandamus  should  not  issue,  directed  to  the  London  and 
wmytocomTCl  Birmingham  Railway  Company,  to  compel  them  to  convey 
**»^^^o"^«y  along  their  railway,  in  their  carriages,  certain  goods  of 
their  rail,  no  Messrs.  Robins,  who  were  carriers,  and  at  whose  instance 
act  of  incorpo-  ^^  application  was  made.  By  the  3  &  4  Wm.  4,  c.  36,  the 
ration  requirujg  Company  was  incorporated,  and  after  the  completion  of 

them  to  carry  r      j  r  '  r 

all  goods  offer-  the  line,  advertisements  were  put  forth  that  the  Company 

ance,  although  had  made  arrangements  by  which  goods  might  be  con- 

witJ  certam***^  veyed  to  the  various  places  along  the  line.   Messrs.  Robins 

persons  to  carry  applied  to  the  Company  to  have  their  soods  conveyed  in 

their  goods,  to        ^^  .  . 

the  exclusion  of  the  Company's  carriages.     This  had,  however,  been  re- 

A  mandamus  fused,  although  the  Company  had  entered  into  arrange- 

KTMit'ed  to  en-    ™^"'^  ^''^  another  firm  of  carriers  to  convey  their  goods 

force  the  gene-    only.     The  result  of  this  was  to  give  a  monopoly  to  that 

rallawofthe       «         -        ,  i  .         ,  o  t 

land,  if  an  firm  for  the  conveyance  of  goods  along  that  line  of  road. 
although  in**'  The  act  incorporating  the  Company  did  not  contain  any 
some  cases  it      clause  which  compelled  them  to  convey  all  goods  sent  for 

Will  be  granted,  '  .^  o 

even  where  an  that  purpose.  Lee  Contended,  that  although  no  such 
be  preferred,  clause  existed,  the  Company  had  no  right  to  grant  any 
other  carriers  the  preference  which  existed  in  the  present 
case.  The  preamble  of  the  act,  incorporating  the  Com- 
pany, set  forth,  as  one  of  the  grounds  of  the  incorpora- 
tion, the  conveniences  resulting  from  conveying  goods 
and  merchandize  from  London  to  Birmingham.  If  the 
Company  were  not  compelled  to  carry  the  goods  of  all 
persons  desirous  of  transmitting  them,  but  were  allowed 
to  grant  such  a  monopoly  as  now  shewn,  the  object  of  the 
legislature,  in  granting  the  extraordinary  powers  possessed 
by  the  Company,  would  be  completely  frustrated.  Sup- 
posing another  remedy,  either  by  action  or  indictment,  to 
be  open  to  the  applicant,  still  it  could  not  be  so  effective 
as  a  mandamus.  Under  the  peculiar  circumstances  of 
this  case  the  Court  would  be  disposed  to  grant  the  writ. 
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He  cited  The  King  v.  The  Commissioners  of  Dean  In- 
closure  {a)  y  and  The  King  v.  The  Severn  and  Wye  Rail- 
way Company  {b).  In  the  latter  case,  the  language  of 
Mr.  Justice  Best  was  peculiarly  applicable.  His  lordship 
said,  both  upon  principle  and  authority,  I  am  of  opinion 
that  the  Court  ought  to  grant  this  mandamus.  Numerous 
applications  are  made  to  parliament  by  speculative  indi- 
viduals, to  form  these  navigable  canals  and  railways: 
great  public  benefits  are  held  out  as  an  inducement  to 
the  legislature  to  sanction  these  undertakings ;  and  when 
their  sanction  is  obtained,  is  it  to  be  permitted  to  these 
persons  to  say,  that  they  will  do  only  that  which  is  bene- 
ficial to  themselves,  and  disregard  entirely  the  interests 
of  the  public?  It  has  been  argued,  in  this  case,  that  there 
is  a  specific  remedy  by  indictment,  and  that,  therefore, 
we  ought  not  to  grant  a  mandamus.  I  think,  however^ 
that  that  objection  ought  not  to  prevail  in  this  case,  for 
an  indictment  does  not  afford  a  remedy  equally  effectual 
to  compel  the  reinstating  of  the  road,  which  is  the  pur- 
pose to  be  answered  by  the  granting  of  this  writ."  (c) 


1839. 


Ex  parte 
RomNB. 


(a)  2  M.  &  S.  80. 

{b)  2  B.  &  Aid.  646. 

(c)  The  sections  in  the  act  of 
parliament,which  were  cited,  were, 
"  Whereas  the  making  a  railway, 
with  proper  works  and  convenien- 
ces connected  therewith,  for  the 
carriage  of  passengers,  goods, 
and  merchandize,  from  London 
to  Birmingham^  will  prove  of  great 
public  advantage,  by  opening  an 
additional,  cheap,  certain,  and 
expeditious  communication,  be- 
tween the  metropolis,  the  port  of 
London,  and  the  large  manufac- 
turing town  and  neighbourhood 
of  Birmingham  aforesaid,  and  will, 
at  the  same  time,  facilitate  the 
means  of  transit  and  traffic  for 
passengers,  goods,  and  merchan- 

P  P 


dize  between  those  places  and 
the  adjacent  districts,  and  the  se^ 
veral  intermediate  towns  and 
places,"  &c.  By  s.  171,  "  that 
all  persons  shall  have  free  liberty 
to  pass  along  and  upon,  and 
to  use  and  employ  the  said 
railway,  with  carriages  properly 
constructed,  as  by  this  act  di- 
rected, upon  payment  only  of 
such  rates  and  tolls  as  shall  be 
demanded  by  the  said  Company^ 
not  exceeding  the  respective  rates 
or  tolls  by  this  act  authorized, 
and  subject  to  the  rules  and  regu- 
lations which  shall  from  time  to 
time  be  made  by  the  said  Company, 
or  by  the  said  directors,  by  virtue 
of  the  powers  to  them  respective- 
ly, by  this  act  granted."    Then 
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Ex  parte 
Robins. 


Patteson,  J. — I  wish  this  case  had  been  moved  earlier 
in  the  Ternii  so  that  I  might  have  spoken  to  the  other 
judges  ;  but,  however,  it  seems  to  me,  that  I  should  only 
do  a  great  injury  to  the  applicants  if  I  was  to  grant 
their  application,  as  it  would  be  impossible  to  sustain  the 
mandamus.  It  would  only,  therefore,  be  a  delay  to  the 
applicants  in  seeking  any  other  remedy  that  they  may 
have.  A  mandamus,  if  granted  at  all,  must  be  to  do 
something  which  the  Company  are  required  to  do  by  the 
act  of  parliament,  not  something  which  they  are  required 
to  do  by  the  general  law  of  the  land.  Now  it  is  admitted 
that  there  is  no  clause  in  the  act  requiring  the  Company 
to  take  the  goods  of  all  persons  who  present  them  for 
conveyance,  in  the  carriages  of  the  Company ;  and  indeed 
the  act  seems  rather  to  negative  such  an  obligation.  The 
171st  section  authorizes  all  persons  to  use  the  railway 
with  carriages  properly  constructed,  on  payment  of  certain 
rates ;  and  it  seems,  therefore,  that  the  present  applicants 
may  make  carriages  of  their  own,  and  may  require  the 
Company  to  allow  them  to  be  conveyed  along  the  railroad. 
By  the  174th  section,  the  Company  are  empowered^  not 
required^  to  provide  locomotive  engines,  or  other  power 
for  drawing  things  along  the  railway,  and  may  recover 


by  8.  1 72,  it  was  further  enacted, 
"  that  it  shall  be  lawful  for  the 
said  Company  to  demand,  receive, 
and  recover,  to  and  for  the  use  and 
benefit  of  the  said  Company,  for 
the  tonnage  of  all  articles,  matters 
tnd  things,  which  shall  be  con- 
veyed upon  or  along  the  said 
railway,  any  rates  or  tolls,  not  ex- 
ceeding the  following."  Amongst 
these  tolls  was  this,  "  For  all  cot- 
ton and  other  wools,  hides,  drugs, 
manufactured  goods,  and  all  other 
wares,  merchandize,  articles,  mat- 
ters, or  things,  the  sum  of  three- 
pence per  ton,  per  mile."    And 


by  sec.  174,  it  was  further  enact- 
ed, "  that  it  shall  be  lawful  for  the 
said  Company,  and  they  are  hereby 
empowered  to  provide  locomotive 
engines  or  other  power,  for  the 
drawing  or  propelling  of  any  ar- 
ticles, matters,  or  things,  persons, 
cattle  or  animals,  upon  the  said 
railway,  and  to  receive,  demand, 
and  recover  such  sums  of  money, 
for  the  use  of  such  engines  or 
other  power,  as  the  said  Company 
shall  think  proper,  in  addition  to 
the  several  other  rates,  tolls,  or 
sums,  by  this  act  authorized  to  be 
taken." 
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such  sums  of  money  for  the  use  of  them  as  they  think  1839. 
proper,  in  addition  to  the  other  rates  authorized  to  be  Exuaite 
taken.  It  seems,  therefore,  that  it  was  not  intended  by  Robins. 
the  act  to  compel  the  Company  to  take  all  goods  of  all 
persons  which  might  be  offered  to  be  conveyed.  The 
argument  next  is,  that  the  Company  have  held  themselves 
out  to  the  world  as  common  carriers,  and  that,  therefore, 
they  are  within  the  general  law,  and  are  obliged,  in  con- 
sequence, to  carry  all  goods,  if  they  have  room  and  means; 
and  that,  therefore,  they  have  no  right  to  do  so  great  an 
injury  to  one  set  of  carriers  as  to  refuse  their  goods,  and 
to  take  the  goods  of  others.  It  is  argued,  that  that 
cannot  be  done  by  the  general  law  of  the  land,  but  a 
breach  of  the  general  law  of  the  land  is  the  subject  of  an 
action.  The  Court  will  never  grant  a  mandamus  to  en- 
force the  general  law  of  the  land,  which  may  be  enforced 
by  an  action.  They  will,  however,  in  some  cases,  grant 
a  mandamus  to  do  that  which  may  be  enforced  by  indict- 
ment, as  was  determined  in  the  cases  that  have  been  cited, 
of  which  I  see  the  full  force.  The  rule,  therefore,  cannot 
be  granted  in  this  case. 

Rule  refused. 


In  the  matter  of  Hodson  and  Drewry. 
Sir   W.   FOLLETT  and    Montague   Smith    shewed   Where  the  ap. 

,  ,         poiDtmentofan 

cause  against  a  rule,  obtained  by  Kelli/,  for  setting  aside  umpire  was  by 
an  award,  on  the  ground  that  the  umpire,  who  made  the  ^y  ^jJe  atior- 
a ward,  had  been  chosen  by  lot.  It  appeared,  from  the  J®?**  *t*  ^^^the 
affidavit,  that  certain  matters  in  difference  having  arisen  attorneys  them- 
between  the  parties,  it  was  agreed  that  they  should  be  clients,  the  ap. 
referred  to   two  arbitrators,  who  should,  "  prior  to  pro-  ^Jj^^^X* 

though, the 
parties,  in  ig- 
norance of  the  mode  of  appointment,  had  attended  the  arbitrator. 
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1889.        ceeding  on  such  reference,  by  and  out  of  certain  persons 
^^^!^^^     named  by  the    said  parties,  choose  an  umpire  between 

•nd  them."     It  was   further  agreed,    that  if  the  arbitrators 

Drkwry 

differed  as  to  the   award,   then   the   umpire   was   alone 

to  make  it.  The  agreement  having  been  signed,  the 
attorneys  corresponded  as  to  the  mode  of  appointing 
an  umpire.  Drewrys  attorney  suggested  that  it  should 
be  done  in  the  usual  way.  A  meeting  then  took  place 
between  the  arbitrators,  and  before  proceeding  on  the 
reference  a  list  of  six  names  was  produced  by  each  side, 
in  order  to  choose  the  umpire.  Each  party  struck  out 
one  name  from  his  opponent's  list.  The  rest  of  the  names 
were  put  into  a  hat,  and  at  the  suggestion  of  the  persons  pre- 
sent a  waiter  of  the  inn  drew  out  one  name,  and  that  one 
was  appointed  umpire.  The  award  was  afterwards  made 
by  him.  At  this  selection  of  the  umpire,  neither  the 
attorneys  fior  the  parties  were  present,  but  merely  the 
attorneys*  clerks.  The  attorneys  and  the  parties  after- 
wards attended  the  meetings  before  the  arbitrator  and  the 
umpire.  It  did  not  appear,  from  the  affidavits,  whether 
the  attorneys  or  the  parties  had  been  made  acquainted 
with  the  mode  in  which  the  umpire  was  appointed.  The 
present  rule  was  obtained  to  set  aside  the  award  which 
had  been  made  by  the  umpire  alone. 

It  was  contended,  that  although  the  appointment  of  an 
umpire  by  lot  might  not,  in  general,  be  good,  yet  where 
the  parties  had  consented  to  such  an  appointment,  and 
proceeded  with  the  reference  before  such  an  umpire,  the 
Courts  had  held  such  an  appointment  valid.  The  cases  of 
in  the  matter  of  Tunno  v.  Bird  (a),  Jamiesonv,  Binns  (6), 
Matson  v.  Trower  (c)  were  cited. 

Keliy  and  Humfrey^  in  support  of  the  rule,  contende4 
that  no  sufficient  consent  had  been  given  by  the  parties 
to  render  an  appointment  valid.     The  attorneys'  clerks 

(a)  5  B.  &  Ad.  48S;  2  N.  &  (6)  4  A.  &  E.  945. 

M.  328.  (c)  R.  &  M.  17. 
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had  no  power  to  bind  their  principals,  or  the  clients  of        1880. 
their  principals,  by  an  appointment  effected  contrary  to       Homon 
law.     The  parties  had  not  waived  the  objection  by  attend-  ^^ 

ing  before  the  umpire,  because  they  were  unaware  of  the 
mode  in  which  he  had  been  appointed.  Besides,  the 
attorney  of  Drewry  had  suggested  that  the  appointment 
should  be  in  the  usual  way.  To  appoint  an  umpire  by  lot 
certainly  was  not  the  usual  way.  They  cited  the  cases  of 
Ex  parte  Cassell  (o),  and  Ford  v.  Jones  (i). 

LiTTLEDALE,  J.— This  was  a  rule,  calling  on  Drewry 
to  shew  cause,  why  an  award  should  not  be  set  .iside  on 
three  grounds.  The  third  was,  that  the  umpire  was 
chosen  by  lot.  On  this  point  it  was  finally  settled  in  In 
re  Cassell^  after  a  review  of  the  previous  decisions,  that 
where  two  arbitrators  were  appointed,  with  power  to  name 
a  third,  and  the  two  appointed  placed  the  names  of  four 
persons  in  a  hat,  and  drew  out  one,  who  was  appointed, 
that  such  an  appointment  was  bad.  As  a  general  rule,  it 
was  laid  down,  *'  that  the  appointment  of  the  third  person 
must  be  an  act  of  the  will  and  judgment  of  the  two,  and 
must  be  a  matter  of  choice,  and  not  of  chance ;"  but  Lord 
Tenterden  adds,  **  unless  the  parties  consent  to,  or  acqui- 
esce in,  some  other  mode."  In  the  case  of  Ford  v.  Jones, 
which  was  a  subsequent  case,  Lord  Tenterden  says,  **  the 
principle  laid  down  in  the  case  of  In  re  Cassell  appears  to 
me  very  sound,  that  the  appointment  of  an  umpire  must 
be  matter  of  choice,  and  not  of  chance.  I  thought  the  rule 
had  been  so  clearly  stated  in  that  case  as  to  exclude  all 
subtle  distinctions  for  the  future."  However,  Lord  Ten- 
terden s  hopes  do  not  seem  to  have  been  realized,  for  in 
In  re  Tutmo  and  Bird,  the  consent  of  the  parties  was 
held  sufficient  to  make  an  appointment  by  lot  valid  ;  and 
the  same  was  decided  in  In  re  Jamieson  and  Binns,  though, 
in  that  case,  the  appointment  was  held  bad,  as  the  parties 
had  not  a  knowledge  of  all  the  circumstances  under  which 

(a)  9  B.  &  C.  624  ;  4  M.  &  R.  555.  (b)  3  B.  &  Ad.  248. 
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1889.  the  choice  was  made.  The  exception,  therefore,  of  Lord 
^r^~"^^  Tenterden  in  In  re  Cassell  has  been  adopted  by  the  Courts. 
«°d  I  think,  perhaps,  it  would  have  been  well  if  it  had  not 
been.  However,  I  must  adopt  it  also  in  the  case  now 
before  me.  The  umpire  was,  by  the  terms  of  this  sub- 
mission, to  be  chosen  out  of  certain  persons  named  by  the 
parties.  After  the  execution  of  the  submission  there  was 
a  correspondence  between  the  attorneys,  and  the  attorney 
for  Drewry  proposed  that  the  umpire  should  be  chosen 
in  the  usual  way.  Now,  choosing  in  the  usual  way,  must 
be  a  way  settled  by  law  ;  that  must  be  the  general  rule,  as 
the  exception  to  the  rule  is  that  laid  down  in  the  later 
cases.  It  appears  that  six  names  were  furnished  by  each 
party,  and  one  on  each  list  being  struck  out,  the  ten  names 
were  put  into  a  hat,  and  the  waiter  of  the  inn  drew  out 
one,  and  that  this  was  done  with  the  consent  of  the  attor- 
neys' clerks.  It  does  not  appear  that  there  was  any  con- 
sent on  the  part  of  the  attorney  himself;  but,  supposing 
there  had  been  no  previous  correspondence,  the  question 
is,  whether  the  clerk  had  power  to  bind  his  master  and 
the  client  ?  On  that  point  I  think  that  he  had  no  such 
power;  for,  though  no  doubt  a  trust  to  considerable 
extent  is  placed  in  him,  yet  he  is  not  given  a  power  con- 
trary to  the  terms  of  the  submission.  I  think,  therefore, 
that  the  appointment  of  the  umpire  was  invalid,  and  on 
that  ground  the  award  is  void.  It  is  unnecessary  to  decide 
the  other  objections,  as  the  rule  must,  for  that  cause  alone> 
be  made  absolute. 

Rule  absolute. 


Kent  t?.  Poole. 

for"b^^''°^         ^'^  ^^^  *"  action  on  a  promissory  note  for  475/.,  and 
the  amount  of    a  rule  had  been  made  absolute  at  the  instance  of  the  de- 

securityfor  costs 

fixed  by  the 

Master,  that  the  anticipated  amount  of  costs  will  exceed  that  sum. 
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fendant,  requiring  the  plaintiff  to  give  security  for  costSi        1839. 
to  the  satisfaction  of  the  Master.     That  officer  fixed  the 
amount  of  security  at  the  sum  of  600/. 

Hoggins,  on  behalf  of  the  defendant,  now  moved,  that 
the  Master  should  be  directed  to  re-consider  his  decision, 
in  order  to  increase  the  amount  of  security.  The  affi- 
davit on  which  the  application  was  founded,  stated,  that 
on  behalf  of  the  defence  no  less  than  seventy-one  wit- 
nesses would  be  required  to  give  evidence  in  the  cause. 
Twelve  of  them  resided  at  Edinburgh,  seven  at  Perth, 
and  two  at  Boulogne.  It  was  calculated,  that  as  the 
venue  was  laid  in  London,  the  expenses  of  the  witnesses 
alone  would  amount  to  a  sum  of  1300/. ;  for  compensation 
must  be  given  in  respect  of  their  time,  since,  being  out  of 
the  jurisdiction,  there  were  no  means  of  compelling  their 
attendance. 

• 

Patteson,  J. — The  witnesses  may  be  examined  at  half 
the  expense  on  interrogatories,  and  that  is  a  good  reason 
for  granting  a  commission  to  examine  them ;  but  it  is 
no  reason  for  granting  this  rule. 

Rule  refused. 


The  Edinburgh  and  Leith   Railway  Company  v. 

Dawson. 

J.  HE  Attorney-General  BXiA  Ogle  shewed  cause  a£[ainst  A  defindant  is 

entitled  to  se- 

a  rule,  obtained  by  «/.   S.   Wortlet/,  for  compelling  the  curity  for  costs, 
plaintiffs  to  give  security  for  costs,  on  the  ground  of  their  i^ent^ouT of 
being  resident  out  of  the  jurisdiction  of  the  Court.     It  J5l^""?fl^^?°' 

no  defence  on 
the  merits. 
The  possession  of  money  and  Exchequer  bills,within  thejnrisdiction,will  not  relieve  a  plaintiff  resi« 
dent  out  of  the  jurisdiction,  from  giving  security  for  costs,  notwithstanding  Uie  1  &  2  Vict.  c.  1 10,  s.  12. 
A  defendant  does  not  preclude  himself  from  applying  for  security  for  costs,  by  agreeing,  before 
i&sue  joined,  to  take  short  notice  of  trial  generally,  and  not  for  a  specific  day. 
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appeared,  from  the  afBdavits,  that  this  was  an  action 
brought  by  the  Edinburgh  and  Leith  Railway  Company, 
to  recover  calls  due  by  the  defendant,  on  certain  shares 
held  by  him  in  the  Company.  After  declaration  the 
defendant  obtained  time  to  plead,  on  the  usual  terms  of 
pleading  issuably,  rejoining  gratis,  and  taking  short  notice 
of  trial.  Since  the  commencement  of  the  action,  some 
negociations  had  taken  place  between  the  parties,  in  order 
to  persuade  the  defendant  to  pay  what  was  due,  after 
certain  delay,  without  proceeding  any  further  at  law. 
These  negociations  were  fruitless,  although  the  defendant, 
in  the  course  of  them,  acknowledged  that  he  owed  the 
sums  claimed  by  the  Company.  The  present  rule  was 
then  obtained  for  staying  the  plaintiffs*  proceedings  until 
security  for  costs  should  be  given.  By  an  affidavit,  on 
the  part  of  the  plaintiffs,  it  was  sworn  that  they  had 
Exchequer  bills  and  money  in  the  hands  of  the  plaintiffs* 
attorney  and  certain  bankers,  who  were  named,  within  the 
jurisdiction  of  the  Court,  of  much  greater  value  than  the 
amount  of  costs  to  which  the  defendant  could  be  entitled, 
in  case  of  the  plaintiffs*  discontinuing  the  action,  or  failing 
m  It. 

In  opposition  to  the  rule,  it  was  contended,  that  after 
the  defendant  had  admitted  his  liability  to  the  plaintiffs* 
claim,  and  as  no  affidavit  of  merits  was  made,  the  Court 
would  not  exercise  its  discretion  by  granting  the  present 
application,  McCulhck  v.  Robitison  (a).  Secondly,  after 
consenting  to  take  short  notice  of  trial,  in  order  to  obtain 
the  indulgence  of  time  to  plead,  the  application  for  this 
rule  must  be  considered  as  a  breach  of  the  condition  on 
which  that  indulgence  was  granted,  and  was  consequently, 
too  late;  Michel  v.  Pareski  {b\  MuUer  v.  Gemon{c), 
Manteliano  v.  Garcias  (d).  Thirdly,  it  appeared  that 
the  Company  had  property  which  might  be  taken  in  exe- 
cution within  the  jurisdiction  of  the  Court.     Although  in 


(a)  2  N.  &  R.  352. 

(b)  2  H.  Bl.  593. 


(c)  3  Taunt.  272. 
id)  1  Bing.  67. 
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the  case  of  The  Limerick  and  Waterford  Railway  Com- 
pany V.  Fraser  {a\  the  plaintiffs  were  compelled  to  give 
security  for  costs,  notwithstanding  they  held  an  adequate 
amount  of  money  in  the  hands  of  a  London  banker ;  that 
decision  was  before  the  passing  of  the  1  &  2  Vict.  c.  1 10, 
8.  \2.  By  that  section  such  property  was  available  under 
an  execution.  The  same  reason,  thereforci  did  not  exist 
for  granting  such  a  rule  as  the  present 


1839. 


EoiNBuaaH 

and 

Luth 

Railway 
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J.  S.  Woriley,  in  support  of  the  rule,  contended  that 
the  present  application  was  not  too  late.  All  the  cases 
cited  on  the  other  side  were  previous  to  1  Reg.  Gen., 
H.  T.,  2  Wm.  4,  s.  98  (6),  and,  therefore,  were  no  autho- 
rities on  the  practice  to  be  pursued  since  the  promulgation 
of  that  rule.  The  words  of  that  rule  were,  **  an  applica- 
tion to  compel  the  plaintiff  to  give  security  for  costs  must, 
in  ordinary  cases,  be  made  before  issue  joined.'*  The 
case  of  Fry  v.  Wills  (c)  shewed  that  some  alteration  bad 
been  made  in  the  practice  by  the  new  rule.  Otho,  King 
of  Greece  v.  Wright  (cT)  was  an  authority  to  the  same 
effect,  as  was  also  that  of  Fletcher  v.  Lew  {e).  The  de- 
cision in  the  Limerick  and  Waterford  Railway  Company 
V.  Fraser,  proceeded  on  the  fact  that  the  property  of 
which  the  Company  was  sworn  to  be  possessed,  was  of 
such  a  nature  as  to  be  easily  removed  out  of  the  jurisdic- 
tion. Here  the  property  in  the  hands  of  the  attorney 
and  the  bankers  might  readily  be  withdrawn ;  and  it  was 
not  sworn  that  it  would  remain  within  the  jurisdiction  of 
the  Court,  Oliva  v.  Johnson  {/).  As  to  the  admissions 
supposed  to  have  been  made  by  the  defendant,  they  were 
without  prejudice,  and,  therefore,  could  not  affect  the 
rights  of  the  defendant.     But,  under  any  circumstances, 


(a)  1  Moo.  &  P.  23 ;  4  Biiig..394. 
(ff)  Ante,  Vol.  1,  p.  196. 
(c)  Ante,  Vol.  3,  p.  6. 
(rf)  Ante,  Vol.  6,  p.  12. 


(6)  3Ad.  &E1.651;  5N.&M. 
351. 

(/)  5  B.  &  Aid.  908 ;  1  D.  & 
R.  560. 


\ 
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the  defendant  was  entitled  to  have  security  for  costs  inde- 
pendently of  the  merits. 

Cur.  adv.  vuli. 

Patteson,  J. — I  have  looked  into,  and  fully  considered 
all  the  authorities  that  were  cited  in  this  case.  The  appli- 
cation was  to  compel  the  plaintiffs  to  find  security  for 
costs,  and  it  was  resisted  on  three  grounds.  The  first 
was,  that  the  application  was  against  good  faith,  as  it  was 
said  that  the  debt  had  been  admitted  to  be  due,  and  that 
there  was  no  defence  to  the  action.  On  the  whole  of  the 
affidavits  it  appears  to  me  that  there  was  a  negociation 
carried  on  for  the  defendant  to  pay  the  amount  claimed, 
which  has  gone  ofi^;  but  then  it  appears  to  have  been  a 
negociation  without  prejudice,  and,  therefore,  I  cannot  say 
that  the  defendant  is  precluded  from  making  this  applica- 
tion. But  I  go  still  further ;  I  think,  on  this  motion,  it  is 
not  necessary  that  a  defendant  should  have  a  good  defence 
on  the  merits ;  and  that,  even  if  it  appears  that  he  has  no 
defence  on  the  merits,  still  he  has  a  right  to  compel  a 
plaintiff  to  give  security  for  costs.  I  will  put  a  case  where 
the  declaration  is  informal  or  demurrable,  or  where  the 
defendant  might  defeat  the  action  on  some  technical  point ; 
in  either  of  those  cases  the  defendant  would  recover 
costs ;  and  I  do  not  know  why  he  should  not  be  entitled  to 
get  rid  of  the  action,  and  why  he  should  not  be  equally 
entitled  to  have  security  for  the  costs,  though  he  has  suc- 
ceeded on  a  mere  technical  objection.  Next,  this  appli- 
cation was  resisted,  on  the  ground  that  the  Company  had 
property  in  England.  Prior  to  the  late  act  of  1  &  2  Vict, 
c.  110,  I  should  have  seen  no  ground  for  restricting 
this  rule,  because  property,  which  consisted  of  money  and 
Exchequer  bills  only,  could  not  be  taken  in  execution ; 
now,  however,  it  may  be,  and  therefore  the  Company  have 
property  within  the  jurisdiction  of  the  Court,  which  may. 
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perhaps,  become  available  to  the  defendant  But  I  think 
that  this  property  is  of  that  description  which  is  not 
available  on  this  rule.  When  it  is  said  that  if  the  plain- 
tiffs have  property  in  this  country,  it  must  be  meant  that  it 
should  be  sure  property,  (I  do  not  say  exactly  that  it  must 
be  lands  or  houses,  or  of  what  nature  it  must  consist,)  but 
still  it  must  be  of  a  more  permanent  nature  than  mere 
money  or  Exchequer  bills,  which  may  be  passed  so  easily 
from  one  person  to  another.  It  is  not,  therefore,  shewn 
that  the  plaintiffs  have  sufficient  property  within  the  juris- 
diction of  the  Court  to  exempt  them  from  finding  security 
for  the  costs.  The  second  ground  for  resisting  the  appli- 
cation was,  that  it  was  made  too  late.  The  authorities 
cited  in  support  of  that  point  were  all  cases  which  oc- 
curred in  the  Common  Pleas  some  time  back,  and  were 
previous  to  the  rule  of  H.  T.,  2  Wm.  4,  s.  98,  which  says, 
that  this  application  "  must,  in  ordinary  cases,  be  made 
before  issue  joined."  The  cases  which  occurred  before 
that  rule,  shew  that  after  an  order  has  been  made  for  time 
to  plead,  on  the  terms  of  pleading  issuahly,  and  taking 
short  notice  of  trial,  this  rule  would  not  be  granted ;  and 
I  am  not  quite  prepared  to  say,  but  that  if  an  order  for 
time  to  plead  had  been  obtained  on  the  terms  of  taking 
short  notice  of  trial  for  a  specific  day,  the  defendant  might 
not  be  precluded  from  making  this  application,  as  the 
plaintiffs  might  be  thereby  prevented  trying  the  cause  at 
that  time.  That  might,  perhaps,  be  an  answer  to  this  ap- 
plication in  some  cases.  I  think,  therefore,  that  the  rule  of 
II.  T.,  2  Wm.  4,  s.  98,  does  not  give  the  defendant,  in 
all  cases,  liberty  to  move  at  any  time  before  issue  joined. 
It  does,  however,  in  some  ;  but  after  looking  into  the  cases 
of  Othoy  King  of  Greece,  v.  Wright,  (and  I  understand 
that  there  have  been  cases  in  the  Court  of  Exchequer, 
where  it  has  been  held  that  this  application  may  be  made 
at  any  time  before  issue  joined,)  and  after  looking  into  the 
case  of  FUtcher  v.  Lew,  where  the  Court  certainly  adopted 
a  previous  decision  of  my  brother  Littledale,  and  threw 
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out  an  intimatioiiy  that  generally  the  application  might  be 
made  before  issue  joined  ;  after  looking  at  those  cases,  I 
think  it  is  far  better  to  draw  as  broad  a  Une  as  we  can, 
and  to  say  that  this  objection  also  cannot  be  allowed  to 
prevail.    The  rule  must,  thereforci  be  made  absolute. 

• 

Rule  absolute. 


A  defendant  in 
an  indictment 
for  a  misde- 
meanor, surrep- 
titiously ob- 
tained an  ac- 
quittal, by  not 
complying  with 
the  practice  of 
the  sessions, 
in  giving  notice 
of  trial,  and 
bringing  on 
the  indictment 
for  trial,  after 
disposing  of 
the  felonies, 
and  this  Court 
would  not 
grant  a  certio- 
rari, to  remove 
the  indictment, 
in  order  to  set 
aside  the 
Verdict. 


Regina  V,  Unwin. 

J.  HIS  was  an  indictment  for  an  assault  found  at  the 
Sheffield  Quarter  Sessions.  The  defendant  pleaded  not 
guilty,  and  duly  traversed  to  the  following  sessions. 
According  to  the  practice,  as  stated  in  an  affidavit,  the 
defendant  ought  to  give  ten  days  notice  to  the  prosecutor, 
that  he  intended  to  take  his  trial.  It  was  also  sworn  to  be 
the  practice  at  the  sessions  not  to  take  misdemeanors 
until  all  the  felonies  had  been  tried.  The  defendant  did 
not  comply  with  the  practice  in  giving  his  notice  to  the 
prosecutor,  and  before  all  the  felonies  had  been  disposed 
of  he  applied  by  his  counsel  to  have  the  case  taken 
immediately.  To  this  application  the  Court  acceded,  and 
as  the  prosecutor  was  unaware  of  the  proceedings,  no 
witnesses  appeared,  and  an  acquittal  was  the  result.  The 
prosecutor  afterwards  applied  to  the  Court  of  Quarter 
Sessions  to  set  aside  the  verdict,  as  having  been  surrep- 
titiously obtained.     This  the  Court  refused  to  do. 


Sir  G.  Lewin  now  applied  for  a  certiorari  to  remove  the 
indictment  from  the  Court  of  Quarter  Sessions,  in  order  to 
set  aside  the  verdict  of  not  guilty,  which  had  been  pro- 
nounced by  the  jury.  Should  the  Court  be  of  opinion 
that  the  writ  of  certiorari  ought  not  to  go  at  once,  it  was 
suggested  that  a  rule  nisi  for  that  purpose  might  be 
granted ;  and  then,  on  the  decision  of  the  rule,  or  on  the 
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disposed  of  as  the  Court  should  think  proper.  Rboina 


Coleridge,  J.-— Assuming  all  the  facts  to  be  as  they  are 
stated,  the  case  stands  thus :  the  Court  of  Quarter  Sessions, 
which  must  be  taken  to  be  cognizant  of  its  own  practice, 
and  which  must  be  taken  also  to  have  known  that  there 
were  many  felonies  untried,  and  that,  therefore,  it  was  de- 
parting from  its  usual  practice  in  trying  this  misdemeanor, 
has,  however,  chosen  to  try  it.  The  result  has  been,  that 
there  has  been  a  verdict  of  not  guilty.  An  application 
was  then  made  to  the  Court  to  set  aside  that  verdict,  and 
they  have  refused  to  disturb  it ;  and  I  think  that  they  were 
right  in  so  doing,  as  it  was  the  decision  of  a  jury  in  the 
case.  But  if  they  had  a  difficulty  in  doing  it,  I  should 
have  a  still  greater,  and  I  cannot,  therefore,  grant  this 
application. 

Rule  refused. 


Unwin. 


Doe  dem.  Giles  v.  Roe. 

J.N    this  case,  which  occurred  in  Michaelmas  Term,  it  Jtidgment  catt. 
appeared,  from  the  affidavit,  that  previous  to  the  Term,  a  against  the 
regular  service  of  the  declaration  had  been  effected  on  the  ^^"retie'dS-^ 
tenant.     The  notice  required  the  tenant  to  appear  in  the  daration  is 

^  1,1         dated  of  a 

next  Michaelmas  Term,  but  there  was  no  date  attached  to  term  not  ar- 
it,  and  the  declaration  was   erroneously  entitled   as  of  jgQo'datetothe 
Trinity  Term,  of  the  second  year  of  the  reign  of  Victoria.  ^^*h*''«oiial 

That  term  had  not  yet  arrived.  service  has  been 

effected  on  the 


tenant. 


Archbold  now  moved  for  judgment  against  the  casual 
ejector,  and  submitted  that  the  defects  in  the  declaration 
and  notice  were  immaterial,  the  service  having  been  regular 
and  in  due  time. 

LiTTLEDALE,  J. — It  is  too  much  to  ask  the  Court  to 


fiSO 
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rectify  two  mistakes :  the  first  being,  that  the  declaration 
is  wrongly  entitled ;  the  second,  that  the  notice  has  no  date 
whatever.  How  is  it  possible  for  the  tenant  to  know  what 
he  is  to  do  when  served  with  such  a  declaration  and 
notice  ?     The  rule  must  be  refused. 


(a)  A  similar  application  on  an 
affidavit,  stating  similar  facts, 
was  afterwards  made  before  Cole- 


Rule  refused  (a). 

ridge,  J,,  and  refused  by  bim. 
Tbe  rule  was  moved  by  Addisom, 
in  tbe  case  of  Doe  d.  May  v.  Roe, 


ttisafafficient 
anestto  en- 
title a  defend- 
ant to  the  bene- 
fitof  43  Geo.  3, 
c.  46,  8. 3,  if 
the  sheriff's 
officer  meets 
him,  states  that 
he  has  a  war- 
rant, takes  him 
to  the  defend- 
ant's house,  and 
a  bail  bond  is 
czecated. 

SembU,  that 
taking  a  bail 
bond  IS  a  suf- 
ficient holding 
to  bail  within 
the  statute,  but 
query  if  it  is 
sufficient  where 
the  copy  of  the 
capias  served, 
is  afterwards 
set  aside  for 
irregularity. 


Reynolds  r.  Matthews. 

mLATT  and  Shee  shewed  cause  against  a  rule  nisi, 
obtained  by  Thesiger^  for  taxing  the  defendant's  costs 
pursuant  to  43  Geo.  3,  c.  46,  s.  3,  on  the  ground  of  his 
having  been  arrested  for  a  greater  sum  than  the  amount 
recovered  by  the  verdict,  without  reasonable  and  probable 
cause.  The  writ  was  indorsed  for  bail  to  the  amount  of 
35/.  4^.  6c/.  The  officer,  to  whom  the  warrant  was  entrusted, 
went  to  Romford,  where  the  defendant  resided.  Having 
met  him  in  the  street,  the  officer  stated  that  he  had  a 
warrant,  and  both  then  proceeded  to  the  house  of  the 
defendant.  Bail  was  procured,  and  a  bond  having  been 
executed,  the  officer  retired.  From  the  time  of  meeting 
the  defendant,  until  the  officer  withdrew,  not  more  than 
fifteen  or  twenty  minutes  elapsed.  The  copy  of  the  capias 
served  was  afterwards  set  aside  for  irregularity  in  tbe 
teste  and  indorsements.  The  bail  bond  was  delivered  up 
to  be  cancelled,  and  a  common  appearance  entered.  Bail 
above  was  never  put  in.  A  verdict  was  afterwards  found 
in  favour  of  the  plaintiff  for  16/.  Tbe  present  rule  was 
then  obtained  pursuant  to  the  statute. 

It  was  submitted,  that  according  to  the  cases  of  Amor 
V.  Blqfi€ld{a)f  Bates  v.  Pilling  {b),  Berry  v.  Adamson  (c). 


(a)  Ante,  Vol.  I,  p.  277. 
(6)  Ajite,  Vol.  2,  p.  367. 


(c)  6  B.  &  C.  528  $  9  D.  &  R. 
658. 
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Jame4  v.  Askew  (a),  shewed  that  there  was  not  sufficient        1839. 
arrest  and  holding  to  special  bail  to  entitle  the  defendant     ^^JJ^J^ 
to  the  present  rule.     It  was  also  submitted,  that  from  the    ,,     ^' 
facts  disclosed  in  the  present  case,  the  plaintiff  had  sufficient 
probable  cause  for  arresting  the  defendant  and  holding 
him  to  bail  to  the  amount  indorsed  on  the  writ 

TAesiger,  in  support  of  the  rule,  contended,  that  the 
defendant  must  be  considered  as  having  been  arrested 
from  the  time  that  the  officer  stated  he  had  a  warrant 
against  him ;  and  giving  a  bail  bond  was  a  sufficient  holding 
to  bail,  though  special  bail  had  not  been  put  in. 

Cur.  adt>.  vuU. 

LiTTLEDALE,  J.-^This  was  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  be  allowed 
his  costs,  under  the  stat.  AS  Geo.  3,  c.  46.  The  plaintiff 
sued  out  a  writ  of  capias  for  35/.  4«.  6(/.,  and,  at  the  trial, 
recovered  a  verdict  for  16/.  only.  The  first  question  was, 
whether  there  had  been  an  arrest  ?  and  the  second,  whether 
there  had  been  a  holding  to  special  bail  ?  If  either  of 
these  was  wanting,  the  application  under  the  statute  must 
fail,  for  it  has  been  held  that  there  must  be  an  arrest,  and 
also  a  holding  to  special  bail,  to  entitle  a  defendant  to  this 
rule*  The  third  question  was,  whether  it  appeared,  on  the 
affidavit,  that  there  was  want  of  reasonable  and  probable 
cause  for  the  arrest  ?  First,  as  to  whether  there  has  been 
an  arrest ;  it  appears,  that  in  March  last  the  sheriff's  officer 
had  a  warrant  to  arrest  the  defendant ;  that  he  met  him  in 
the  street,  and  told  him  he  had  a  warrant  against  him,  that 
they  then  both  went  to  the  defendant's  house,  and  that  the 
defendant  sent  for  two  persons  who  came  and  executed  the 
bail  bond;  and  that  the  whole  time  occupied  in  that 
proceeding  did    not  exceed  fifteen  or  twenty  minutes. 

[fl)  3  N.  &  P.  495. 
VOL.    VI  r.  Q   Q  D.  P.  C. 
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SeTera)  cases  were  cited  as  to  what  constituted  an  arrest^ 
and  there  are  some  nice  distinctions  between  them ;  but 
without  considering  them  particularly^  neither  of  them  is 
exactly  like  the  present,  and,  on  the  whole,  I  think  there 
was  an  arrest  in  this  case.  On  the  second  question,  there 
is  no  case  deciding  that  the  mere  taking  of  a  bail  bond  is 
a  holding  to  special  bail  within  the  act,  though,  from  the 
intimation  in  some  of  the  cases  it  would  rather  appear  that 
it  was.  But  then  the  question  is,  whether,  as  the  defend- 
ant himself  has  had  the  bail  bond  cancelled  on  the 
summons,  he  has  not  waived  taking  the  benefit  of  the 
statute  by  proceeding  on  that  summons  ?  However,  it  is 
not  necessary  to  decide  that  point,  as  on  the  third  question 
I  think  that  the  want  of  reasonable  and  probable  cause  for 
the  arrest  is  not  shewn,  and,  therefore,  the  rule  must  be 
discharged. 


Rule  discharged. 


Where  a  party 
has  given  a 
promissory 
note  for  money 
due  by  him, 
and  which  is 
deposited  with 
a  third  person 
for  the  benefit 
of  the  creditor, 
and  an  action  is 
brought  upon  it 
by  the  trustee, 
it  is  no  ^und 
for  obtaining 
relief  under  the 
first  section  of 
the  Interplead- 
er  Act,  that  an 
action  is  antici> 
pated  at  the 
mstance  of  the 
creditor. 


Newton  v.  Moody.  - 

TOMLINSON  applied  for  a  rule  under  the  1  &  2  Wm.  4, 
c.  68,  s.  1,  (the  Interpleader  Act).  The  application  was 
made  on  behalf  of  the  defendant.  The  affidavit,  on 
which  the  motion  was  founded,  stated  that  the  plaintiff^ 
and  his  sister,  who  was  married,  but  living  apart  from  her 
husband,  became  the  vendors  of  certain  property,  in  which 
they  were  interested,  to  the  defendant.  As  part  of  the 
security  for  the  purchase  money  due  to  the  sister,  a  pro- 
missory note  was  given  by  the  defendant  to  the  plaintiflT, 
in  order  that  he  might  hold  it  as  a  trustee  for  her  separate 
use,  independently  of  her  husband.  Certain  sums  were 
paid  on  the  note  to  the  plaintiff,  and  then  notice  was 
served  by  the  sister  on  the  defendant,  requiring  him  to 
make  no  further  payments  to  her  brother.  The  present 
action  was  then  brought  by  the  plaintifi^  on  the  note,  in 
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order  to  recover  the  balance  due  upon  it.     Under  these        1839. 
circumstances,  the  defendant  anticipated  that  the  sister       newton 
and  her  husband  would  take  legal  proceedings  against  «• 

him,  to  recover  the  purchase  money  still  owing  in 
respect  of  the  before-mentioned  sale.  The  question  was, 
whether  the  present  was  a  case  within  the  meaning  of  the 
act  of  parliament  t    It  was  submitted  that  it  was* 

Coleridge,  J. — I  think  that  this  is  not  a  case  within 
the  statute.  It  cannot  be  said  that  the  defendant  ^^  does 
not  claim  any  interest  in  the  subject  matter  of  the  suit.'* 
It  is  a  matter  of  interest  to  him  to  know  to  whom  he  is  to 
pay  over  the  money* 

Rule  discharged. 


0   Q  2 
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QUEEN'S  BENCH  PRACTICE  COURT, 

IN  THE  SECOND  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1839,  Doe  dem.  Taylor  v.  Crisp. 

Where  a  ver-  ^«  ^^  YLE  Y  shewed  cause  against  a  rule  nisi^  obtained 
sibjrJTto  a""^'  by  Thesiger,  for  entering  the  judgment  obtained  by  the 
•pecial  case,  to  lessor  of  the  plaintiff,  and  signed  in  last  Michaelmas  Term, 

be  agreed  oD  i  '  e> 

between  the  nunc  pro  tunc^  as  of  Hilary  Term,  1836.    It  was  an  action 

was  not  set  of  ejectment,  and  was  tried  at  the  Summer  Assizes  18S5. 

down^for  ^  verdict  was  then  taken  by  consent,  subject  to  a  special 

after  the  death  case,  to  be  agreed  on  between  the  parties.     The  case  was 

of  one  of  them  ,  ^    i        t  t  n  .       t 

against  whom  not,  however,  settled  and  set  down  for  argument  in  the  spe- 
uluSy'^    cial  paper  until  Michaelmas  Term,  1836.     The  defendant 

SJIurtrefused  ^^^^  ^"  *^®  ^'^  February,  1836.  The  Court  could  not, 
to  allow  iudg-  therefore,  be  considered  as  having  possession  of  the  case 
entered  nunc  until  Michaelmas  Term,  1836.  It  was  only  in  cases  where 
n^^nce  ofth^*  *^®  delay  in  dbposing  of  the  cause,  until  after  the  death  of 
successful  the  unsuccessful  party,  could  be  considered  as  the  delay 

party,  as  the 

delay  in  setting  of  the  Court,  that  such  applications  as  the  present  were 
spedalcMe  granted.  Here,  however,  the  delay  could  not  be  con- 
could  not  be      sidered  as  that  of  the  Court,  but  that  of  the  parties.     The 

considered  as  ^     ^  ^ 

that  of  the         lessor  of  the  plaintiff  could  not  now  be  allowed  to  take 

advantage  of  his  own  laches,  by  requiring  the  Court  to 
enter  judgment  nunc  pro  tunc.  He  cited  2  Tidd^M  Prae. 
932,  9th  edit.     Vaughan  v.  WiUon  (a),  and  Key  v.  Good- 

win  (6)« 

Thesiger  appeared  in  support  of  the  rule,  and  produced 
(o)  Ante,  Vol.  6,  p.  210.  (b)  I  M.  &  Scott,  960. 


Court 
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an  affidavit^  in  which  it  was  sworn,  that  all  due  expedition        1839. 
had  been  used  by  the  lessor  of  the  plaintiff  in  order  to 
get  the  special  case  settled. 

Cur.  adv.  vuU. 

Williams,  J. — ^This  was  a  rule  calling  on  the  personal 
representatives  of  the  defendant  to  shew  cause  why  a 
judgment,  which  had  been  entered  for  the  lessors  of  the 
plaintiff,  should  not  be  set  aside,  and  why  it  should  not  be 
entered  as  of  Hilary  Term,  1836 ;  and  the  application  was 
made  under  the  idea  that  the  rule  of  practice  by  which  the 
Courts  will  allow  a  judgment  to  be  entered  nunc  pro  tune 
applied  to  this  case.  The  facts  were  these:  the  cause 
was  tried  at  the  Summer  Assizes,  1835,  when  a  special 
case  was  reserved,  which  was  to  be  stated,  but  which  was 
not  at  the  time  agreed  on  between  the  parties.  The  de- 
fendant died  on  the  9th  February,  1836,  and  this  appli- 
cation is  to  enter  the  judgment  as  of  the  term  preceding 
his  death.  The  special  case  was  not  agreed  on  between  the 
parties,  and  set  down  for  argument  in  the  special  paper, 
until  Michaelmas  Term,  1836,  which  was  more  than  six 
months  after  the  death  of  the  defendant.  It  appears  that 
the  lessors  of  the  plaintiff  were  ignorant  of  his  death,  and 
that  it  had  been  ^kept  from  their  knowledge  by  the 
defendant's  attorney,  from  a  motive  which  cannot  be 
misunderstood.  Mr.  Thesiger^  in  support  of  the  appli- 
cation, argued,  that  bringing  another  action  of  ejectment 
could  be  of  no  use,  as  the  special  case  had  finally  settled 
every  question  that  could  arise ;  and  there  is  no  doubt,  that 
bringing  a  fresh  ejectment  would  be  of  no  benefit  whatever. 
I  had,  therefore,  both  at  the  time  the  case  was  argued,  and 
since,  every  disposition  to  lean  towards  granting  the  appli- 
cation ;  but  the  question  is,  whether  I  can  consistently  do 
so  without  infringing  the  rule  of  practice,  which  has 
always  obtained  up  to  this  time?  for  nothing  is  more 
dangerous  than  to  strain  the  practice  of  the  Court  to  pro- 
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1839.  vide  for  the  facts  of  a  particular  case.  Now,  I  think 
that  the  statement  on  the  part  of  the  application  falls 
wholly  short  in  shewing  that  there  has  been  a  wilful  delay 
on  the  part  of  the  defendant  in  preparing  the  special  case. 
In  such  cases,  each  party  is  of  course  desirous  to  have 
the  best  statement  of  his  own  case  that  will  create  delay, 
and  I  am  not  satisfied  here,  that  there  has  been  any  wilful 
delay  on  the  part  of  the  defendant,  supposing  that  that 
would  have  made  any  alteration  in  my  decision  on  this 
application.  The  question  then,  on  these  facts  and  dates, 
is,  whether,  from  the  time  that  was  lost  by  attempting  to 
settle  the  special  case  this  application  is  within  the  rule 
of  practice  by  which  the  Courts  will  allow  judgment  to  be 
entered  nunc  pro  tunc  ?  and  I  think  that  it  is  not.  Mr. 
Tidd  lays  down  the  rule  as  applicable  to  cases  where 
the  delay  arises  after  the  case  has  been  brought  before 
the  Court.  He  says,  **  If  either  party  died  after  a  spe- 
cial verdict,  or  special  case,  and  pending  the  time  taken 
for  argument  or  advising  thereon,  or  on  a  motion  in  arrest 
of  judgment,  or  for  a  new  trial,  judgment  may  be  entered 
at  common  law  after  his  death,  as  of  the  term  in  which  the 
postea  was  returnable ;  the  delay  arising  from  the  act  of 
the  Court  may  not  turn  to  the  prejudice  of  the  party."  (a) 
That  is  the  language  of  the  Court  of  Exchequer  in  the 
case  of  Lawrence  v.  Hodgson  (b).  There  the  application 
was  in  substance  the  same,  and  the  Court  decided  against 
it ;  and  Garrow,  B.,  says,  "  Where  a  case  stands  over 
from  term  to  term,  on  account  of  the  multiplicity  of  busi- 
ness in  the  Court,  or  for  judgment,  from  the  intricacy  of 
the  question,  the  party  ought  not  to  be  prejudiced  by  that 
delay,  but  should  be  allowed  to  enter  up  his  judgment 
retrospectively,  to  meet  the  justice  of  the  case.*'  Another 
of  the  judges  also  says,  that  it  is  to  depend  on  the  delay 
of  the  Court.  The  question  was  under  the  consideration 
of  the  Court  of  Common  Pleas,  in  the  case  of  Vaughan  v. 

(a)  Tidd's  Prac.  p.  932,  9th  edit.  (Jb)  1  Y.  &  Jer.  368. 
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Wilson  (a),  on  a  Bimilsir  application  since  the  late  rule  of  1839. 
H.  T.y  4  Wm.  4y  and  the  Court  then  proceeded  to  consider 
the  grounds  on  which  such  application  might  be  granted. 
TinckU,  C.  J.,  says,  **  As  a  general  rule,  judgment  could 
not  be  entered  up  after  the  death  of  the  party ;  but  if  he 
died  after  verdict,  and  preceding  the  time  for  argument 
on  a  special  case,  or  a  motion  in  arrest  of  judgment,  it 
might  be  entered  after  his  death  as  of  the  term  in  which 
the  postea  was  returnable,  in  cases  where  the  delay  arose 
from  the  act  of  the  Court  ;*'  and  Vaughan^  J.,  with  the 
same  inclination  to  assist  the  plaintiff  that  I  have,  says, 
*^  I  have  been  much  disposed  to  listen  to  this  application, 
but  the  practice  has  been  to  allow  this  to  be  done  only 
where  the  delay  has  been  occasioned  by  tht3  act  of  the 
Court."  Such  then,  is  the  ground  on  which  this  indul- 
gence can  be  granted ;  and  that  being  so,  it  is  impossible 
for  me  to  say,  that  the  Court  had  possession  of  this  case 
at  the  time  that  the  delay  occurred.  I  have  endeavoured 
to  consider  whether  the  circumstances  of  the  trial,  and  of 
a  special  case  having  been  reserved,  would  not  bring  the 
case  within  the  rule  of  practice ;  but  I  think  that  that 
would  be  too  strained  a  view  of  the  case.  I  cannot  say 
that  the  case  was  fairly  before  the  Court  until  it  was  set 
down  for  argument  in  the  special  paper.  That,  as  I  have 
observed,  was  more  than  half-a-year  after  the  death  of  the 
defendant ;  it  is  true,  that  it  was  under  circumstances  of 
concealment ;  but,  according  to  my  view  of  the  practice  of 
the  Court,  I  must  reftise  this  application,  and  must  reluct- 
antly discharge  this  rule. 

Rule  discharged. 

(a)  Ante,  Vol.  6,  p.  210,  and  4      which  latter  his  lordship  cited  the 
Bing.  N.  C.  5   Scott,  408,  from      language  of  the  Court. 


588  CASES  ON  POINTS  OF  KKACTICE,  Q.  B. 

1839. 

Bradley  v.  Webb. 
mere  a  plain-  JHt EATON  moved  for  the  discharge  of  the  plaintiff  in 

tiff  in  execution        .  o  & 

forthecoftuof  this  case,  under  48  Geo.    3,  c.  123,  on  the  ground  of 

ap^^forhk  ^^^  being  twelve  successive  calendar  months  in  execu- 

^***4^G  ^^^^  ^^^  *  ^^^^  "^*  exceeding  20/.    The  party  was   in 

3,  c.  123,  the  custody  for  the  costs  of  a  nonsuit ;  the  action  had  been 

▼ice  on  the  Commenced  at  the  instance  of  the  plaintiff's  wife,  from 

a«S^^8uf-  whom  he  was  living  separate,  and  without  his  authority, 

fident,  it  being  The  plaintiff  swore  that  he  did  not  know  who  the  de- 

•worn,  that  the  '^ 

action  had  been  fendant  was,  nor  where  he  was  :  that  he  had  applied  to 

the  instance  of  the  attorney  for  the  defendant,  and  could  not  learn  any 

wife%out*  *^"g  ^^*^  respect  to  him.     He  had  also  written  to  his 

his  authority;  wife,  and  could  obtain  no  answer  from  her.    The  question 

and  that  the  ^ 

reudenceofthe  then  was,  whether  the  applicant  was  entitled  to  his  dis- 
not  be  dis-  charge,  the  service  of  the  notice  having  been  effected 
covered.  ^j,   ^jj^  attorney  of  the  defendant?     It  was  submitted, 

that  sufficient  was  shewn  to  satisfy  the  Court  that  the 
applicant  had  done  all  in  his  power  to  give  notice  to  his 
detaining  creditor.  The  words  of  the  act  were  "  to  the 
satisfaction  of  such  Court."  No  precise  mode  of  giving 
notice  was  consequently  directed  by  the  act  of  Parliament. 

Williams,  J, — I  think,  under  the  circumstances,  the 
defendant  may  be  discharged. 

Rule  granted  (a). 

(a)  See  Kelfy  v.  Dickimon,  ante.  Vol.  1,  p.  546 ;  and  Gordon  v. 
TSome,  ante.  Vol.  4,  p.  660. 
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Baser  v.  Harris. 


JiAGLEY  shewed  cause  against  a  rule  obtained  by  Where ptrtici 

Stammers,  callmg  on  Spurr,  the  plaintiir  s  attorney  in  the  without  the  in- 

cause,  to  deliver  up  the  record  to  the  defendant.    It  was  th7attornej, 

an  action  of  assumpsit,  and  a  verdict  was  found  for  the  thatsettlemeot 

^     ^  18  no  answer  to 

plaintiff  to  the  amount  of  27/.  10#.     A  rule  nisi  was  then  an  appUcation 
obtained  by  the  defendant  to   enter  a  nonsuit,  on  the  attorney  to 
ground  that  a  wrong  form  of  action  had  been  adopted,  ^l^^^ 
The  rule  was  made  absolute,  and  the  plaintiff's  attorney  oppoute  party, 

...     when  sacceM" 
having  possession  of  the  record,  and  refusing  to  deliver  it  fnl. 

to  the  defendant's  attorney,  after  the  rule  for  a  nonsuit 
was  disposed  of,  the  present  application  was  made  against 
the  plaintiff's  attorney  to  compel  the  delivery  of  the 
record  to  the  defendant.  In  answer,  it  was  sworn,  that 
pending  the  rule  nisi  for  a  nonsuit,  and  before  that  rule 
had  been  argued,  the  parties  in  the  cause  had  met, 
with  the  knowledge,  but  without  the  consent,  of  the  de- 
fendant's attorney,  and  entered  into  a  written  agreement 
to  the  effect,  that  the  plaintiff  should  forego  his  claim  to 
the  original  debt,  and  the  defendant  relinquish  any  con- 
tingent claim  he  might  have  for  costs,  in  the  event  of  the 
rule  then  pending  being  made  absolute.  It  was  now  con- 
tended, that  under  those  circumstances,  the  defendant 
had  no  right  to  the  record ;  and  at  all  events,  that  the  rule 
to  deliver  up  the  record  should  have  been  directed  to  the 
plaintiff  himself,  and  not  to  the  plaintiff 's  attorney ;  and 
in  support  of  this  argument,  Engler,  administrator  of 
Stuh  V.  Twisden,  Bart,  (a)  was  cited,  in  which  the  Court 
of  Common  Pleas  determined  that  a  rule,  calling  upon  the 
plaintiff's  attorney  to  enter  and  docquet  a  judgment,  which 
had  been  given  for  the  defendant,  should  have  been 
addressed  to  the  plaintiff  himself,  and  not  to  his  attorney. 

Stammers,  in  support  of  the  rule,  contended,  that  as  it 

(a)  4  Bing.  N.  C.  714. 
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Babea 

V. 

Haeeib. 


was  shewn  on  the  afBdavits,  that  the  record  was  in  the 
possession  of  the  plaintiff's  attorney »  it  was  a  matter  of 
course  that  he  should  deliver  it  up. 

Williams,  J. — Mr.  Spurr  having  the  record  in  his  pos- 
session, he  is  the  proper  person  against  whom  the  appli- 
cation should  be  made.  It  seems  to  me,  that  the  party 
entitled  to  the  record  must  have  it,  and  pretty  much  as 
a  matter  of  course. 

Rule  absolute. 


In  an  applica- 
tion to  examine 


abroad,  by  a 
commiflrion, 
under  1  Wm.  4, 
c  22, 8.  4,  the 

Court  will 
allow  the  com- 
miBeion  to  go 
for  the  exami- 
nation of 
witnesses  not 
named  in  the 
rule,  if  the 
names  of  cer- 
tain witnesses 
are  given. 


DiMOND  V.  VaLLANCE. 

JffONTAGUE  SMITH  shewed  cause  against  a  rule 
nisi  obtained  by  Cowlings  for  issuing  a  commission  to  ex- 
amine witnesses  in  New  Brunswick,  pursuant  to  the  I  Wm. 
4,  c.  22,  s.  4  (a).  In  the  rule,  six  witnesses  were  named, 
whom  it  was  proposed  by  the  other  side  to  examine.  It 
was  also  required  by  the  rule  to  examine  all  other  wit- 
nesses who  might  be  found  knowing  any  thing  of  the 
subject  matter.  Smith  cited  Gunier  v.  M^Kear  and 
others  (6),  where  it  was  held,  that  upon  the  application  for 
the  issuing  a  commission  to  examine  witnesses  abroad,  the 
names  of  the  witnesses  ought  to  be  given  in  the  aflSdavits, 
or  at  least  some  certain  description  of  them.  Here  no 
description  or  name  was  given  of  the  other  witnesses, 
whom  it  was  sought  to  examine  in  addition  to  the  six 
which  were  named.  With  respect  to  those  who  were 
neither  named  nor  described,  the  commission  ought  not  to 
go.  With  respect  to  the  six  who  were  named,  it  was  pro- 
posed to  exhibit  cross  interrogatories  to  them. 


Covjling,  in  support  of  the  rule,  contended  that  it  was 


(a)  See  2  Dowl.  Statutes,  43 


{h)  Ante,  Vol.  4,  p   722. 
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only  necessary  to  show  that  there  were  witnesses  to  be  ex-  1839. 
amined  who  were  acquainted  with  the  matter  in  question.  dimomd 
It  was  not  necessary  to  name  any  of  the  witnesses  in  the  ,,  ^* 
commission.  That  was  the  constant  practice  in  the  Court 
of  Chancery,  by  analogy  to  which  the  practice  of  the 
Common  Law  Courts  was  framed.  He  cited  Rougemoni 
T.  The  Royal  Exchange  Assurance  Company  (a).  The 
case  cited  on  the  other  side  was  different  from  the  present, 
as  there  no  witnesses  were  heard  at  all,  and,  therefore,  it 
might  have  been  a  mere  speculative  motion.  Here,  how- 
ever, six  witnesses  were  named,  and,  therefore,  it  could 
not  thus  be  considered  as  a  speculative  application.  No 
objection  could  exist  to  the  plaintiff's  examining  any  wit- 
nesses, who  might  be  found  at  New  Brunswick,  cognizant 
of  the  facts  existing  in  the  transaction  out  of  which  this 
suit  had  arisen. 

Williams,  J. — In  this  case,  six  witnesses  are  named, 
to  whom  the  opposite  party  is  desirous  of  exhibiting  cross 
interrogatories.  As  to  them,  the  commission  will  go  of 
course.  As  it  appears  that  the  party  is  disposed  to  cross- 
examine  those  witnesses,  who  are  named,  supposing  it 
should  transpire  at  the  time  of  the  examination  that  there 
are  other  witnesses  who  can  depose  to  facts  connected 
with  the  transaction,  the  same  person  who  administers  the 
cross  interrogatories  to  the  former,  will  be  able  to  ad- 
minister cross  interrogatories  to  others  also.  Therefore, 
whatever  may  have  been  the  case  in  the  Court  of  Ex- 
chequer, as  here  there  is  no  doubt  it  is  a  case  for  cross  in- 
terrogatories being  exhibited,  and,  therefore,  it  is  admitted 
to  be  not  merely  a  speculative  application,  I  see  no  harm 
in  allowing  the  defendant  a  chance  of  other  witnesses  being 
found  who  can  depose  to  the  transaction.  In  arriving  at 
this  opinion,  I  am  influenced  by  the  general  form  of  the 
commission  in   Tidd's  Appendix,  in  which  no  mention  is 

(a)  7  Ves.  304. 
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made  of  the  names  of  the  witnesses  at  all.     The  present 
rule  must,  therefore,  be  made  absolute  generally. 

Rule  absolute* 


Where,  on 
moYing  for  an 
attachment, 
abaolnte  in  the 
fiiat  instance, 
for  non-pay- 
ment of  costs, 
pufinanttoa 
rule  of  Court, 
if  it  appears, 
that  accidental- 
ly, it  has  not 
beenstated^ 
that  the 
original  rule 
was  shewn  at 
the  time  of 
senrice,  the 
Court  will 
allow  ihe 
attachment  to 
lie  in  the 
office  until  the 
Jefect  is 
supplied. 


Davies  0.  Skerlock. 

t/ .  W.  SMITH  moved,  on  the  last  day  but  one  of  Term, 
for  an  attachment  against  the  defendant,  for  non-payment 
of  costs  pursuant  to  a  rule  of  Court.  The  affidavit  on 
which  the  application  was  founded,  contained  no  statement 
that  when  a  copy  of  the  rule  was  left  with  the  defendantf 
the  original  was  shewn  to  him.  It  was,  therefore,  pro- 
posed that  the  attachment  should  be  allowed  to  lie  in  the 
office,  and  not  to  issue  until  an  affidavit  to  that  effect  was 
produced.  There  was  no  doubt  that  the  original  had 
been  shewn  at  the  time  of  the  service,  but  by  some 
accident,  the  deponent  had  omitted  to  state  the  fact  in 
his  affidavit.  Smith  cited  The  King  v.  Smithies  (a),  where 
a  similar  application  was  granted.  There,  it  was  stated, 
that  the  original  rule  had  not  been  shewn  at  the  time  of 
the  service,  and  the  Court  gave  the  prosecutor  an  op- 
portunity of  making  an  affidavit  stating  that  fact.  That 
was  a  particularly  strong  case,  because  the  objection  was 
taken  to  the  affidavit  on  shewing  cause  against  a  rule  for 
an  attachment. 


Williams,  J. — (After  consulting  Mr.  Hill)  I  think  there 
is  no  objection  to  the  course  proposed  to  be  adopted  in 
the  present  case. 

Rule  granted. 


(a)  3T.  R.  351. 
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Reoina  r.  Inhabitants  of  Preston. 

WW  IG  HTM  AN  shewed  cause  against  a  rule  nisi,  ob-  Where  an  in. 
tained  by  Hildyard,  requiring   the  defendant   to   shew  been  preferred 
cause,  why  he  should  not  pay  the  prosecutor  his  costs,  in  J^g^na^MJT 

pursuance  of  the  5  &  6  Wm.  4,  c,  50,  s.  98.    It  was  an  moved  by  cer- 
tiorari into  the 
indictment  against  the  parish,  for  not  repairing  a  turnpike  Queen'sBench, 

road  between  Hull  and  Hedon,  and  was  preferred  at  the  ^wwl^nndeT 
sessions  for  the  East  Ridini?  of  Yorkshire.     It  was  after-  ^  ^J^  Wm.  4, 

®  c.  60, 8.  98,  to 

wards  removed,  at  the  instance  of  the  defendants,  by  cer-  award  to  the 

tiorari,  into  this  Court.     Subsequently  it  was  tried  before  coats  incurred 
Mr.  Baron  Alderson,  at  the  York  assizes,  and  the  de-  Jemov^^Se 
fendants  were  convicted.     It  then  appeared,  that  the  act  indictment,  if 

the  defeQce  has 

of  Parliament,  under  the  authority  of  which  the  road  had  been  frivolous 

been  made,  declared  it  to  be  a  public  highway.      The  Jhe^opSon*of^ 

learned  judge  said,  that  he  was  of  opinion  the  defence  !^^"fP 

was  frivolous  and  vexatious.     An  application  was  then  cause. 

made  to  him  to  award  costs  to  the  prosecutor,  to  be  paid 

by  the  defendant,  pursuant  to  the  above  section  (98)  of 

the  5  &  6  Wm.  4,  c.  50,  (the  new  Highway  Act.)    The 

words  of  that  section  were,  **  that  it  shall  and  may  be 

lawful  for  the  Court,  before  whom  any  indictment  shall 

be  preferred  for  not  repairing  highways,  to  award  costs 

.to  the  prosecutor,  to  be  paid  by  the  person  so  indicted,  if 

it  shall  appear  to  the  said  Court,  that  the  defence  made  to 

such  an  indictment  was  frivolous  or  vexatious."  The  learned 

judge  was  of  opinion  that  he  had  not  power,  under  the 

section,  to  grant  the  costs  at  the  sessions ;  as  it  appeared 

to  him,  either  that  the  application  should  be  made  to  the 

Court  of  Quarter  Sessions,  or  to  this  Court,  and  that  he 

should  be  ready  to  state  his  opinion  to  this  Court,  in  case 

of  an  application  being  made  to  him  for  that  purpose. 

The  question  in  the  case  was,  whether  the  prosecutor  was 

entitled  to  the  costs  incurred  previous  to  the  removal  of 

the  indictment  from  the  Court  of  Quarter  Sessions  ? 
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Wightman  submitted  that  this  Court  could  not  award 
costs,  unless  there  was  some  certificate  granted,  or  other 
evidence  given  by  the  learned  judge,  that  the  indictment 
was,  in  his  opinion,  vexatious.  The  affidavit  of  the  party 
making  the  application  was  not  enough.  Under,  13  Geo.  3, 
c.  78,  in  similar  cases,  the  practice  was  for  the  judge  to 
grant  a  certificate.  But  this  Court  had  no  power  to 
award  costs.  The  Court  empowered  by  the  act  of  Par- 
liament to  award  costs,  was  the  Court  before  whom  the 
indictment  was  preferred.  The  indictment  was  pre- 
ferred before  the  Court  of  Quarter  Sessions.  It  was, 
however,  removed  from  that  Court,  and,  therefore,  it  had 
no  power  to  award  costs.  The  indictment  was  not  pre- 
ferred  before  this  Court,  consequently,  it  was  equally 
impossible  for  this  Court  to  award  costs. 


Coleridge,  J.— -The  defendant  is  not  mentioned  in  the 
act  at  all,  and,  therefore,  he  has  no  remedy  in  case  of  a 
frivolous  or  vexatious  prosecution. 

HiUyard,  in  support  of  the  rule,  cited  The  King  v. 
The  Inhabitants  of  Upper  Papworth  (a),  the  marginal 
note  of  which  was,  ''under  the  statute  13  Geo.  3,  c.  S4, 
8.  S3,  this  Court  may  apportion  the  fine  for  non-repair 
of  a  road  between  the  parish  and  the  trustees  of  a  turn- 
pike, though  the  indictment  was  originally  preferred  at 
the  assizes,  and  afterwards  removed  hither  by  certiorari.** 
The  words  of  the  section  empowered  the  Court,  before 
whom  such  indictment  or  presentment  shall  be  preferred, 
to  impose  a  fine.  The  words  were  the  same  as  in  the 
present  statute,  and  yet  the  Court  apportioned  the  fine, 
although  the  indictment  had  been  preferred  at  the  assizes 
originally,  and  removed  into  this  Court.  On  the  authority 
of  that  case,  the  present  Court  must  be  considered  as  the 
one  in  which  the  indictment  was  preferred.  At  every 
step  from  the  first  presentment  of  the  bill   before  the 


(a)  2  East,  413. 
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grand  jury 5  the  prosecutor  must  be  considered  as  pre-        18S9. 
ferring  his  indictment,  until  it  was  ultimately  disposed  of.     '^RSnir^ 

Consequently,  the  Court,  into  which  the  indictment  was  «• 

Inhabit amts 
removed,  must  be  considered  as  much  the  Court  in  which    of  Pbeston. 

the  indictment  was  preferred,  as  that  into  which  it  was 

originally  introduced.  When  the  indictment  was  removed, 

there  must  be  a  new  appearance,  and  if  the  defendant 

had  pleaded  below,  he  must  plead  de  novo.   Consequently 

the  whole  proceeding  must  be  considered  as  new.     The 

Queen's  Bench,  therefore,  was  the  Court  before  whom  the 

indictment  was  preferred,  and,  therefore,  the  Court  to 

whom  application  for  an  award  of  costs  should  be  made. 

Wighiman  referred  to  the  cases  of  Rex  v.  Richards  (a), 
and  Rex  v.  Kelsey  (6),  where  it  was  held,  that  the  statute 
7  Geo.  4,  c.  64,  s.  S3,  which  provides  for  the  allowance 
of  costs  to  prosecutors  and  witnesses  in  certain  cases  of 
misdemeanor,  does  not  apply  where  the  indictment  has 
been  removed  into  the  King's  Bench  by  certiorari.  The 
words  of  the  section  on  which  those  decisions  proceeded 
were,  '^  that  where  any  prosecutor  or  other  person  shall 
appear  before  any  Court  on  recognizance  or  subpoena, 
to  prosecute  or  ^ve  evidence  against  any  person  indicted 
of  any  assault  with  intent  to  commit  felony,  of  any  attempt 
to  commit  felony,  or  of  any  riot,  &c.,  every  such  Court 
is  hereby  authorized  and  empowered  to  order  payment  of 
the  costs  and  expenses  of  the  prosecutor  and  witnesses 
for  the  prosecution,  together  with  compensation  for 
their  trouble  and  loss  of  time,  in  the  same  manner  as 
Courts  are  hereinbefore  authorized  and  empowered  to 
order  the  same  in  cases  of  felony.'*  In  the  opinion  of  the 
twelve  judges,  the  removal  of  the  indictment  by  certiorari 
deprived  the  prosecutor  of  his  claim  to  costs. 

WitLiAMS,  J. — I  cannot  distinguish  this  case  from  the 
(a)  8  B.  &  C.  420.  (6)  Ante>  Vol.  1,  p.  481. 
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Regina      Bench  was  there  of  opinion  that  "  the  Court  before  whom 
V-  such  indictment  or  presentment  shall  be  preferred'*  meant 

OF  Peeston.  this  Court,  when  the  indictment  was  removed  by  cer- 
tiorari, I  think  I  am  bound  to  make  this  rule  absolute  in 
its  terms. 

Rule  absolute. 


Meredith  v.  Rogers. 

Wbei«  t  -i-  HIS  was  an  interpleader  rule,  obtained  by  the  sheriff 

Sl7n  ;:^!!f^    under  1  &  2  Wm.  4,  c.  58,  s.  6.    After  the  sheriff  had 

on  an  issue  cU-  '  ' 

rected  under       seized,  under  a  writ  of  fi.  fa.,  notice  was  given,  on  the  part 

the  later*  o         *  «r 

pleader  Act,  he  of  the  assignees  of  the  defendant  Rogers,  that  the  goods 
hU  co«tf  of^  seized  were  Uable  under  the  fiat.  The  sheriff  accordingly 
uiTc^h?  %.  applied  to  the  Court  under  the  Interpleader  Act,  and  the 
ceedsofthe       parties  having  appeared,  an  issue  was  directed  to  try  the 

sale  out  of  ,   _  ,  mt        «      •  /w«      •  i    i  i     • 

Court. although  right  to  the  property.  The  sherin  paid  the  proceeds  into 
«ppli^  to\he  Court.  On  the  trial  of  the  issue,  the  assignees  succeeded. 
oppMite  side,     ^  y^jg  ^^g  ^jj^n  obtained,  calling  on  the  execution  creditor 

for  their  con-  . 

sent  to  take  the  to  shew  cause  why  the  sum  so  paid  in  by  the  sheriff  should 

not  be  paid  out  to  the  assignees,  and  why  he  should  not 
also  pay  the  costs  of  trying  the  issue,  and  of  applying  to 
the  Court. 

/{.  F.  Richards  shewed  cause  on  behalf  of  the  execution 
creditor.  He  could  not  object  to  any  portion  of  the  rule 
being  made  absolute,  except  as  to  the  costs  of  this  ap- 
plication. If  the  assignees  had  applied  to  the  execution 
creditor,  to  consent  that  the  money  should  be  obtained 
out  of  Court,  he  would  not  have  resisted  the  application ; 
as  they  had  thought  proper  not  to  make  such  an  appli- 
cation, they  could  not  be  entitled  to  the   costs  of  it. 
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He  cited  Bowen  v.  Bramidge  (a\  where  it  was  held,  that        1839. 
a  party  who  applies   to  the  Court  by  motion,  without      Meredith 
having  made  application  to  the  opposite  party  to  do  what  v* 

the  rule  requires  him  to  do,  is  not  entitled  to  the  costs  of 
the  rule,  if  the  opposite  party,  on  shewing  cause,  confines 
himself  to  the  question  of  costs. 

Wkateleyi  on  the  part  of  the  assignees,  contended,  that 
as  the  case  cited  was  in  the  Court  of  Exchequer,  this 
Court  would  not  necessarily  be  bound  by  it.  Here,  the 
course  had  always  been  to  grant  the  costs,  both  of  the 
cause  and  of  the  appUcation,  to  take  the  money  out  of 
Court.  This  was  shewn  by  the  cases  of  Parker  v.  Zriit- 
neU{b\  Duear  V.  Mackintosh  (c)i  Cotter  y.  The  Bank  qf 
England  (d),  and  Barnes  v.  The  Bank  of  England  (e). 
The  last  case  was  a  decision  of  Mr.  Justice  Coleridge, 
and  his  lordship  expressly  founded  his  decision  on  the 
fact,  that  the  successful  party  was  obliged  to  come  to  the 
Court  in  order  to  obtain  the  property  out  of  it.  In  the 
present  case,  as  the  money  was  in  Court,  the  assignees 
were  compelled  to  apply  to  take  it  out.  They  were,  there- 
fore, clearly  within  the  principle  of  Barnes  v.  The  Bank 
of  England^  and  were,  consequently,  entitled  to  the  costs 
of  this  appUcation. 

Williams,  J. — The  assignees  were  compelled  to  make 
this  application,  and,  therefore,  on  the  authority  of  Barnes 
V.  The  Bank  of  England^  and  still  more  on  the  principle 
that  the  assignees  could  not  get  the  money  out  of  Court 
without  making  this  application,  the  present  rule  ought, 
in  my  opinion,  to  be  made  absolute  in  its  full  extent. 

Rule  absolute  accordingly. 

(a)  Ante,  Vol.  2,  p.  213.  {d)  Ante,  VoL  2,  p.  72S. 

(6)  Id.  662.  (e)  Ante,  p.  319. 

(c)  Id.  730. 

VOL.  VII.  R  R  D.  C.  P. 
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Ellis  and  Wife  v.  Mason. 
^li^?°"^^*     Jl  his  was  a  rule  for  setting  aside  a  nonsuit  and   en- 

m  this  form,  ° 

"  John  Mason,  tering  a  verdict  for  the  plaintiff)  on  the  ground  of  the 

14th  Feb.  1836.   .         °  •      .•  r       -j  rj^t  ^  j 

Borrowed  of  improper  rejection  of  evidence.  Ihe  cause  was  tned 
Mason^hb  before  the  sheriff*,  and  at  the  trial  a  document  was  pro- 
rister,  the  sum    duced  in  evidence  as  a  promissory  note.     It  was  in  the 

of  14/.  in  cash,       ^i,  .  ^  xi»«-  i^i-ni  -,  r^Ar% 

as  per  loan,  in  following  form: — "John  Mason,  14th  Feb.  1836,  bor- 
mentof  w^i"  rowed  of  Mary  Ann  Mason,  his  sister,  the  sum  of  14/.  in 
L*°kfai7  cash  as  per  loan,  in  promise  of  payment  of  which  I  am 
and  shall  never  truly  thankful  for,  and  shall  never  be  forgotten  by  me, 
me,  John  John  Mason,  your  affectionate  brother,  14/."    The  ques- 

a^ctb'nate^  tion  was,  whether  this  document  amounted  to  a  promissory 
brother,  14/.,"    note  or  not?     The  sheriff*  decided  that  it  was,  and  re- 

IB  a  promissory  ,  , 

note  and  re-       quired  stamping,  and  the  plaintiff^  was  accordingly  non* 

<liiireB  stamp.  .     , 

iQff,  ouiveii* 

Martin  supported  the  rule.  It  was  true,  as  decided 
in  the  case  of  Brooks  v.  Elkins  (a),  and  Wheatley  v. 
Williams  (6),  that  no  particular  form  of  words  was  ne- 
cessary to  constitute  a  promissory  note.  But  in  both 
those  cases,  as  well  as  all  others  of  the  same  class,  there 
was  an  undertaking,  either  express  or  implied,  to  pay  in 
money.  But  here,  the  undertaking,  if  any,  was  to  pay 
in  thanks.  It  could  only  be  considered  as  a  grateful  ac- 
knowledgment of  owing  money,  and,  therefore,  could  not 
require  a  stamp.  In  no  part  of  it  could  any  undertaking 
to  pay  be  found. 

Williams,  J. — The  instrument  here  is  not  in  the  or- 
dinary form  of  a  promissory  note.  The  question  is,  first, 
whether  there  is  not  an  express  statement  of  an  advance 
of  a  loan  of  money  to  the  person  who  has  given  this 
paper?    That  is  perfectly  clear.     The  question  then  is, 

(a)  2  Mee.  &  W.  74.  (6)  1  Mee.  &  W.  633. 
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whether  the  party  does  not  impliedly  undertake  to  pay        1889. 
that  money  ?     I  think  he  does  undertake  to  pay  it.     The        ^^^^ 
introduction  of  terms  of  gratitude  does  not  destroy  the      ^^  ^*^® 
promise  to  pay.     So  far  as  the  instrument  is  concerned        Mason* 
they  merely  amount   to  redundancy  of  expression^  and 
should  not  interfere  with  its  operation.  I  think,  therefore, 
that  it  ought  to  have  been  stamped  as  a  promissory  note, 
and  as  it  was  not,  the  sheriff  was  right  in  rejecting  it. 
The  present  rule  must  be  discharged. 

Rule  discharged* 


HeNDY  r.  COLLETT. 

Best  «oved  for  an  attachment  for  non-payment  of  WWj^.- 
costs,  pursuant  to  a  Judge's  order  for  changing  an  at-  changing  an 
tomey  on  payment  of  costs.     The  Judge's  order  was  in  JJ^ent  of 
these  terms,  "  On  readin^r  the  consent  of  TV.  fValleu,  I  costs  is  made, 

®  f  \      and  the  costs 

do  order  S.  Smith  to  be  appointed  attorney  for  the  plaintiff  are  not  paid, 
instead  of  W.  Walley,  on  payment  of  costs."    As  soon  as  not  grant  an 
this  order  was  drawn  up,  the  attorney  was  changed,  and  fu^    ^^^^  ^^ 
Mr*  WaUey  delivered  up  all  the  papers  of  the  plaintiff  to  payment 
the  new  attorney.     The  present  application  was  for  an 
attachment  for  non-payment  of  the  costs,  which  the  plain- 
tiff must  be  considered  as  having  undertaken  to  pay  when 
he  obtained  the  order  for  changing  the  attorney. 

Williams,  J. — Mr.  WaUey  had  the  remedy  in  his  own 
hands,  by  not  delivering  up  the  papers  until  the  costs  were 
paid.  If  he  chose  to  part  with  them  without  the  payment 
of  the  costs  it  was  his  own  fault.  I  cannot  grant  an 
attachment  for  non-payment  of  them. 

Rule  refused* 


R   R  ^ 
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Regina  v.  The  late  Sheriff  of  Cornwall  in  Hemming 

In  order  to  ^'  TreMERA. 

tachment  JLRCHBOLD  shewed  cause  against  a  rule  nisi  for 

'Mate*' sheriff  °^^^uig  aside  an  attachment^  obtained  by  Buttt  against  the 
for  not  return-  late  Sheriff  of  Cornwall  for  irregularity.  It  appeared,  that 
not  sufficient  a  writ  had  issued  at  the  latter  end  of  the  late  sheriff's 
was  directed  to  shrievalty^  and  an  order  to  return  it  was  obtained  since  the 
althou'^h  ?lf'''  present  sheriff's  shrievalty.  The  order  was  served  on  the 
"  late  sheriff"  agent  of  the  late  sheriff^  who  was  also  agent  for  the  present 
the  writ,  but  sheriff.  It  was  directed  to  ''  the  sheriff."  The  late  sheriff re- 
not  indue  time,  jumed  the  writ,  but  not  in  due  time,  and  an  attachment  ac- 
cordingly issued  against  him.  The  present  rule  was  obtained 
on  the  ground  that  the  rule  should  have  been  directed  to 
the  **  late"  sheriff;  for,  that  the  words  '^  the  sheriff"  must 
mean  the  '^  present"  sheriff.  It  was  now  submitted,  that 
it  was  too  late  for  the  late  sheriff  to  take  this  objection, 
after  he  had  acted  on  the  order  by  returning  the  writ.  If 
he  had  intended  to  take  this  objection  he  ought  to  have 
applied  to  set  aside  the  Judge's  order.  Not  having  done 
so,  and  not  having  obeyed  the  order  in  due  time,  he  was 
liable  to  an  attachment. 

Butt^  in  support  of  the  rule,  contended,  that  in  order  to 
bring  the  late  sheriff  into  contempt  the  rule  ought  to  be 
directed  to  '^  the  late  sheriff,"  and  not  to  '*  the  sheriff." 
This  was  the  rule  laid  down  in  all  the  books  of  practice. 
Returning  the  writ  was  not  a  waiver  of  the  objection, 
because  he  was  bound  to  return  it. 

Cur.  adv.  vuli, 

Williams,  J. — ^The  point  in  this  case  lies  in  a  very 
narrow  compass.  If,  on  the  face  of  the  attachment  it 
appears  to  proceed  on  grounds  which  will  not  authorize  it 
to  issue,  it  cannot  be  sustained.    The  authority  for  issuing 
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this  writ  is  for  a  contempt  in  not  returning  the  writ  pur-        1899. 
suant  to  an  order  of  a  Judge  made  a  rule  of  Court.     The       r^^^JT^^ 
order  was  not  one  directed  to  the  party  acrainst  whom  the  _      »-^    .^ 
attachment  issued ;  as  it  was  to  "  the  sherin/  which  would    of  CorawaU, 
mean  the  '^  present  sheriff;"  whereas,  the  attachment  was      hemhwo 
said  to  be  obtained  against  the  **  late  sheriff.'*    The  thing, 
therefore,  speaks  for  itself,  and  this  rule  must  be  made 
absolute,  with  costs. 

Rule  absolute,  with  costs. 


Bayley  f?.  Western. 
Vf^ORDS  WORTH  moYed  for  leave  to  sign  judgment  Where  a  de- 

11  n  mi        1   n      <■  fendant  was 

on  an  old  warrant  of  attorney.     1  he  defendant  was  seen  leen  alire  in 
alive  and  in  England  on  February  the  20th.     He  was  now  2<hl^?d^iia^ 
living  in  France,  but  it  was  not  known  where.     This,  it  ^f  ^J'* 

,  allowed 

was  submitted,  entitled  the  plaintiff  to  sign  judgment,  judgment  to  be 
He  cited  Fursey  v.  Pilkingtan  (a),  where  it  was  decided,  h^  in^ster 
that  judgment  might  be  signed  on  a  warrant  of  attorney  Jj'wanantof 
against  a  defendant,  who  had  been  seen  alive  in  the  West  attorney, 

^  although  he 

Indies  four  months  before.    The  defendant  being  out  of  was  still 


the  country  was  no  objection  to  the  proceeding,  according  1^^°  in%hat    ' 
to  the  case  of  Pemberton  v.  Browning  (6).  P*^  "^ 


unknown. 


WiLUAMs,  J. — You  may  take  your  rule  absolute  in  the 
first  instance. 

Rule  absolute, 
(a)  Ante,  Vol.  2,  p.  452.  (6)  3  Bing.  204 ;  9  Moore,  389. 
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1839. 

Warren  v.  Love. 
If  the  appear-     JSaUNDERS  shewed  cause  against  a  rule  nisi,  obtained 

ftQce  entered  by  »     •  #» 

the  defeodant  by  Whitmore^  for  setting  aside  an  appearance  entered  by 
rommoM^does  *^®  plaintiff's  attorney,  on  the  ground  of  irregularity, 
not  comply        under  the  2  Wm.  4,  c.  39.     The  question  was,  whether  the 

with  either  of  ^ 

the  forms  given  defendant  had  entered  a  proper  appearance  ?  The  form 
to  3  Wm.  4,      in  which  the  defendant  had  entered  it  in  the  book,  was : — 

c,  39,  the  «  In  O    B  A 

plaintiff  may  ^"  ^'  ^-  i 

beat  it  as  a  Thos.  Warren,  Pit.    f  Attorney  for 

nullity,  and  > 

enter  an  appear-  agt.  L  appears  for 

n/^S  George  Love,  Dft.    ) 

That  entry  of  appearance  was  irregular.  The  form  in 
which  an  appearance  should  be  entered  was  given  in 
the  schedule  of  the  2  Wm.  4,  c.  39,  and  with  it,  the 
defendant  had  not  complied.  It  ought  to  appear  whe- 
ther the  appearance  was  in  person  or  by  attorney.  The 
form  here  adopted,  however,  was  imperfect,  either  as  an 
appearance  in  person  or  by  attoiiiey. 

Whitmore,  in  support  of  the  rule,  contended,  that  this 
must  be  considered  as  a  good  appearance  in  person.  It 
must  he  remembered,  that  th^  entry  in  the  book  was  the 
act  of  the  officer,  and  not  the  act  of  the  party.  It  was, 
therefore,  immaterial  what  that  entry  was*  A  certain 
memorandum  was  required  from  the  defendant  pursuant 
to  the  statute,  and  it  did  not  appear  that  the  proper 
form  of  memorandum  had  not  been  adopted  ;  and,  there- 
fore, it  must  be  presumed  that  it  was  in  the  right  form 
when  given  by  the  defendant  to  the  officer.  Under  no 
circumstances  could  the  appearance  here  entered  be  pro- 
perly treated  as  a  nullity.  If  the  plain tLS*  was  dissatisfied 
with  the  appearance  in  the  book,  he  might  have  moved 
to  set  it  aside ;  but  he  had  no  right  to  treat  it  as  a  nulUty, 
^nd  enter  an  appearance  himself. 
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Williams,  J. — Where  an  act  of  Parliament  expressly        1839. 
provides  that  a  thing  is  to  be  done  in  a  given  form,  as  is      wabrew 
the  case  here,  and  the  schedule  must  be   considered  as        ,  ^- 

Love. 

incorporated  with  the  section  which  directs  that  a  particu- 
lar form  shall  be  used,  the  statute,  I  think,  must  be  strictly 
pursued.  If  that  is  so,  let  us  look  at  the  second  schedule 
where  forms  are  given :  the  first  to  be  pursued  is  where 
a  party  appears  in  person,  and  the  second,  where  he 
appears  by  attorney.  In  the  latter  case  the  name  of  the 
attorney  is  to  be  given,  and  he  is  to  be  declared  as  the 
person  who  so  appears  for  the  defendant.  In  the  other 
case  the  party  is  stated  to  appear  in  person.  The  statute 
describes  that  to  be  the  form  of  entry.  Now,  the  officer 
would,  of  course,  make  the  entry  according  to  the  form 
given  by  the  party.  We  must  presume  that  he  would  do 
so.  I  cannot  agree  that  this  is  to  be  condsidered  as  an 
entry  by  the  defendant  in  person.  I  think  it  was  intended 
to  be  an  entry  of  an  appearance  by  attorney,  but  that  the 
name  of  the  attorney  was  omitted  through  negligence. 
I  think,  therefore,  that  it  was  altogether  an  incomplete 
entry  of  appearance  by  attorney.  It  cannot  be  considered 
as  an  entry  of  an  appearance  in  person,  because  words 
to  that  effect  are  not  introduced.  It  is,  therefore,  no 
entry  at  all.  The  appearance,  consequently,  entered  by 
the  plaintiff  was  regular.  The  present  rule  must  be  dis« 
charged. 

Rule  discharged. 


Re  Craike  and  Others. 
JlmA  YLE  Y  shewed  cause  against  a  rule  nisi,  obtained  by  Where  an 

«  .      award  directs  a 

Petersdoffy  for  an  attachment  for  non-payment  ot  a  certam  certain  sam  of 

sum  of  money,  pursuant  to  an  award.  The  affidavit  on  JJSdwi  a  cer- 
tain day,  and 
the  demand  of 

payment  is  not  made,  until  a  subsequent  period,  the  Court  will,  notwitstanding,  grant  an  attach* 

mcnt,  in  case  of  non- payment. 
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1839.  which  he  shewed  cause,  deposed,  that  the  agreement  of 
^^|"^^2][]^  reference  was  dated  the  27th  December,  1837.  The  award 
and  Others,  was  made  on  the  27th  January,  1838 ;  and  it  directed  that 
the  person  against  whom  the  attachment  was  made,  to 
pay  the  sum  of  175/.  Ss.  5d.  to  Craike,  on  the  Snd  of  July, 
1838,  at  eleven  o'clock  in  the  forenoon  of  that  day.  The 
award,  however,  was  not  served,  or  a  demand  made,  until 
the  27th  December,  1838.  It  was  impossible,  therefore, 
for  the  party  to  perform  it  according  to  the  direction  con- 
tained in  it.  This  impossibility  arose  from  the  laches  of 
Craike.  That  being  the  case,  he  was  not  in  a  situation 
to  obtain  an  attachment.  He  ought,  under  the  circum- 
stances, to  be  left  to  his  action  on  the  award.  It  was  im- 
possible that  the  party  could  be  brought  into  contempt  for 
disobedience  to  a  demand,  which  was  not  made  until  many 
months  after  obedience  ought  to  have  been  rendered. 

Peiersdorff  shewed  cause,  and  contended  that  the  award 
merely  required  the  payment  of  a  certain  sum  on  a  given 
day,  at  a  given  house.  It  was  not  necessary  that  the 
party  applying  for  an  attachment  should  shew,  not  merely 
that  the  money  was  not  paid,  but  that  a  copy  of  the  award 
had  been  served  before  the  money  was  due.  The  present 
was  the  ordinary  case  of  money  being  demanded  pursuant 
to  an  award,  and  not  being  paid  by  the  party  liable.  The 
duty  to  pay  the  money  was  continuing,  and  the  delay 
in  demanding  payment  was  for  the  benefit  of  the  party 
liable. 

Williams,  J. — I  cannot  think  that  there  is  anything 
in  this  case,  either  done  or  omitted,  which  can  be  con- 
sidered as  at  all  objectionable.  It  seems  to  me,  that  it  is 
a  continuing  duty  for  the  unsuccessful  party  to  pay  the 
sum  awarded.  If  time  is  given  to  do  so,  beyond  the  period 
mentioned  in  the  award,  it  b  an  indulgence  shewn  to  him, 
and  is  expressly  for  his  benefit.  The  continuing  duty  to 
pay,  however,  still  remains  in  force.     If  the  money  was 
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payable  only  on  one  day,  and  after  that  day,  it  was  to        1889. 
be  no  longer  payable,  the  argument  would  have  been  good ;     Re  Cbaikk 
but  the  intervening  time  between  July  and  December  was     ^^  Othwi. 
only  an  indulgence  to  the  party  who  ought  to  pay  the 
money.  The  party  not  having  paid  that  money,  as  directed 
by  the  award,  an  attachment  must  issue  against  him. 

Rule  absolute. 


Ex  parte  Dukes. 

t/ •  BA  YLE  Y  moved  for  leave  to  correct  the  christian  Where  in 
name  of  the  applicant  for  admission  as  an  attorney,  in  his  christiaii  mme 
notice  for  that  purpose.    He  proposed  to  be  admitted  in  eorrecUy  suiad 
Trinity  Term.     He  had  given  his  name  correctly  to  the  "l^  noticcfor 

,  ,  adiDisBion,  the 

person  who  delivered  the  notice,  as  Henry  Clifton  Dukes,  Court  will 

but,  by  mistake,  he  had  been  described  as  Henry  Charles  notice  to  be 

Dukes ;  it  was  submitted,  that  the  application  to  correct  *^'''**^*®^- 
the  name  was  reasonable. 

Williams,  J. — Let  the  alteration  be  made. 


Oliverson  9.  Latour. 

Wordsworth  moved  to  quash  the  plaintiff's  writ  The  rule  for 
of  sci.  fa.,  on  the  plaintiff's  own  application.     The  rule  in  fiu^attheiag- 
this  case,  it  was  submitted,  ought  to  be  absolute  in  the  ^"^Vk^L. 
first  instance;  for,  by  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s.  «elf.iBatiii«in 
78  (a),  it  was  ordered,  '^  A  plaintiff  shall  not  be  allowed  a  stance. 

rule  to  quash  his  own  writ  of  sci.  fa.  after  the  defendant  willnot^insueh 

a  cue,  nuike 
the  payment  of 


(a)  Ante,  Vol.  1,  p.  193.  f ^®'  *  . 

*^  tarbreve»in 

an  action 

brought  on  the 

judgment,  during  the  pendency  of  the  sci.  fa.  a  conditioD  precedent 
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1839.        has  appeared,  except  on  payment  of  costs."    Here  the 
^^^^^^j^     plamtiff  must  pay  the  costs  ;  and,  therefore,  the  defendant 
«•  could  not  object  to  that  course  being  pursued  by   the 

plaintiff.  Consequently  the  defendant  could  have  no 
cause  to  shew  against  a  rule  nisi,  and,  therefore,  the  rule 
ought  to  be  absolute  in  the  first  instance.  It  was  true, 
that  in  the  case  of  Ade  v.  Stubbs  (a),  Mr.  Justice  Littledale 
decided  that  the  rule  ought  to  be  nisi  in  the  first  instance. 
Should  his  lordship,  therefore,  consider  himself  bound  by 
that  decision,  of  course  the  rule  could  not  be  here  absolute 
at  first. 

Williams,  J. — I  think  that,  in  accordance  with  that 
decision,  the  present  rule  ought  to  be  nisi  in  the  first 
instance. 

Rule  nbi  granted. 

Whiiehurst  shewed  cause. — In  the  present  case,  during 
the  proceeding  of  the  plaintiff  by  sci.  fa.,  he  brought 
an  action  on  the  judgment.  The  defendant  pleaded 
the  pendency  of  the  sci.  fa.,  and  the  plaintiff  entered 
a  cassetur  breve.  According  to  the  practice,  as  laid 
down  by  Mr.  Tidd{b),  the  defendant  was  not  entitled  to 
costs  on  this  entry.  Under  these  circumstances  the  de- 
fendant had  a  right  to  the  payment  of  those  costs,  as  a 
condition  precedent  to  being  allowed  to  quash  a  writ  of 
sci.  fa. 

Wordsworth,  in  support  of  the  rule,  submitted,  that  the 
plaintiff,  as  a  matter  of  right,  might  quash  his  own  writ  of 
sci.  fa.,  without  being  compelled  to  pay  any  more  than 
the  costs  of  that  writ. 

Williams,  J. — The  rule  for  quashing  the  writ  of  sci. 
(a)  Ante,  Vol.  4,  p.  282.  {b)  Practice,  Vol.  1,  p.  683,  9th  edit. 
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fa.  may  be  made  absolute  on  the  payment  of  the  costs        1889. 
attending  the   quashing,    but  without    paying  the  costs     Ouyebson 
attending  the  cassetur  breve.  .  J^ 

Rule  absolute  accordingly. 


Grover  v.  Hindmarsh. 

JjL  UGHES  applied  for  a  distringas  to  compel  an  ap-  In  order  to 
pearance.     The  affidavit  on  which  he  moved  stated,  that  tringas^it^not 
on  the  first  occasion  when  inquiry  was  made  at  the  house  !h^*that*at 
of  the  defendant  the  answer  given  was,  that  he  had  gone  the  three  calls, 
abroad  to  Boulogne :  at  the  two  subsequent  calls  a  similar  has  been  suted 

to  be  abroad. 

answer  was  given. 

Williams,  J. — The  first  account  given  is,  that  he  was 
abroad ;  and  so  is  the  last.  There  is  no  reason  to  think 
he  has  absconded  in  order. to  avoid  the  process  of  this 
Court.  That  is  not  sufficient  to  entitle  you  to  a  writ  of 
distringas. 

Rule  refused. 


Franks  v.  Quinsee. 

JL  HIS  action  was  commenced  in  the  Court  of  Pleas  for  An  action  for 
the  borough  of  Cambridge,  which  is  a  court  of  record,  and  JJ'jSj'^'J^ht  of 
the  judge  of  which  is  a  barrister  above  three  years  standing.  "^1* »  not  re- 

.  ■•     i»       nioTable  nrom 

The  declaration  stated  that  the  plaintifi^  was  possessed  of  a  an  inferior 
messuage,  situate  in  that  town,  and  that  by  reason  thereof  ^.^^^  notwith- 
he  ought  to  have  a  certain  way  over  a  certain  yard  to  a  ^j^^^^Iq 
pump,  as  appurtenant  to  his  said  messuage  ;  and  that  the  without  enter- 

•  •  1     ing  into  an 

defendant  had  obstructed  the  said  way,  by  placing  boards  uncon^tional 
and  rubbish  on  the  same.     The  damages  were  laid  at  ^^y^tof 
U.  19*.     The  defendant  pleaded,  first,  not  guilty ;  and,  ^^f^^  "d 
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1889.        secondly,  that  the  plaintiff  was  not  entitled  to  the  way 
mentioned  in  the  declaration,  modo  et  form^. 

The  defendant  having  removed  the  cause  by  certiorari 
into  this  Court,  Gunning  obtained  a  rule  calling  on  him  to 
shew  cause  why  a  writ  of  procedendo  should  not  issue  to 
remove  it.  back  to  the  Court  below,  with  costs,  upon  the 
ground,  first,  that  the  cause  was  not  removable  at  all,  the 
damages  being  laid  at  less  than  5L ;  and,  secondly,  that 
the  recognizance  entered  into  by  the  defendant  and  his 
sureties  was  insufficient  The  recognizance  was  thus  in- 
dorsed :  "  You,  the  bail,  do  jointly  and  severally  under- 
take that  if  the  defendant  be  condemned  at  the  suit  of  the 
plaintiff  in  the  plaint,  he  shall  satisfy  the  costs  and  con- 
demnation money,  or  render  himself  to  the  custody  of  the 
Marshall  of  the  Marshalsea  of  the  Court  of  Queen's  Bench, 
or  you  will  do  it  for  him." 

W.  H.  Watson  now  shewed  cause.  The  cause  was  re- 
movable. It  is  true  the  statute  21  Jac.  1,  c.  23,  sec  4, 
provides  that  no  action,  in  which  the  damages  sought  to  be 
recovered  are  under  5/.,  shall  be  removed  from  any  inferior 
court  of  record,  &c.,  unless  it  **  concerns  freehold,  or  in- 
heritance, or  title  of  land,  lease,  or  rent."  The  present 
case  falls  within  this  exception,  as  the  declaration  shews 
that  the  title  must  or  may  be  brought  into  question.  It 
would  be  highly  inconvenient  and  improper  to  try  questions 
of  this  nature  in  the  inferior  Court,  and  the  exception  was 
introduced  into  the  act  for  the  purpose  of  preventing  its 
being  done.  With  respect  to  the  recognizance,  none  was 
necessary ;  and  the  defendant  cannot,  therefore,  be  in  a 
worse  situation  by  having  entered  into  one  informal,  in  its 
nature,  than  if  he  had  given  none.  By  the  19th  Greo.  S, 
c.  70,  ss.  5  &  6,  it  is  provided,  that  no  cause  wherein  the 
cause  of  action  shall  not  amount  to  10/.  (a)  or  upwards, 
shall  be  removed  or  removable  into  any  superior  Court,  by 

(a)  Extended  by  6  &  7  Geo.  4,  c.  71,  8.  6,  to  20/. 
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any  writ  of  habeas  corpus,  or  otherwise,  unless  the  defend*  1889. 
ant  shaU,  previous  to  the  removal,  be  bound  to  the  plaintiff 
by  recognizance,  with  two  sureties,  in  the  Court  from  which 
it  is  to  be  removed,  for  payment  of  "  debt  and  costs,"  in 
case  judgment  shall  pass  against  him.  This  provbion 
cannot  apply  to  an  action  like  the  present,  which  is  not 
brought  for  any  debt,  but  for  unliquidated  damages  for  an 
alleged  tort.  It  is  true,  that  in  Lee  v.  Goodlad  (a)  the 
Court  held  that  the  statute  applied  to  an  action  for  defa- 
mation, but  it  is  questionable  whether  that  case  can  be 
law  when  the  clear  and  unambiguous  words  of  the  statute 
ar^  considered.  But  if  any  recognizance  is  necessary  the 
one  entered  into  by  the  defendant  is  sufficient,  as  it 
appears,  by  his  affidavit,  that  it  was  according  to  the  novel 
form  adopted  in  the  Court  at  Cambridge. 

Gunnings  contra.  The  present  case  is  brought  within 
the  words  of  the  statute  of  James,  the  damages  claimed 
being  less  than  5/.,  and  the  exception  is  wholly  inapplicable. 
No  question  of  freehold  or  title  can  arise  upon  the  plead- 
ings in  this  cause :  it  is  a  mere  possessory  action,  in  which 
the  title  has  nothing  whatever  to  do  with  the  right  of  the 
plaintiff  to  recover ;  nor  has  the  defendant  pleaded  even 
that  the  plaintiff  is  not  possessed  of  the  messuage  in 
respect  of  which  he  claims  the  right  of  way.  The  only 
questions  raised  by  the  record  are,  whether  the  plaintiff 
had  the  way?  and  whether  the  defendant  has  obstructed  it  ? 
and  the  plaintiff  claims  no  interest  in  the  soil.  In  Godley 
V.  Frith  (b)  it  was  decided  that  a  right  of  way  was  a  mere 
easement,  and  not  an  interest;  and  the  Court  took  the 
distinction  between  that  case  and  one  of  a  right  of  com- 
mon, which  is  an  interest  in  the  soil.  And  in  Manning  v. 
Wasdale  (c)  it  was  held  that  the  privilege  of  washing  and 
watering  cattle  at  a  pond,  and  of  taking  and  using  the 
water  for  culinary  and  other  domestic  purposes,  is  not  a 

(a)  4  D.  &  R.  350.  (c)  6  Ad.  &  EU.  758  5  1  Nev. 

(6)  Yelv.  159.  &  P.  172. 
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profit  a  prendre,  but  a  mere  easement^  Upon  the  autho- 
rity of  those  cases,  it  was  clear  that  the  question  of  title 
had  nothing  to  do  with  the  present  case,  and  did  not  come 
at  all  in  issue ;  the  exception  in  the  statute,  therefore,  did 
not  apply,  and  the  cause  was  consequently  irremovable. 

But  even  if  the  cause  could  be  removed  a  recognizance 
was  necessary,  and  that  entered  into  here  is  insufficient* 

It  is  true  that  the  statute  of  Geo.  3  requires  that  the 
recognizance  shall  be  for  the  payment  of  the  debt  and 
costs ;  but,  after  verdict,  which  is  the  time  to  which  the 
Court  must  look,  and  when  the  recognizance  attaches,  the 
damages  recovered  constitute  a  debt,  and  may  be  re- 
covered in  an  action  of  debt.  Lee  v.  Goodkui,  and  Fur- 
fdsh  V.  Swann  (a)  are  in  point.  The  former  was  an  action 
for  the  recovery  of  damages,  for  defamatory  words  spoken 
of  the  plaintiff;  the  latter  was  an  action  of  trover,  for 
chattels.  In  principle  these  cases  are  not  to  be  distin- 
guished from  the  present. 

If,  then,  a  recognizance  was  necessary  the  present  is  not 
sufficient.  The  statute  requires  that  it  shall  be  uncon- 
ditional for  payment  of  "  debt  and  costs ;"  whereas  here 
it  is  in  the  alternative,  either  for  payment  of  the  condem- 
nation money  and  costs,  or  for  the  render  of  the  defendant 
to  the  marshal  of  the  Queen's  Bench. 


Williams,  J.,  said,  the  principal  question  was,  whether 
the  case  was  within  the  exception  of  the  statute  of  James  ? 
and  he  would  look  into  that  point. 

Cur,  adv.  vult. 

Williams,  J. — ^This  was  a  rule  to  shew  cause  why  a  pro- 
cedendo should  not  issue  in  an  action,  which  had  been  re- 
moved into  this  Court  out  of  the  borough  Court  of  Pleas 
of  Cambridge.     The  question  turned  partly  on  the  Con- 


(a)  10  B.  &  C.  458  ;  5  Man.  &  R.  452. 
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sideration,  whether  or  not  an  action  in  the  form  in  which  it  1839. 
appears  from  the  record  this  action  is,  is  within  the  statute 
21  Jac.  1,  c.  23  ?  and  next,  if  it  is  not  so,  whether  a  sufficient 
recognizance  has  been  entered  into  ?  The  action,  it  ap- 
pears, was  brought  by  the  plaintiff  in  respect  of  a  mes- 
suage and  premises,  of  which  it  was  alleged  that  he  was 
possessed ;  and,  by  reason  thereof,  had  a  right  of  way  over 
a  close  for  the  purpose  of  going  to  a  pump  to  get  water ; 
and  an  obstruction  is  alleged  to  that  right  of  way.  The 
defendant  has  pleaded  a  plea  of  not  guilty,  and  another 
plea  denying  that  the  plaintiff  has  the  right  of  way. 
Now,  in  the  4th  section  of  the  21  Jac.  1,  c.  23,  there  is  a 
proviso,  or  rather  an  exception,  as  to  the  removal  of 
causes;  it  is,  that  if  in  any  action,  '*  not  concerning  free* 
hold,  or  inheritance,  or  title  of  land,  lease,  or  rent,"  which 
is  brought  in  an  inferior  Court  of  Record,  if  it  appears 
that  the  sum  demanded  does  not  amount  to  5/.,  then  it  is 
not  to  be  removed.  Now,  the  first  question  is,  whether  or 
not,  on  the  face  of  this  case,  it  appears  to  be  a  proceeding 
in  a  cause  which  is  concerning  the  freehold,  or  inheritance, 
or  title  of  land,  lease,  or  rent?  for  if  it  was,  then  undoubt- 
edly the  removal  from  the  inferior  Court  was  proper,  and 
the  exception  in  the  fourth  section  of  the  statute  does  not 
apply.  I  have  referred  to  the  statement  of  the  cause  of 
action,  and  it  seems  to  me,  that  there  is  not  any  question 
which  can  arise  which  affects  the  freehold  or  inheritance, 
or  title  of  land :  but  the  question  is,  whether  or  not  the 
plaintiff  has  a  certain  easement,  and  whether  or  not  he  has 
been  obstructed  in  the  enjoyment  of  that  easement  ?  The 
case  of  Manning  v.  Wasdale  goes  the  length  of  shewing 
that  in  this  case  the  right  claimed  by  the  plaintiff  is  not 
a  profit  a  prendre,  but  merely  an  easement,  and  this 
is  charged  to  be  obstructed.  Conformably  with  that  case 
and  the  reason  of  the  thing,  there  is  no  question  con- 
cerning the  freehold  or  inheritance,  or  title  of  land,  and 
no  such  question  could  be  raised  on  the  trial  of  the  cause* 
That  being  the  case,  and  the  amount  of  damages  claimed 
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Franks 

V. 
QUINBEB. 


being  under  SL,  the  next  questions  are,  whether  any 
recognizance  is  required  t  and  whether  an  adequate  one 
was  given?  Now,  the  enactment  requiring  the  recogni- 
zances to  be  given  is  the  19  Oeo.  3,  c.  70,  s.  6,  which 
provides,  that  no  cause  where  the  cause  of  action  shall 
not  amount  to  the  sum  of  10/.  or  upwards  shall  be  re- 
moved, or  shall  be  removable  into  any  superior  Court  by 
any  writ  of  habeas  corpus  or  otherwise,  unless  the  de- 
fendant, who  shall  be  desirous  of  removing  such  cause, 
shall  enter  into  the  *'  like  recognizances  for  payment  of 
the  debt  and  costs  in  case  judgment  shall  pass  against 
him.**  That  is  the  material  statute,  for  the  subsequent 
one  of  7  &  8  Geo.  4,  c.  71,  has  increased  the  amount 
from  10/.  to  20/.,  but  is  not  otherwise  material.  The 
first  question  then  is,  whether  any  recognizance  at  all  is 
necessary?  It  has  been  contended,  that  the  language 
**  debt  and  costs"  is  inapplicable  to  an  action  for  damages; 
but  however  that  may  be,  and  whatever  weight  there  may 
be  in  the  argument,  the  point  has  already  been  under  the 
consideration  of  the  Court,  though  it  is  argued  that  that 
decision  is  very  questionable  or  vicious.  The  case  to 
which  I  allude  is  that  of  Lee  v.  Goodlad^  which  distinctly 
decided,  that  it  was  necessary,  in  a  case  like  the  present, 
that  there  should  be  a  recognizance  given,  and  that  the  pro- 
vision in  the  statute  extends  beyond  an  action  for  a  debt. 
That  was  an  action  to  recover  damages  for  defamation, 
and  it  was  held  necessary  that  a  recognizance  should  be 
given  on  removing  the  cause  from  an  inferior  Court,  and 
it  is  an  authority  to  shew  that  the  statute  19  Oeo.  3,  c.  70, 
s.  6,  applies  to  cases  which  sound  in  damages.  If  that 
case  requires  revision  I  alone  cannot  revise  it,  even  though 
I  might  doubt  the  correctness  of  the  decision.  It  is  in 
vain,  therefore,  to  appeal  to  me,  sitting  alone,  as  long  as 
that  decision  stands  uncontradicted,  nor  am  I  aware  of 
any  authority,  nor  was  any  quoted,  to  impeach  it.  It  is 
clear,  therefore,  that  a  recognizance  is  required.  The 
question  then,  is,  whether  the  recognizance  that  was  given 
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in  this  case  is  within  the  terms  of  the  statute,  and  I  have  1839. 
no  doubt  that  it  is  not.  The  language  of  the  recognizance 
is^  that  the  defendant  shall  satisfy  the  costs  or  render 
himself  to  the  custody  of  the  marshal.  Consequently^ 
that  which  the  act  specifies  should  be  a  recognizance  for 
the  payment  of  the  debt  and  costs  absolutely,  is  in  the 
alternative,  and  is  not  unconditional;  it  being  that  the 
plaintiff  shall  satisfy  the  costs  and  condemnation  money, 
or  render  himself  to  the  marshal,  or  that  the  bail  shall  do 
it  for  him.  It  seems,  therefore,  to  me,  that  there  was  not 
such  a  recognizance  as  is  required  by  law,  and  that  a  re- 
cognizance was  necessary,  and,  consequently,  the  rule  for 
a  procedendo  must  be  made  absolute,  but  without  costs. 

Rule  absolute. 


Huffman  v.  Thornwell* 

JV^  H.  WATSON  moved,  at  the  instance  of  the  de- 
fendant, to  quash  a  writ  of  certiorari,  which  had  improperly  Where  a  de^ 
issued  to  the  County  Court,  which  is  not  a  Court  of  has  improperly 
Record,  instead  of  a  re.  fa.  lo.,  or  pone.     The  question  S^'^ri^insrettd'^ 
was,  whether  the  rule  ou£rht  to  be  granted  absolute  in  the  ©fare.  fa.  lo., 

,  ,  or  pone,  seeks 

first  instance  or  only  nisi  ?    It  was  submitted,  that  it  ought  to  c^aash  his 

to  be  a  rule  absolute,  for  it  was  made  on  behalf  of  the  havig  bee/ 

defendant,  without  any  communication  with  the  plaintiff.  ro^*^^^iJ^* 

No  step  had  been  taken  after  the  issuing  of  the  certiorari,  for  that  pur- 

and,  therefore,  the  plaintiff  could  not  be  damnified  in  costs  ^ance. 
or  otherwise. 

Williams,  J. — I  think  the  rule  ought  to  be  absolute  in 
the  first  instance. 

Rule  absolute. 
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Ex  parte  The  British  and  Foreign  Patent  Invention 

Company. 

Where  a  ^HEE  applied  for  a  writ  of  mandamus,  to  be  directed 

magistrate  has  rw^  n 

exercised  his  to  Mr.  Twyford,  the  Magistrate  at  Bow  Street,  requinng 
Te^ng  to  ^  ^™  to  return  the  proceedings  which  had  taken  place 
convict  on  the    before  him  under  the  39  Geo.  3,  c.  79,  s.  27,  which  was 

evidence  7  j  > 

adduced  before  amended  by  the  51  Geo.  3,  c.  65,  s.  1.    By  the  former 

him,  in  support       ^    ,  ^.^    .  .  ^    i       1         *• 

ofaninforma-  of  those  acts,  8.  z7,  it  was  provided,  that  "every  person 
Sin  not^oropcl  ^^^  ^^^''  publish  or  disperse,  or  assist  in  publishing  or 
him  to  rehear    dispersing,  either  gratis  or  for  money,  any  printed  paper 

me  case^  or  «         ^»    « 

return  the  pro-  or  book,  on  which  the  name  and  place  of  abode  of  the 
had  taken^  **^  pcrson  printing  the  same  shall  not  be  printed  as  aforesaid, 
glace  before  shall,  for  every  copy  of  such  paper  so  published  or  dis- 
persed by  him,  forfeit  and  pay  the  sum  of  20/."  By  s.  I 
of  the  latter  act,  the  number  of  penalties  to  which  a 
party  could  become  liable  in  respect  of  so  illegally  pub- 
lishing such  papers,  was  limited  to  twenty-five ;  and  by 
8.  2,  the  magistrate,  before  whom  proceedings  were  taken, 
was  empowered  to  mitigate  the  penalty  to  any  sum  not 
less  than  5/.  A  common  informer,  named  Stowell,  ob- 
tained one  conviction  against  the  Company  in  respect  of 
one  paper  distributed,  contrary  to  the  provisions  of  the 
acts  in  question.  The  Company  then  induced  a  friendly 
informer  to  lay  twenty-four  other  informations  for  dis- 
persing other  copies  of  the  same  paper,  to  which  they 
pleaded  guilty.  The  magistrate,  Mr.  Twyford,  was  about 
to  convict  in  the  mitigated  penalty  of  5L  each,  when  the 
common  informer,  Stowell,  who  was  present,  interfered, 
and  contended,  that  it  was  not  competent  for  a  conviction 
to  take  place  on  the  mere  confession  of  the  party.  The 
offence  must  be  proved ;  and  if  it  was,  it  must  be  by  other 
evidence  than  that  of  the  informer  himself.  Here,  how- 
ever, no  witness  was  present,  except  the  informer,  and, 
therefore,  a  conviction  could  not  take  place.  On  this 
suggestion  Mr.  Twyford  acted,  and  consequently  refused 
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to  convict.  There  were  now  fourteen  other  informations, 
at  the  instance  of  Stowell,  still  pending  against  the  Com- 
pany. The  object  of  the  present  application  was,  to  com- 
pel the  magistrate  to  return  the  proceedings,  which  had 
taken  place  before  him  on  the  twenty-four  friendly  infor- 
mations, or  to  rehear  the  cases. 

Williams,  J. — ^There  can  be  no  mandamus  directed 
to  the  magistrate,  commanding  him  to  hear  these  cases ; 
for  he  has  heard  them,  and  exercised  a  discretion  on  the 
subject.  The  effect  of  this  has  been  to  prevent  any  con- 
victions ;  and,  therefore,  there  are  no  convictions  to  return, 
and,  consequently,  no  proceedings  which  can  be  removed. 
I  think  I  ought  not  to  interfere. 

Rule  refused* 


1839. 


Ex  parte 

The 
Barnsu 

AND 

Foreign 

Patent 

Invention 

Company. 


De  Bedolliere  t?.  Ryan. 

JLtOWLING  moved  for  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  and  also  to  take  out  of  Court  a  sum  of  45/. 
which  had  been  paid  in,  pursuant  to  the  7  &  8  Geo.  4, 
c.  71,  in  lieu  of  special  bail.  The  affidavit  on  which  he 
moved  stated,  that  the  plaintiff  had  given  notice  of  trial  for 
the  sittings  after  last  Hilary  Term,  but  had  not  proceeded 
accordingly.  She  had  also  been  guilty  of  great  delay  and 
vexation  in  the  progress  of  her  proceedings.  It  was 
moreover  stated,  that  the  action  was  brought  by  a  French 
countess,  who  was  living  separate  from  her  husband^  and 
resident  in  France^ 

Williams,  J. — It  is  contrary  to  the  practide  of  the 
Court  to  grant  the  latter  part  of  the  rule>  with  respect  to 
taking  the  money  out  of  Court,  until  the  former,  with 
respect  to  judgment  as  in  case  of  a  nonsuit  is  disposed  of. 
The  rule  for  judgment  as  in  case  of  a  nonsuit  may  be 
taken. 

s  s  2  Rule  accordingly* 


\Vh^re  mdn«|Y 
has  been  paid 
into  Court, 
pursaant  to  th^ 
7  &c  8  Geo.  4, 
c  71,  and  a 
rule  for  judgB> 
ment  as  in  cas^ 
ofa  nonsuit  is 
moved  forj  the 
Court  will  not 
ildd  to  that  ml^ 
an  application 
to  take  the 
money  out  of 
Court;  but 
that  must 
be  the 
subject  of  a 
separate  rule, 
after  the  (oxmAi 
has  been 
decided 
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Where  a  de- 
feodaot  bat 
•ulTered  jodg- 
meot  by 
default,  in  an 
action  for  calli 
on  fbaret  in  a 
railway  coro- 
Dany,  on  which 
interett  ia  alio 
claimed,  pur* 
auant  to  tne 
provinons  of 
the  act  of  par- 
liament, the 
Court  will  not 
grant  a  rule  to 
compute,  but 
will  direct  a 
writ  of  inquiry 
to  be  executed. 


Cheltenham  and  Great  Western  Union  Railway 

Company  v.  Fry. 

%^RIPPS  moved  for  a  rule  to  compute  in  the  present 
case.  It  was  an  action  for  calls  on  shares  in  the  railway* 
By  the  act  constituting  the  Company,  it  was  competent  to 
recover  interest  on  the  amount  of  the  calls,  to  be  calculated 
from  the  day  on  which  the  calls  became  payable,  down  to 
the  actual  time  of  payment.  The  defendant  had  suffered 
judgment  by  default.  The  question  was,  whether  this 
was  a  case  in  which  the  Company  might  have  a  rule  to 
compute,  or  must  execute  a  writ  of  inquiry? 

Williams,  J.— I  think  that  it  is  too  involved  and  intricate 
a  matter  for  computation  before  the  Master,  and,  there- 
fore, I  think  I  ought  not  to  grant  the  present  rule. 


Rule  refused. 


A  final  ordir 
of  the  vice- 
warden  of  the 
Stannary 
Courts,  on  the 
equity  side, 
niuy  be  re- 
moved into  this 
Court,  the  de- 
fendant having 
pfone  out  of  the 
jurisdiction,  in 
order  to  issue 
execution,  pur- 
suant to  1  Ac  2 

Vict,  c  no, 

S.22. 


Harvey  t?.  Gilbard. 

JlmARSTOW  applied  to  remove  an  order  of  the  Vice- 
Warden  uf  the  Stannary  Court  into  this  Court,  pursuant 
to  the  1  &  2  Vict.  c.  110,  s.  ^^,  in  order  to  issue  execution 
against  the  defendant,  he  having  removed  out  of  the  juris- 
diction. It  was  a  final  decree  of  the  Vice-Warden  and 
issued  from  the  equity  side  of  the  Court.  The  application 
had  been  made  under  the  Stannary  Court  Act,  the  6  &  7 
Wm.  4,  c.  106,  in  the  previous  term,  before  Mr.  Justice 
Patteson^  but  that  learned  judge  was  of  opinion,  that  the 
case  did  not  come  within  the  meaning  of  that  statute  (a). 
The  words  of  the  section  of  the  1  &  2  Vict.  c.  110,  were: 
''  That  in  all  cases  where  final  judgment  shall  be  obtained 


(a)  Ante,  p.  55. 
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in  any  action  or  suit  in  any  inferior  Court  of  Record  in        1839. 
which  at  the  time  of  the  passing  of  this  act,  a  barrister,       harvey 
of  not  less  than  seven  years  standing,  shall  act  as  judge  ^^ 

assessor,  or  assistant,  in  the  trial  of  causes,  and  also  in  all 
cases  where  any  rule  or  order  shall  be  made  by  any  such 
inferior  Court  of  Record  as  aforesaid,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  it  shall  be  lawful  for  the  judges  of  any  of 
her  Majesty's  superior  Courts  of  Record  at  Westminster ; 
or,  if  such  inferior  court  be  within  the  County  Palatine  of 
Lancaster,  for  the  judges  of  the  Court  of  Common  Pleas  at 
Lancaster,  or  for  any  judge  of  any  of  the  said  Courts  at 
Chambers,  either  in  term  or  vacation,  upon  the  applica- 
tion of  any  person  who  at  the  time  of  the  commencement 
of  this  act  shall  have  recovered,  or  who  shall  at  any  time 
thereafter   recover,  such   judgment;    or    to  whom    any 
money,  or  costs,  charges,  or  expenses,  shall  be  payable 
by  such  rule  or  order  as  aforesaid,  or  upon  the  applica-* 
tion  of  any  person  on  his  behalf,  and  upon  the  production 
of  the  record  of  such  judgment,  or  upon  the  production 
of  such  rule  or  order,  such   record,   or   rule  or   order, 
as  the  case  may  be,  being  respectively  under  the  seal  of 
the  inferior    court    and  signature  of  the   proper  officer 
thereof,  to  order  and  direct  the  judgment,  or,  as  the  case 
may  be,  the  rule  or  order  of  such  inferior  court  to  be 
removed  into  the  said  superior  court  or  into  the  Court 
of  Common  Pleas  at  Lancaster,  as  the  case  may  be,  and 
immediately  thereupon    such  judgment,   rule,   or  order, 
shall  be  of  the  same  force,  charge,  and  effect  as  a  judgment 
recovered  in,  or  a  rule  or  order  made  by,  such  superior 
court,  and  all  proceedings  shall  and  may  be  immediately 
had  and  taken  thereupon  or  by  reason  or  in  consequence 
thereof  as  if  such  judgment  so  recovered,  or  rule  or  order 
so  made,  had  been  orginally  recovered  in,  or  made  by 
the  said  superior  court,  or  into   the  Court  of  Common 
Pleas  at  Lancaster,  as  the  case   may  be ;  and  all  reason- 
able costs  and  charges  attendant  upon  such  application 
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Harvey 
r. 


and  removal  shall  be  recovered  in  like  manner  as  if  the 
same  were  part  of  such  judgment,  or  rule,  or  order. '^  The 
affidavit  on  which  the  present  appUcation  was  founded, 
stated  the  requisites  contained  in  the  act  of  Parliament 
as  to  the  nature  of  the  court,  and  the  description  of  the 
person  presiding  in  itt  The  only  question  was,  whether 
this  being  an  order  on  the  equity  side  of  the  court,  it  came 
within  the  meaning  of  the  statute  ? 


Williams,  J. — The  act  seems,  at  first  sight,  to  be  in- 
tended to  apply  to  common  law  proceedings,  and  not  to 
proceedings  in  equity.  You  may  take  a  rule  nisi  at  pre- 
aent,  and  I  will  consider  whether  you  are  entitled  to  make 
it  absolute. 

Cur.  adv.  puli. 

Williams,  J, — I  think,  upon  consideration,  you  may 
take  the  rule  absolute. 

Rule  absolute* 


Where  an 
nward  directed 
a  sum  of 
money  to  be 
paid  by  one  of 
the  parties  to 
the  submission 
to  a  stranger, 
the  Court  would 
not  grant  an 
attachment  for 
non-payment, 
at  the  instance 
pf  the  stranger. 


In  the  matter  of  Skeete  and  Others. 

M  URNER  shewed  cause  against  a  rule  nisi,  obtained 
by  Martin,  at  the  instance  of  one  Hall,  calling  on  Skeete 
to  shew  cause  why  an  attachment  should  not  issue  against 
him  for  non-payment  of  the  sum  of  16/.  7s.  5d.,  pursuant 
to  an  award.  It  appeared  that  articles  of  agreement 
were  drawn  between  Skeete  and  three  other  persons, 
and  which  recited,  that  certain  disputes  had  arisen  be^ 
tween  the  parties  to  the  agreement  as  joint  owners  of  a 
vessel,  as  to  their  respective  liabilities  as  such;  and  it 
was  referred  to  an  arbitrator  to  determine  on  those  dif- 
ferences. The  arbitrator,  by  his  award,  found  that  a 
certain  sum  of  money  was  due  to  a  person  named  Hall, 
for  different  matters  supplied  to  the  vessel,  and  directed 


EASTER   TERM,   2  VICT.  619 

Skeete  to  pay  the  amount  (16/.  7s.  5d.)  to  Hall.     The        1839. 
latter  person,  however,  was  not  a  party  to  the  reference,   in  the  matter  of 
Turner  contended,  that  an  attachment  could  not  issue  for        ?^^P^ 

and  Othenu 

the  non-payment  of  the  money  in  question  to  Hall,  be- 
cause he  was  a  stranger  to  the  submission.     He   cited 
Com.  Dig.  tit. "  Art:'  (E  1),  where  it  was  laid  down,  "  If  it 
be  awarded,  that  a  stranger  shall  do  such  an  act,  it  is  void 
for  so  much  ;  as,  that  a  stranger  shall  give  a  bond."    It 
was  true,  that  where    a    person  acted  as  the  agent  of 
another,  who  was  a  party  to  the  submission,  an  award  of 
payment  to  him  might  be  considered  as  good ;  but  then 
it  must  appear  on  the  face  of  the  award  that  he  was  the 
agent  of  the  party.     He  cited  Bird  v.  Bird  (a),  Bedam 
V.  Clerkson{b),  Watson  on  Awards  (c).     But  that  did  not 
appear  in  the  present  case.     The  award  could  not  be  con- 
sidered as  final  with  respect  to  the  accounts  between  the 
parties  to  the  submission  and  other  persons.     The  other 
persons  might  have  a  set-ofF  against  the  parties  to  the 
submission,  or  they  might  not  choose  to  accept  the  sum 
awarded.     It  was,  therefore,  left  doubtful  what  was  the 
result  of  the  accounts  between  the  parties.      Where  it 
was  doubtful  the  Court  would  not  grant  an  attachment 
on  the  award,  although  an  action  might  be  brought  upon 
it.      For  these  reasons    the  present    rule   ought  to  be 
discharged. 

Martin^  in  support  of  the  rule,  admitted  the  authority 
of  all  the  cases  cited  on  the  other  side,  but  contended,  that 
as  the  submission  to  arbitration  was  as  to  the  liabilities  of 
the  parties  in  respect  of  the  vessel ;  and  the  sum  ordered 
to  be  paid  was  for  supplies  to  the  vessel,  the  award  was 
within  the  scope  of  the  arbitrator's  authority.  An  attach- 
ment ought,  consequently,  to  issue.  On  the  face  of  it, 
the  award  was  final ;  and  if  it  was  not,  it  was  for  the  other 
side  to  support  that  objection,  by  shewing  that  there  were 

(a)  I  Salk.  74.  (6)  I  L<1.  Raym.  123.  (c)  P.  151. 


aadtOthen. 
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1839.        other  matters  in  dispute  between  the  parties.   The  present 
In  the  matter  of  ^^^  ought,  consequently,  to  be  made  absolute. 

Cur.  adv.  puli. 

Williams,  J. — Thb  was  an  application  on  the  part  of 
a  person  named  Hall,  against  a  person  named  Skeete,  for 
non-payment  of  a  sum  of  money  ordered  to  be  paid  by  an 
award,  under  a  submission  to  arbitration,  to  which  Hall 
was  not  a  party.  Several  objections  were  raised  by  Mr. 
Turner  to  the  award,  the  principal  of  which  was,  that 
the  award  was  to  pay  a  sum  of  money  to  a  stranger,  and  that 
it  was,  therefore,  void.  Several  cases  were  cited,  the  prin- 
ciple to  be  derived  from  which  is,  that  an  award  in  such 
a  case  is  not  within  the  terms  of  the  submission.  It  seems 
to  me,  at  the  present  moment,  to  be  consistent  with  all 
the  authorities,  that  the  award  may,  in  this  case,  be  good, 
but  I  pronounce  no  opinion  upon  that  point ;  as  the  sub- 
mission recites  that  disputes  had  arisen  respecting  the 
vessel  and  the  ownership  thereof,  and  the  liabiUty  of  the 
parties  as  the  owners  thereof;  and  the  award  directs 
Skeete  to  pay  to  Hall  a  sum  of  money  for  goods  fumbhed 
to  the  ship.  It  might  be  contended  that  it  was  a  payment 
directed  within  the  terms  of  the  submission ;  as  a  matter 
in  difference  concerning  the  ownership,  and  liabiUty  in 
respect  of  it.  Supposing  the  award  bad  ordered  the 
money  to  be  paid  to  the  other  three  parties  to  the  refer- 
ence for  a  bill  due  to  Hall,  would  there  have  been  any 
material  difference  in  the  award?  The  award  might, 
perhaps,  have  been  sustained  on  that  point.  But  there  is 
no  occasion  for  me  to  decide  that,  as  there  is  another  point 
which  creates  a  doubt  in  my  mind,  and  on  which  I  must  act. 
It  is,  whether  a  stranger  to  the  reference,  as  Hall  is,  has 
any  right  to  apply  for  an  attachment  ?  There  is  no  autho- 
rity that  I  can  find,  nor  has  any  been  cited,  where  a 
stranger  has  applied  for,  and  obtained  an  attachment  for 
the  non-performance  of  an  award.     Therefore,  although 


•nd  Othen. 
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the  attachment  might  be  sustained  on  the  other  point,  on        1839. 
this  pointy  it  cannot     The  rule  must,  consequently,  be  i^i^^^i^arof 
discharged,  but  not  with  costs,  as  it  was  a  doubtful  case, 
and  my  present  opinion  is  rather  in  favour  of  the  award 
being  good. 

Rule  discharged  without  costs  (a). 

(a)  See  ante.  Vol.  1,  p.  538,  ceased  party,  to  which  party  they 

Where  it  was  decided  in  Rex  v.  were  to  have  been  paid.    See  also 

Maffey,  that  the  Court  will  not  1  Tldd's  Prac.  478,  Ed.  9,  where 

grant  an  attachment  for  the  non-  the  cases  in  which  attachments 

payment  of  costs,  payable  under  are   most  generally  allowed  to 

an  award,  at  the  instance  of  the  issue  are  enumerated, 
personal  representative  of  a  de- 


Ex  parte  Marshall. 

m^lNO  WLES  applied,  on  the  part  of  Mr.  Marshall,  that  he  where  an  ai- 
might  be  admitted  in  the  following  Trinity  Term,  without  c^Jol^ 
undergoing  the  usual  examination  prescribed  by  the  rules  of  Durham, 
of  Court.     The  application  was  founded  on  an  affidavit,  mission  into  the 
which  stated,  that  Mr.  Marshall  had  been  admitted  seven  at^estmin^, 
years  ago  of  the  Court  of  Pleas  of  the  county  Palatine  of  ****  ^!*'*'^.^ 

^  o  J  not  reheye  him 

Durham,  and  had,  during  that  period,  practised  there,  fromuoder- 
By  the  9  Geo.  4.  c.  49,  s.  4,  it  was  provided,  that  such  a  amination  re- 
person,  on  payment  of  an  additional  duty  of  ISOL,  might  2ewnilJ-  but 
be  admitted  an  attorney  of  any  of  the  superior  Courts  at  in  case  of  not 

•^  •^  1^  passing  exami- 

Westminster.     Such  a  case  as  the  present  could  not  be  nation,  he 
within  the  rules,  which  required  a  person  proposing  to  be  subsequent 
admitted  to  undergo  an  examination,  for  they  could  only  *PP^*<»^°"- 
apply  to  persons  who  had  never  practised  at  all  in  any 
Court. 

Williams,  J. — It  may  be  a  matter  of  future  discussion 
whether  he  can  be  admitted,  in  case  of  his  not  passing 
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1839,        the  examination.     He  had  better  submit  to  the  examina- 
Ex^Mute       ^^^^f  A^d  ^  <^^^  be  cannot  obtain  a  certificate  of  fitness, 
Mabshall     be  may  then  apply  to  the  Court.     I  do  not  think  I  ought 
to  interfere  at  the  present  moment. 

AppUcation  refused. 


Ex  parte  Brabant. 

Where  an  at-  %f  ERVIS  moved  for  the  re-admission  of  an  attorney, 

practised  seven  The  affidavit  on  which  the  application  was  founded,  stated 

J2n 'off  fhe**  *bat  the  appUcant  had  been  admitted  in  the  year  1803, 

roll  twenty-  and  had  continued  to  practise  down  to  the  year  1810. 

seven  yearsy  , 

daring  which  He  then  ccased  to  practise,  he  having  become  secretary 
been  engaged^  ^  ^  water  company.  After  that,  he  became  a  commission- 
's ^'^•J*^'  ^^^    airent.    He  then  took  the  management  of  salt  works.    On 

then  becomes  a   ^  ® 

managing  clerk  the  S6th  January,  1837,  he  became  the  managing  clerk 

in  the  office  of  i    /•  ■  •  i  i      i      i 

an  attorney,  to  an  attorney,  and  from  that  tune  to  the  present  be  had 
ht-cT.^;-   acted  as  a  managing  clerk. 

a  lawyer,  the 

Court  will  1  1  /»•    1 

allow  him  to  be       Jervis  submitted,  that  although  he  had  been  oflT  tlie 

roll  a  long  time,  he  must  still,  under  the  circumstances, 
be  considered  as  fit  to  be  re-admitted. 

Cur,  adv.  vulL 

Williams,  J. — ^The  affidavit  of  the  present  employer 
of  the  appUcant  as  to  his  capacity  is  very  strong.  I 
therefore  think  the  present  application  may  be  granted. 

Application  granted  (a). 

(a)  See  Ex  parte  Billings,  ante,      who  had  been  out  of  practice  for 
Vol.  5,  p.  395,  where  the  Court      thirty  years. 
refused  to  re-admit  an  attorney, 


le^mittcd. 
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1839. 

Win  TLB  V.  HoGO. 

rV HITMORE  shewed  cause  against  a  rule  nisi,  ob-  An  affidavit 
tained  by  Chandless,  for  setting  aside  an  appearance  en-  j/^upyrtlj?^* 
tered  by  the  plaintiff,  on  the  ground  of  irregularity.     The  ^  application 
irregularity  complained  of  was,  that  after  the  defendant  appearance, 
had  been  served  with  the  writ  of  summons,  the  plaintiff's  ent(^by  a 
attorney  had  given  the  defendant  notice  not  to  appear,  Jo^^anhe 
and  that  such  service  was  abandoned,  but  he  had  after-  service  of  the 

process  was 

wards  entered  an  appearance.     The  defendant's  affidavit  abandoned, 
stated,  that  he  had  not  been  served  with  any  process,  °that°Myotlier 
since  that  in  respect  of  which  the  notice  had  been  cnven ;  proc«»  '^fd 

*^  o  '    come  to  de- 

but it  did  not  proceed  to  state  that  '*  no  other  copy  of  a  fendam'sknow. 

writ  had  come  to  his  knowledge."    Without  such  a  state-  denies  the* 
ment  the  affidavit  of  the  defendant  must,  on  the  face  of  ^^^l^^^ 
it,  be  considered  as  defective.     Whitmore  cited  Giles  v.  writ. 
Hemming  {a).    There  Mr.  Justice  Patteson  decided,  that 
in  order  to  entitle  a  defendant  to  set  aside  a  Qotice  of 
declaration,  on  the  ground  of  not  being  served  with  pro- 
cess, it  was  not  sufficient  for  him  to  swear  simply  that  he 
had  not  been  served,  but  that  he  should  swear  that  the 
process  never  came  to  his  knowledge ;  and  that  although 
it  might  appear  by  other  affidavits  that  the  service  was 
effected  on  another  person.     Here  the  defendant  merely 
swore,  that  the  service  of  a  particular  process  had  been 
effected,  and  it  was  quite  consistent  with  that  allegation, 
that   other  process   might  have   come  to  his   hands  or 
knowledge. 

ChandlesSy  in  support  of  the  rule,  contended,  that  this 
case  was  distinguishable  from  the  one  cited.  That  was 
an  application  proceeding  on  a  statement,  that  no  service 
at  all  had  been  effected,  and,  therefore,  the  denial  of  every 
kind  of  service,  and  of  every  thing  equivalent  to  service, 

(a)  Ante,  Vol.  6,  p.  325. 
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1839. 


WiNTLE 
V. 

Hogg. 


should  be  complete.  Here  it  was  admitted,  that  a  service 
had  been  effected,  and  the  defendant  came  with  the  pur- 
pose of  shewing  that  that  service  ought  not  to  have  been 
acted  upon.  It  could  not  be  required  that  he  should 
include  every  other  possible  kind  of  service. 

Williams,  J. — I  think  the  distinction  taken  by  Mr. 
Chandless  between  the  two  cases  is  a  sound  one.  Mr. 
Whiimare  must  enter  into  the  merits  of  his  case. 

The  rule  was,  as  the  plaintiff's  affidavit  stated  a  service 
subsequent  to  the  notice,  discharged  with  costs. 

Rule  discharged  with  Costs. 


Where  judg^ 
ment  is  signed 
in  Yvcation, 
pur»aant  to  the 
1  Wm.  4.  C.7, 
s.  2,  a  rule  for 
jadffmeDt  must, 
in  the  Queen's 
Bench,  be 
ghren,  notwith- 
stinding  the 
proTisions  of 
the  statute,  and 
of  1  Reg.  Gen. 
H.T.2Wm.4, 
S.67. 


The  Governors  of  the  Poor  of  Exeter  v.  Sivell. 

JtjRLE  shewed  cause  against  a  rule  obtained  by  Warren^ 
for  setting  aside  a  judgment  which  had  been  signed  by 
the  plaintiff.  The  cause  was  tried  at  the  assizes,  and  a 
certificate  for  speedy  execution  was  given  by  the  judge 
who  tried  the  cause,  pursuant  to  1  Wm.  4,  c.  7,  s.  S. 
The  certificate  was  granted  on  the  21st  of  March,  and 
on  the  28th,  the  plaintiff  signed  his  judgment  and  taxed 
his  costs,  without  giving  a  rule  for  judgment.  The  ques- 
tion was,  whether  the  judgment  was  regular,  without  such 
a  rule  ?  The  question  depended  on  the  words  of  the 
statute,  and  of  1  Reg.  Gen.  H.  T.  2  Wm.  4,  s.  67  (a). 
The  words  of  the  statute  were,  after  giving  power  to  the 
judge  to  grant  the  certificate  for  speedy  execution,  '*  in  all 
which  cases  a  rule  for  judgment  may  be  given,  costs  taxed, 
and  judgment  signed  forthwith,  and  execution  may  issue 
forthwith,  or  afterwards,  according  to  the  terms  of  such 
certificate,  on  a  day  in  vacation  or  Term."    The  words  of 


(a)  Ante,  Vol.  I.  p.  191. 
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the  rule  of  Court  were,  "  after  the  return  of  a  writ  of 
inquiry,  judgment  may  be  signed  at  the  expiration  of  four 
days  from  such  return ;  and,  after  a  verdiet  or  nonsuit,  on 
the  day  after  the  appearance  day  of  the  return  of  the  dis- 
tringas or  habeas  corpora,  without  any  rule  for  judgment." 
From  the  language  of  the  act  it  seemed,  that  giving  a  rule 
for  judgment  was  merely  optional  on  the  part  of  the  plain* 
tifil     This  was  clear,  for  the  importance  of  giving  the 
rule  for  judgment  was  removed,  by  allowing  judgment  to 
be  signed  '*  forthwith."    The  rule  for  judgment  must  be 
a  mere  matter  of  form,  and  productive  of  no  advantage. 
It  was  not  served  on  the  opposite  party,  but  was  merely 
entered  in  a  book.     If  four  days  were  to  elapse  between 
signing  judgment  and  entering  the  rule,  that  might  be  a  dif- 
ferent case.    But  it  was  contended,  on  the  other  side,  that 
the  word  ''  may"  ought  to  be  construed  '*  must,"  as  it  was 
in  the  8  &  9  Wm.  3,  c.  11,  s.  8.     But,  if  that  argument 
was  to  prevail,  then,  as  the  act  applied  to  all  the  Courts 
according  to  its  language,   it  would  render  a  rule  for 
judgment  necessary  in  both  the  Common  Pleas  and  Ex- 
chequer.    But,  in  neither  of  those  two  Courts  was  it  ever 
the  practice  to  give  a  rule  for  judgment.     That  would  not 
be  contended  for.     If  it  did  not  apply  to  the  other  Courts, 
so  as  to  be  compulsory  upon  them,  it  could  not  apply  to 
this  Court,  so  as  to  render  it  compulsory  on  the  plaintiff 
to  give  a  rule  for  judgment,  although  such  had  been  the 
practice  previous  to  the  passing  of  the  act.     Then  came 
1  Reg.  Gen.  H.  T.  2  Wm.  4,  s.  67,  the  general  words  of 
which  clearly  abolished  the  rule  for  judgment  in  every 
case,  both  in  the  Court  of  Queen's  Bench  and  the  other 
two  Courts.   This  was  the  construction  put  upon  that  rule 
in   Chitty's  Archbold  (a).      But,  whatever  the  practice 
might  have  been  previous  to  the  act  or  the  rule,  a  new 
practice  must  be  considered  as  having  been  introduced 
with  respect  to  judgments  thus  signed  in  vacation. 


1839. 


(a)  P.  487,  6th  editioD. 
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Governors 

of  the 

Poor 

of 
Exeter 

0. 
SiVELL. 


Warren^  in  support  of  the  rule. — This  was  an  action 
brought  in  the  Quecn*s  Bench,  and  the  question  was, 
whether,  since  the  passing  of  the  1  Wm.  4,  c.  7,  the  old 
practice  of  giving  a  rule  for  judgment  ought  to  be  adopted  ? 
The  word  "  forthwith  '*  only  meant  as  readily  as  would  be 
consistent  with  the  established  practice  of  the  Court* 
That  is  to  say^  that  a  rule  for  judgment  should  be  given 
where  the  practice  of  the  Court  required  it,  and  should 
not  be  given  where  the  practice  of  the  Court  did  not  re« 
quire  it.  In  the  Queen's  Bench,  a  rule  for  judgment  was 
required  by  the  practice  of  the  Court ;  in  the  other  two 
Courts,  it  was  not.  The  language  of  the  section  appeared 
to  be  advisedly  used,  in  order  to  leave  the  practice  as  it 
stood  previously.  So  far,  therefore,  as  the  statute  was 
concerned,  the  practice  remained  as  it  was,  requiring  a 
rule  for  judgment.  The  question  then  was,  whether  the 
rule  of  Court  made  any  difference  ?  It  was  submitted, 
that  it  did  not.  The  rule  applied  merely  to  cases  where 
judgment  was  signed  in  term  time,  and  not  to  cases  like 
the  present,  where  the  judgment  was  signed  in  vacation. 
If  the  judges  had  intended,  when  they  formed  this  rule, 
to  alter  the  practice,  they  would  have  done  so ;  for  the 
act  in  question  had  passed  for  twelve  months  previous  to 
the  promulgation  of  the  rule.  No  alteration  having  been 
made  in  the  practice,  it  must  be  presumed  that  none 
was  intended. 


Coleridge,  J. — The  statute  leaves  the  practice  as  it  was. 
The  question  is,  whether  sec.  67  of  1  Reg.  Gren.  H.  T.  2 
Wm.  4,  has  so  altered  the  practice  as  to  remove  the  neces- 
sity for  giving  a  rule  for  judgment,  previous  to  signing 
judgment?  The  statute  operates  on  all  the  three  Courts, 
and  it  seems  to  me  cautiously  framed  to  leave  the  practice 
as  it  was,  duly  empowering  parties  to  adopt  the  practice 
with  respect  to  proceedings  taken  in  vacation  in  the 
same  manner  as  in  term  time.  The  question  is,  whether 
enough  has  been  done  by  the  rule  to  alter  the  practice 
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in  this  Court,  as  to  this  particular  case  ?   I  think  the  argu- 
ment of  Mr.  Warren  shews  that  it  has  not  been  altered. 

Cur.  adv.  vuli. 

Coleridge,  J.-^The  question  upon  which  the  r^^ularity 
of  the  judgment  signed  in  this  case  depends,  is,  whether, 
when  the  plaintiff*  has  obtained  firom  the  judge  at  nisi  prius 
a  certificate  for  speedy  execution,  under  the  1  Wm.  4, 
c.  7,  &•  S,  it  is  necessary,  before  signing  the  judgment,  to 
give  a  rule  for  judgment  in  the  Court  of  Queen's  Bench  ? 
and  the  answer  to  this  will  depend  on  a  custom;  1st, 
of  the  practice  previously  to  the  passing  of  that  statute; 
^nd,  of  the  words  of  the  section  in  question ;  and  Srdly, 
and  mainly  on  the  language  of  the  1  R.  G.  H.  T.  2  Wm.  4, 
s.  67.  It  appears  clear,  that  before  the  statute  passed,  a 
rule  for  judgment  nisi  causa  was  necessary  after  verdict,  or 
the  return  of  a  writ  of  inquiry  in  the  Queen's  Bench.  It 
was  a  four  day  rule,  and  consequently  interposed  so  much 
delay  on  the  plamtiff^'s  actually  signing  judgment.  No 
such  rule  was  necessary  in  the  Common  Pleas  or  Ex- 
chequer ;  but,  without  such  a  rule,  the  plaintiff*  was  bound 
in  eff*ect  to  wait  a  similar  time  in  both  Courts  (a).  This 
being  the  previous  practice,  the  statute  above  referred  to 
was  passed ;  a  principal  object  of  which  was,  to  expedite 
judgment  and  execution  in  all  the  Courts,  by,  amongst 
other  things,  enabling  a  successful  plaintiff^  to  sign  judg- 
ment,  and  issue  execution  thereon  in  vacation,  under  the 
judge's  certificate.  The  first  section  provides  for  the  case 
of  a  writ  of  inquiry ;  the  second,  for  that  of  nonsuit,  or 
verdict  at  the  sittings  or  assizes.  In  both  cases  it  enacts, 
**  That  a  rule  for  judgment  may  he  given,  costs  taxed, 
and  judgment  signed.*'  If  I  was  to  hold  that  these  words 
were  imperative,  so  that  any  plaintiff^  who  applied  for  a 
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(a)  See  Tidd's  Prac.  pp.  581,  903,  Ed.  9,  and  Dax'a  Ezch.  Prac. 
pp.  63  &  83« 


6X8 


CASES  ON   POINTS  OF  PRACTICE,   Q.   B. 


1839. 


certificate  became  bound  to  give  a  rule  for  judgment,  I 
must  hold  it  imperative  equally  on  all  the  Courts ;  but  I 
see  no  ground  for  believing  that  it  was  at  all  the  intention 
of  the  legislature  to  introduce  a  new  practice  into  any  of 
the  Courts,  except  where  it  is  decidedly  expressed  in  the 
act ;  and  it  seems  to  me  more  reasonable  to  hold  that  these 
words  were  introduced,  and  that  the  expression  "  may,** 
not  ''must"  was  used,  in  order  to  preserve  untouched 
the  existing  course  of  practice  in  the  Queen's  Bench  with 
regard  to  judgments,  without  interfering  with  the  practice 
of  the  other  Courts ;  so  that  the  efiect  would  be,  that  in 
the  Court  in  which  the  giving  a  rule  was  necessary  with 
regard  to  term  judgments,  that  course  should  prevail  with 
regard  to  those  signed  in  vacation,  but  did  not  become 
necessary  where  it  had  not  been  so  before.  Thirdly ; 
the  legislature,  therefore,  having  left  the  practice  in  this 
respect  untouched,  the  judges  were  free  to  act  upon  it 
by  their  general  rules.  The  only  remaining  question  is, 
whether  they  have  done  so?  The  first  impression,  on 
reading  the  67th  rule,  and  that  which  seems  to  have  pre- 
vailed with  the  majority  of  the  compilers  of  Books  of 
Practice,  is  undoubtedly  that  it  has  provided  for  this  case, 
and  taken  away  the  necessity  of  a  rule  for  judgment  in 
all  cases,  whether  after  a  writ  of  inquiry,  verdict,  or  nonsuit ; 
in  which  last  case,  it  may  not  be  immaterial  to  observe, 
that  no  rule  was  previously  necessary ;  for,  in  that  case,  as 
the  plaintiff  is  out  of  Court,  judgment  might  always  have 
been  entered  immediately  after  the  day  in  banc  (a).  Upon 
examining  the  Words  of  the  rule,  however,  it  seems  that 
they  do  not  apply  to  any  case  after  verdict,  where  judg- 
ment is  not  signed  till  after  the  appearance  day  of  the 
return  of  the  distringas  or  habeas  corpus.  Whether  it 
was  intended  to  omit  the  case  of  judgments  signed  in 
vacation,  and  before  such  return,  is  uncertain.  Some 
reason  may  be  assigned  why,  in  such  cases,  it  may  have 


(a)  See  Udd's  Prac.  p.  903,  Ed.  9. 
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been  thought  right  not  to  interfere  with  the  notice,  how- 
ever slight,  which  such  a  rule  gives  the  defendant  of  the 
plaintiffs'  intention;  but  I  forbear  to  speculate  on  this. 
It  seems  to  me  safer  to  adhere  to  the  plain  meaning  of  the 
words  than  to  strain  them  for  the  purpose  of  doing  that 
which  may  be  easily  done  by  a  new  rule,  if  thought  ad- 
visable. I  am  of  opinion,  therefore,  that  the  judgment 
was  irregular,  and  the  rule  for  setting  it  aside  must  be 
absolute ;  but,  under  the  circumstances,  without  costs. 


639 


1839. 


Rule  accordingly. 
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A  debt  being 
due  to  the 
plaintiff  frnm 
a  client  of  the 
defendant, 
an  attorney, 
the  latter 
inclosed  to  the 
plaintiff  a  bill 
of  exchange 
accepted  by  his 
client  for  the 
amount,  telling 
him  that  he  may 
safely  put  his 
name  to  it  as 
drawer,  and 
that  he  will  see 
it  paid.     Held, 
that  there  was 
a  sufficient 
consideration 
in  the  forbear- 
ance of  the 
plaintiff  to  pro- 
ceed until  the 
bill  became 
due,  to  render 
the  defendant 
liable. 


EmMETT  V.  K  EARNS. 

J.  HIS  was  an  action  of  assumpsit,  brought  on  a  guaran- 
tee. The  declaration  alleged  that  one  Walsh,  before  the 
making  of  the  promise  by  the  defendant,  was  indebted  to 
the  plaintiff  in  the  sum  of  ^/.  lO^.,  for  the  hire  of  a  horse 
and  cabriolet,  and  in  consideration  that  the  plaintiff  would 
take  in  payment  a  bill  for  the  sum  of  2Sh  ids,  drawn  on 
Walsh  by  the  plaintiff,  payable  two  months  after  date, 
and  accepted  by  Walsh,  and  would  forbear  proceeding 
for  the  debt  until  the  bill  should  have  become  due,  the 
defendant  guaranteed  the  payment  of  the  bill.  The 
defendant  pleaded  non  assumpsit. 

At  the  trial  it  was  proved  that  the  defendant  was  the 
attorney  of  Major  Walsh,  and  that  a  correspondence  hav- 
ing taken  place  with  respect  to  the  payment  of  the  debt 
due  from  the  latter  to  the  plaintiff,  on  the  24th  March, 
1838,  he  wrote  a  letter  to  the  plaintiff  in  these  terms  : — 
*'  Major  Walsh  being  again  disappointed  in  receiving 
remittances,  and  being  about  to  quit  England,  and  you 
expressing  yourself  inconvenienced  for  the  money,  I 
enclose  you  his  acceptance,  payable  here  at  two  months. 
You  may  put  your  name  to  it  as  drawer,  and  may  safely 
pay  it  away."  The  acceptance  of  Major  Walsh  was 
inclosed,  and  the  plaintiff  having  put  his  name  to  it  as 
drawer,  requested  the  defendant  to  put  his  name  upon  it 
also;  but,  on  the  S6th  March,  he  answered,  " I  never  put 
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my  name  to  bills — respectable  professional  men  ought  not        1839. 
to  do  so ;  but  I  will  see  it  paid  for  Major  Wakh,"    The       emmett 
jury  found  a  verdict  for  the  plaintiff.  t^* 

AdamSf  Serjt.,  now  moved  for  a  rulci  calling  on  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  ncmsuit  entered,  or  a  new  trial  granted.  He 
contended  that  there  was  no  consideration  expressed  on 
the  face  of  any  written  agreement  for  the  defendant's 
alleged  undertaking. 

TiNDALy  C.  J..— I  see  no  reason  at  all  for  a  hew  trial 
being  granted  in  this  case.  The  situation  of  the  parties 
was  this:  Major  Walsh  owed  the  plaintiff  S3/.  l(k.  t  there 
had  been  various  applications  made  for  its  payment,  as  it 
appears  by  the  defendant's  letter,  and  the  plaintiff  de* 
clared  that  its  non-payment  put  him  to  great  inconve- 
nience. Major  Walsh  then  being  about  to  leave  England, 
the  defendant  draws  up  the  body  of  a  bill  of  Exchange 
in  his  own  handwriting,  and  sending  it,  accepted  by 
Major  Walsh,  to  the  plaintiff,  tells  him  that  he  may  be- 
come the  drawer  of  the  bill  safely.  There  is  no  additional 
security  given  beyond  the  signature  of  Major  Walsh,  and 
application  being  made  to  the  defendant  that  he  will 
attach  his  name  to  the  bill,  he  says  that  he  never  puts  his 
name  to  bills,  because  it  is  not  proper  that  it  should  ap* 
pear  on  bills  that  are  floating  through  town ;  but  then  he 
adds,  "  I  will  see  it  paid."  I  think,  then,  that  there  is 
no  reason  to  disturb  the  verdict. 

BosANQUET,  J. — ^Tbis  is  a  clear  case  of  a  consideration, 
for  it  was  in  consideration  of  the  suspension  of  the  plain- 
tiff's demand  and  proceedings  that  the  defendant  promised 
to  see  the  bill  paid* 

CoLTMAN,  J.,  and  EasKtNE,  J.,  concurred^ 

Rule  refused* 

T  T  3 
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•       -  J 

Sanderson  and  Others  v.  Piper  and  Others. 
An  action  being    J.  HIS  was  an  action  in  which  the  plaintiffs^  as  indorsees, 

brought  to  re-  .         ^ 

cover 245t  on  declared  against  the  defendants,  as  acceptors  of  a  bill  of 
change,  which  exchange  for  24f5L  for  value  received,  bearing  date  the 
in  figures  30th  August,  1836,  and  payable  six  months  after  date; 

was  expressed  o       »  »  r  .^  » 

to  be  for  245/.,  and  also  in  a  second  count  on  an  account  stated.     The 

appeared  to  be^  defendants  pleaded  to  the  first  count,  that  they  did  not 

a%«dirt  wo^'  accept;  and  to  the  second,  that  they  did  not  promise  as  in 

T^^-ff  f°'  ****  ^^^^  count  alleged.    At  the  trial  the  plaintiffs  produced,  in 

245/.,  subject  support  of  their  declaration,  a  bill  in  the  following  form : — 

T^l  cTourt"  "  2*5/.                              London,  August  30,  1836. 

upon  » "pecial  «  gj^^  months  after  date  pay  to  our  order  two  hundred 

case,  the  terms  ^  *^  ^ 

of  which  were,  pounds  for  valuc  received. 

Aatifthe  '^  .cT>  *•  f 

plaintiflPwas  "er  procuration  of 

"'iita  "  Thos.  Maltby,  Son  &  Co. 

tiie  sums  men-  «*  Henry  Maltby." 

tinned,  a  ver-  "^  "^ 

diet  should  be     "  To  Messrs.  H.  Piper  &  Co., 

inffly,  an'd^hat'  "  ^»  East  Change." 

entitird*to°re-         ^*  ^^^  accepted  by  Messrs.  Piper,  payable  at  Hankey  s, 

cover  any  sum,  and  was  indorsed  by  Thomas  Maltby,  Son  &  Co.     The 

a  nonsuit  ,  , 

should  be  en-  jury  found  for  the  plaintiffs,  with  24f5L  damages,  subject 
Court  upon  ^  ^^  ^^^  opinion  of  the  Court  upon  a  special  case  which  set 
'7Tu°*  ***"     out  the  various  facts,  and  shewed  the  difference  between  the 

cided  that  the  ' 

plaintiflPwas  words  uscd  in  the  body  of  the  bill  and  the  figures  which 

Htid,  that  it  '  Stood  at  its  head ;  and  further  stated,  that  the  plaintiffs  had 

whlchu^ *°  discounted  the  bill  for  Maltby  &  Co.,  but  that  that  firm 

Court  would  failed  before  it  came  to  maturity,  and  thereupon  the  pre- 

nave  amended  .  ^  t.  mt 

the  declaration  sent  action  was  brought.     The  question,  therefore,  which 

and  in  which,  ^^  ^^^  ^^1*  ^^^^  decision  of  the  Court  was,  whether  the 

mTiwurt'shGuid  p'*""^^^^  were  entitled  to  recover  either  the  sum  of  2if5L 

not  be  entered,  and  interest,  or  200/.  and  interest;  and  it  was  provided, 

refused  to  that  if  the   Court  should  be  of  opinion  that  the  plaintiffs 

fendani  liis^  were  entitled  to  recover  either  of  those  sums,  a  verdict 

th!^*"?^!^"^  should  be  entered  accordingly;    but  that  if  the  Court 

case;  although, 

tembUf  that  it  would  have  been  otherwise,  if  a  summons  had  been  taken  out  to  stay  proceedings, 

after  the  trial,  on  payment  of  200L 
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should  think  that  the  plaintiffs  were  not  entitled  to  recover        1839. 
any  sum  from  the  defendants^  a  nonsuit  should  be  entered.     s][^IJ^^^^ 

The  case  having  been  argued  in  Easter  Term,  the  «*. 

Court  gave  judgment  in  favour  of  the  plaintiffs  for  200L 
only ;  and  an  application  was  subsequently  made  for  a  rule, 
calling  on  the  plaintiffs  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  or  why  the  defendants'  costs  attend- 
ing the  special  case  should  not  be  deducted  from  the 
amount  for  which  judgment  had  beengiveUyOn  the  ground 
that  there  had  been  a  tender  by  the  defendants  of  the 
sum  of  200/. 

Wilde f  Serjt.,  and  R.  V.  Richards  shewed  cause. 
There  was  no  distinct  proof  of  any  tender  having  been 
made,  and  the  Court  would  not  countenance  such  a  motion 
as  the  present  unless  it  was  clearly  made  out  that  the 
defendants  were  sincere  in  their  object.  The  proper 
mode  for  them  to  have  adopted  to  tender  the  amount  of 
the  debt  to  the  plaintiffs,  would  have  been  to  have  taken 
out  a  summons  to  stay  proceedings  on  the  payment  of  the 
money,  which  they  admitted  to  be  due ;  but  they  had  not 
done  so,  and  so  far  from  adopting  such  a  course  it  had 
even  been  contended,  on  the  special  case  being  argued 
by  Mr.  Peacock,  who  appeared  on  behalf  of  the  defend- 
ants, that  the  bill  was  entirely  void  (a).  If  they  had  been 
sincere  in  their  tender  that  was  the  proper  time  to  shew 
their  sincerity.  The  cases  of  Hume  v.  Peploe  (6)  and 
Poole  V.  Tumbridge  (c)  were  in  point.  A  nonsuit  could 
not  be  entered,  because  the  special  case  distinctly  pro- 
vided that  the  suit  should  be  so  terminated  only  in  the 
event  of  the  Court  deciding  that  the  plaintiffs  were  not 
entitled  to  recover  any  sum  from  the  defendants. 

• 

Talfourd,  Serjt.,  in  support  of  the  rule,  admitted  that  if 


(a)  Vide  the  case  reported.  (b)  8  East,  168. 

5  Bing.  N.  C.  p.  430.  (c)  2  M.  &  W.  223. 
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1839.        the  declaration  had  contained  two  counts,  one  for  SOO/., 
Sanderson     *"^  *^^  Other  for  245/.,  and  if  they  had  both  formed  part 
«'•  of  the  special  case  the  present  application  for  a  nonsuit 

could  not  have  been  made ;  but  as  the  record  stood  the 
Court  could  not  give  judgment  for  200/.  without  the 
intervening  process  of  the  amendment  of  the  declaration. 
It  was  competent  for  the  defendants,  therefore,  to  bring 
forward  the  present  motion  which  involved  the  questions, 
first,  whether  it  was  a  case  in  which  the  Court  would 
amend?  and,  secondly,  on  what  the  amendment  would 
take  place?  It  would  then  be  for  the  Court  to  say 
whether  the  defendants,  who  had  in  effect  succeeded  in  the 
cause,  should  pay  not  only  their  own  costs,  but  the  costs 
of  the  plaintiffs,  as  well  of  the  suit  as  of  the  special  case. 
The  argument  which  had  been  adduced  by  the  defendants' 
counsel  before  the  Court  on  a  former  occasion  could  not 
affect  the  rights  which  the  defendants  possessed.  That 
was  merely  to  be  looked  upon  as  one  of  the  points  which 
the  learned  gentleman  thought  might  prevail,  but  the 
Court  would  give  their  decision  upon  that  which  was  in 
reality  the  exact  point  in  dispute. 

TiNDAL,  C.  J, — It  appears  to  me  that  this  question  is 
now  before  us  to  be  determined  on  the  terms  of  the  special 
Cfise,  and  on  the  questions  propounded  at  the  end  of  the 
special  case,  which  embody  the  intentions  of  the  parties 
when  the  case  was  yet  to  be  heard.  The  special  case, 
after  having  provided  that  the  declaration  and  biU  of 
particulars  are  to  be  considered  as  part  of  the  case,  goes 
on  to  say,  that  the  question  for  the  opinion  of  the  Court  is, 
whether,  upon  the  evidence  given  at  the  trial,  the  plaintiffs 
are  entitled  to  recover  in  this  action,  either  the  sum  of 
245/.  with  interest,  or  the  sum  of  200/.  with  interest?  And 
if  the  Court  shall  be  of  opiniop  that  the  plaintiffs  are  en- 
titled to  recover  either  of  those  sums,  a  verdict  shall  be 
entered  accordingly ;  and  if  the  Court  shall  be  of  opinion 
tb^t  the  plaintiffs  are  not  entitled  to  recover  any  sum 
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from  the  defendants^  then  a  nonsuit  shall  be  entered.     So,        1839. 
if  the  judgment  of  the  Court  shall  be,  after  hearing  the     Sanderson 
arguments,  that  the  plaintiffs  shall  recover  either  sum,  9, 

there  shall  be  a  verdict  accordingly ;  and  if  so,  the  con- 
sequence is,  that  the  costs  follow ;  but  then  the  concluding 
agreement  is,  that  if  the  Court  shall  think  that  the  plaintiffs 
are  not  entitled  to  recover,  then  a  nonsuit  shall  be  entered. 
On  the  argument,  we  thought  that  the  plaintiffs  were 
entitled  to  recover  200L,  and  the  conclusion  that  they 
were  not  entitled  to  recover  any  sum  did  not  occur  to  us 
at  all,  and,  therefore,  no  nonsuit  can  be  entered.  Now, 
let  us  go  back,  and  suppose  the  proper  construction  to  be 
that  the  verdict,  as  it  was  directed  to  be  entered,  could 
not  be  entered  on  the  declaration  as  it  stood,  then  it 
appears  to  me  that  an  amendment  would  have  been  made. 
The  parties  came  down  to  trial,  and  it  was  contended 
that  the  bill  was  void ;  and  afterwards,  it  was  said  before 
the  Court  also,  that  the  bill  was  void  on  the  ground  of  its 
uncertainty.  It  was  a  case  then  of  all  others  in  which, 
the  parties  knowing  its  real  merits,  I  should  have  allowed 
an  amendment.  The  special  case  shews  that  it  was  an 
agreement  between  the  parties  that,  unless  the  bill  should 
be  altogether  void,  a  nonsuit  should  not  be  entered ;  and, 
therefore,  this  rule  must  be  discharged. 

Vaughan,  J. — I  did  not  hear  the  special  case  argued. 
This  application,  in  some  measure,  relates  to  the  new  rules, 
which  provide  that  there  shall  be  only  one  count  on  a  bill 
of  exchange.  Here  is  a  bill  which  is  extremely  uncertain, 
and  I  think  that  if  the  party  had  availed  himself  of  two 
counts,  and  had  declared  in  one  for  200/.,  and  in  the 
other  for  245/.,  I  should  have  been  disposed  to  allow  them. 
That,  however,  not  being  done  I  think  the  case  is  one 
in  which,  on  application  being  made  at  the  trial,  an  amend- 
ment would  have  been  made.  With  respect  to  the  other 
part  of  the  case  the  parties  have  precluded  themselves, 
by  the  way  in  which  they  have  consented  to  shape  this 
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Sanderson 

V. 
PiPEB. 
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question  for  the  Court,  from  succeeding  in  this  motion ; 
and  I  think  that  under  the  circumstances,  looking  at  the 
strict  matter  on  the  one  side,  and  at  the  moral  justice  of 
the  case  on  the  other,  this  is  a  case  in  which  the  defend- 
ants ought  not  to  have  their  costs. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  I  think  that 
if  the  defendants  had  gone  to  a  judge,  and  had  taken  out 
a  summons  to  stay  proceedings  on  the  payment  of  2002., 
they  would  have  exempted  themselves  from  all  subsequent 
costs;  but  as  they  have  not  done  so,  I  think  they  have  not 
entitled  themselves  to  the  equitable  interference  of  the 
Court.* 

Erskine,  J. — If,  at  the  trial  at  nisi  prius,  this  declara- 
tion had  been  objected  to,  an  amendment  would  have 
been  made,  and  I  think  the  same  course  might  be  now 
adopted,  if  necessary.  The  whole  costs  of  this  cause 
appear  to  me  to  have  been  occasioned  by  the  want  of  deci- 
sion of  the  defendants,  and  they  are  not  entitled,  therefore, 
to  succeed  in  the  present  application. 

Rule  discharged. 


Doe  v.  Trye. 

rr  ILDE,  Serjt.,  Ludlow^  Serjt.,  and   Gray,  shewed 

cause  against  a  rule,  obtained  by  R.   V.  Richards,  for 

setting  aside  the  nonsuit,  which  had  been  entered  in  this 

cause,  and  for  a  new  trial.     It  was  an  action  brought 

theamS°ofuIe  *g®*^8t  the  sheriff  for  an  escape,  and  the  ground  upon 

prisoner  might 

be  directed  to 

t  particular  officer,  that  he  gave  ioBtnictions  to  that  officer,  and  afterwards  took  him  and  his 

assistant  to  the  place  where  the  caption  was  to  be  made»  and  then  reauired  him  to  execute  the 

warrant  in  a  certain  manner.    Held,  that  a  nonsuit,  on  the  ground  of  tne  bailiff  being  the  apecukl 

bailiff  of  the  plaintiff,  was  rightly  entered. 


In  an  action 
for  an  escape, 
it  was  proved, 
that  the  agent 
of  the  plaintiff 
requested  that 
the  warrant  for 
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which  the  nonsuit  had  been  entered  was,  that  the  bailiif  1839. 
by  whom  the  prisoner,  in  respect  of  whose  escape  the  action 
was  brought,  had  been  arrested,  was  the  special  bailiff 
of  the  plaintiff.  At  the  trial,  before  Lord  Abinger^  C.  B., 
one  Roberts  was  called,  who  proved  that  he  was  the  agent 
of  the  plaintiff;  and  his  evidence  was  in  the  following 
terms :  **  I  desired  the  under-sheriff  to  make  out  the 
warrant  to  Price  (the  bailiff) :  I  sent  for  Price  and  gave 
it  to  him."  In  his  cross-examination  he  said,  '^  I  desired 
that  the  warrant  should  be  directed  to  Price,  and  I  in- 
formed him  that  I  had  done  so.  I  hired  a  phaeton,  and 
I  took  Price  and  his  assistant  with  me.**  It  further  ap- 
peared, that  his  so  taking  them  with  him  was  with  the 
design  of  effecting  the  arrest,  that  he  gave  instructions  to 
Price,  and  that  on  their  arrival  at  the  place  at  which  the 
person  was  whom  they  sought,  they  found  that  he  was  in 
a  house.  Roberts,  the  agent,  then  required  the  officers 
to  enter,  and  on  their  hesitating  to  do  so,  he  threatened 
to  proceed  against  the  sheriff  if  they  refused ;  and  added, 
that  he  was  an  attorney,  and  that  his  opinion  was  that 
they  might  take  such  steps  as  he  directed.  They  there- 
upon entered  the  house,  first  breaking  through  a  sheet  of 
brown  paper,  which  was  pasted  over  one  of  the  windows, 
and  effected  the  caption. 

It  was  now  contended  that  the  nonsuit  was  rightly 
entered.  In  the  case  of  Ford  v.  Leche  (a),  the  plaintiff 
wrote  to  the  under-sheriff,  inclosing  the  writ,  and  adding, 
''  I  shall  be  obliged  by  your  granting  a  warrant  thereon, 
directed  to  Mr.  M ee  and  Mr.  Bateman  ;"  and  the  Court 
of  Queen's  Bench  held  that  the  officer  was  the  special 
bailiff  of  the  plaintiff.  BaUon  v.  Meggat  (6),  was  cited 
there.  The  only  difference  between  Ford  v.  Leche  and 
the  present  case  was,  that  in  the  former  the  writ  was  sent, 
and  the  request  was  made  by  letter,  while  here,  the  plain- 
tiff's agent  delivered  both  personally.  In  neither  case 
did  the  under-sheriff  deliver  any  instructions  to  the  officer, 

(a)  6  Ad.  &  £1. 699  >  S.  C.  1  Nev.  &  P.  737.    (&)  Ante,  vol.  4,  p.  567. 
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1839.        and  it  was  quite  evident  that  if  he  had  considered  himself 

^  entitled  to  do  so  in  the  present  instance,  he  would  not 

V*  have  permitted  him  to  break  into  the  house,  in  order  to 

Tbye.  .  . 

execute  the  warrant ;  while  it  was  equally  certain,  that  if 

the  officer  had  been  acting  upon  the  advice  of  the  under- 
sheriff,  he  would  not  have  followed  the  instructions  given 
to  him  by  Roberts.  The  mere  request  to  the  sheriff*  to 
hand  the  warrant  to  a  particular  officer  to  be  executed,  it 
was  admitted,  would  not  make  the  officer  the  special  bailiff* 
of  the  plaintiff*;  but  where  there  was  any  interference  by 
the  latter  in  the  nomination,  followed  up,  as  in  the  present 
case,  by  instructions  being  given  which  in  themselves 
might  be  illegal,  the  sheriff  must  be  considered  as  re- 
lieved from  all  responsibility.  The  cases  of  Porter  v. 
Finer  (a) f  PalUster  v.  PalUster  (6),  De  Moranda  v.  Dun- 
kin  (c),  and  Foster  v.  Blakeloek  (ct),  were  also  cited. 

R.  V.  Richards^  in  support  of  the  rule.  There  was 
nothing  better  known  in  the  legal  profession  than  that 
every  attorney  was  in  the  habit  of  employing  some  par- 
ticular bailiff*;  and  it  was  an  almost  universal  practice  for 
attorneys,  on  their  sending  their  writs  to  the  sheriff*,  to 
request  that  the  warrant  might  be  directed  to  some  par- 
ticular officer.  There  was  nothing  in  the  present  case  to 
shew  that  anything  more  had  been  done  than  was  cus- 
tomary. Corbet  v.  Brown  {e)  was  the  most  recent  case 
upon  the  subject 

TiNDAL,  C.  J. — ^I  think  this  case  may  be  decided  on 
one  ground  only ;  by  our  holding,  that  the  illegal  arrest 
which  took  place,  and  the  breaking  open  the  door  of  the 
man's  house,  was  not  the  act  of  the  sheriff,  but  that  of 
Roberts,  the  plaintiff's  agent,  directing  the  bailiff  of  the 
sheriff,  and  therefore  for  that  purpose  making  him  the 
special  bailiff  of  the  plaintiff.     If  the  matter  had  rested 

(a)  i;Chitt.  Rep.  613,  n.  (d)  5  B.  &  C.  32S,  8  Dowl.  & 

(6)  Id.  614,  n.  R.  48. 

(c)  4  T.  R.  1  ig.  (e)  Ante,  Vol.  6,  p.  794. 
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on  the  circumstance  of  granting  the  warrant  to  the  bailiify        1839. 

It  would  have  brought  the  case  very  near  that  of  Ford  v.     ^ 

Leche;  but  when  we  see  what  takes  place  after  that.it  «• 

Tbyb. 
very  strongly  corroborates  the  opinion  which  I  have  ez- 

pressedi  and  I  think  that  it  is  impossible  to  come  to  any 

other  conclusion.     For  it  is  to  be  observed,  that  when 

the  arrest  is  about  to  take  place   Roberts  carries  the 

bailiff^  Price,  to  the  spot,  and  when  some  doubt  arises  in 

the  mind  of  Price  whether  he  shall  enter  the  house  of 

the  person  whom  he  is  about  to  arrest  or  not,  he  is  assured 

by  Roberts  that  it  is  a  safe  course,  and  that  unless  he  does 

enter  the  house,  he  will  rule  the  sheriff*  to  return  the  writ. 

It  was  not  left  to  the  judgment  or  understanding,   or 

experience  which  Price  had,  but  he  was  acting  on  that 

occasion  upon  the  urgency  of  the  party ;  and,  therefore, 

the  sheriff  must  be   considered  as  discharged  from  all 

responsibility,  and  the  nonsuit  was  rightly  entered. 

Vauohan,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  officer  here  employed  was  the  bailiff 
of  the  plaintiff  or  not?  and  I  think  that  he  was,  in  fact, 
appointed  his  special  bailiff.  It  has  been  admitted,  that 
the  mere  request  to  name  one  of  many  bound  bailiffs  of 
the  sheriff  does  not  operate  as  an  appointment  to  relieve 
the  sheriff,  but  here  there  is  a  great  deal  more ;  because 
the  plaintiff's  agent  requires  the  writ  to  be  delivered  to 
the  officer,  and  then  he  gives  him  instructions,  and  then 
he  sends  for  a  carriage,  in  which  he  takes  him  and  his 
assistant  to  the  place  where  the  arrest  is  to  be  made,  and 
there  he  limits  and  controls  his  discretion,  and,  being  an 
attorney,  gives  him  his  opinion  as  to  what  may  be  done. 
He,  therefore,  was  the  agent  acting  for,  and  representing, 
the  plaintiff,  altogether  taking  the  matter  out  of  the  hands 
of  the  sheriff,  and  excusing  him  from  all  responsibility; 
and  he  has,  by  his  interference,  limited  and  constituted  the 
officer  to  be  the  special  bailiff  of  the  plaintiff. 

CojiiTMAN,  J,— The  officer  employed  must  be  taken  to 
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1839. 


Doe 

V. 

Tbyk. 
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be  the  special  bailiff  of  the  plaintiff,  not  merely  from  his 
agent  requesting  that  particular  party  to  be  named  in  the 
warrant,  but  because  Roberts  took  the  writ  and  delivered 
it  himself  to  the  officer ;  and  also  from  his  having  accom- 
panied him,  and  from  his  having  caused  the  arrest  to  be 
made  under  his  own  special  direction. 


Erskine,  J. — I  concur  in  the  view  taken  by  the  rest  of 
the  Court,  that  this  rule  should  be  discharged,  on  the 
ground,  that  it  is  clear,  from  the  evidence  of  Roberts,  that 
Price  was  appointed  by  him  the  special  bailiff  of  the 
plaintiff.  If  the  evidence  had  been  less  clear,  it  might  be 
said,  that  the  question  should  have  been  left  to  the  jury, 
but,  as  it  is,  the  learned  judge  was  quite  justified  in  di- 
recting a  nonsuit  to  be  entered.  Every  fact  stated  by 
Roberts  must  be  taken  in  the  strongest  way  against  him, 
and  it  can  be  taken  to  lead  to  no  other  conclusion  than 
that  which  has  been  arrived  at. 

Rule  discharged. 


Doddington  9.  Bailward. 


ISiR  F.  POLLOCK  and  Kinglake  shewed  cause  against 
a  rule  for  issuing  an  attachment  against  the  defendant,  for 


Id  a  bond  of 
submission  to 
reference,  it 
was  provided 

that  the  parties  should  abide  by  any  award  made  bv  two  arbitrators,  on  or  before  the  2(Hh  Auffoai 
then  ensuing,  or  such  other  day  as  they  should  appoint ;  if  they  should  not  agree  in  their 
award,  the  parties  should  then  abide  by  any  award  made  by  the  umpire,  on  or  before  the 
next  30th  September,  or  such  other  day  as  he  should  appoint;  the  arbitrators  enlaiged  the 
time  to  the  2nd  October,  and  subsequently  to  the  Ist  November,  before  which,  they  gave 
notice  that  they  could  not  agree,  and  the  umpire,  having  enlarged  the  time  for  making  his 
award  on  the  17th  September  to  the  1st  December,  and  then  to  the  20th  December,  made  his 
award  on  the  latter  day ;  Held,  that  the  time  for  the  interference  of  the  umpire,  by  enlarging  the 
time  within  which  he  was  to  make  his  award,  was  not  delayed,  until  by  the  disagreement  of  the 
arbitrators  he  was  empowered  to  enter  into  and  decide  upon  the  case  \  that  the  non-agreement  of 
the  arbitrators  was  sumcieot  to  justify  the  interference  of  the  umpire  to  enlarge  this  time ;  and  that 
notice  of  the  enlargement  of  the  time  on  the  17th  September  by  the  umpire,  was  sufficiently  con- 
veyed to  the  defendant  by  a  verbal  intimation  from  the  plaintiff,  when  the  award  was  served  on  him, 
and  its  performance  demanded,  and  that  the  non-affreement  of  the  arbitrators,  so  as  to  entitle  the 
umpire  to  act,  was  sufficiently  notified  at  the  same  time  by  its  appearing  on  the  face  of  the  award. 
Certain  matters  being  referred  to  an  umpire,  in  some  of  which  the  defendant  was  absolute  pos- 
sessor of  the  property,  m  respect  of  which  the  dispute  arose,  while  in  others,  he  held  a  share  of  ft 
only,  an  awara  directing  him  to  do  certain  works  in  respect  of  all,  but  providing  that  the  directions 
of  the  award  shall  only  affect  the  latter,  so  fiir  as  his  interest  iu  it  extends.  Held  good,  as  to  aU 
but  that  part  in  respect  of  which  the  d«fendini  might  shew  his  inability  to  proceed. 
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the  non^perfonnance  of  an  award  made  against  him  by  the        1839. 
umpire,  to  whom  all  matters  in  difference  had  been  referred,    jdoodinoton 

The  bond  of  submission  to  reference  recited,  that  the     ^     ^' 

.  Bailwabd. 

defendant  was  proprietor  or  holder,  among  other  premises, 
of  divers  weirs  or  hatches,  erected  at  different  times,  in 
and  upon  a  certain  river,  situate  and  being  in  the  county 
of  Somerset,  and  also  of  certain  banks  and  pieces  of 
ground  adjoining  the  said  river ;  and  that  the  defendant 
was  also  proprietor  or  holder  of  a  certain  share  or  shares, 
or  other  right  or  interest,  in  or  to  certain  other  hatches 
over  and  across  a  certain  other  river;  and  that  the  plain- 
tiff, being  the  owner  of  certain  lands  or  premises  adjoining 
the  said  weirs  or  hatches,  or  being  otherwise  interested  in 
them,  certain  disputes  and  differences  had,  at  different 
times,  arisen  between  the  said  plaintiff  and  defendant, 
of  and  concerning,  and  in  respect  of  the  said  weirs  or 
hatches,  and  the  running  waters  in  the  said  several  rivers ; 
and  certain  damages  thereon  having  been  by  the  plaintiff 
sustained,  he  had  taken  certain  proceedings  before  the 
commissioners  of  sewers  to  procure  the  prostration  and 
removal  of  the  said  weirs  or  hatches ;  and  that  on  the 
complaint  coming  on  to  be  heard  before  the  said  com- 
missioners, it  was  agreed  that  the  matters  so  in  dispute, 
together  with  the  presentment  and  proceedings  before 
the  said  commissioners,  between  the  said  plaintiff  and 
defendant,  should  be  referred  to  two  arbitrators  or  their 
umpire,  who  were  severally  appointed ;  and  it  was  fur- 
ther agreed,  that  the  said  arbitrators  or  their  umpire 
should  decide  what  should  be  done  by  the  said  parties, 
or  either  of  them,  or  what  works  should  be  carried 
on  by  the  said  parties,  or  either  of  them,  in  respect  of 
the  matters  referred,  and  should  order  and  direct  any 
fence  to  be  made,  or  any  other  works  to  be  done  which 
should  be  proper  or  necessary  for  the  regulation  of 
the  said  channel  waters ;  and  it  was  further  agreed, 
that  the  said  arbitrators  should  make  their  award  on 
or  before  the  20th  day  of  August  then  next  ensuing,  or 
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1839.        such  Other  day  as  they  should^  by  writing,  under  their 
DoDDnfOTON    hands,  appoint,  and  that  the  parties  should  abide  by  any 
V-  award  so  made  by  the  said  arbitrators ;  but  that  in  case 

the  said  arbitrators  should  not  agree  in  their  award,  the 
parties  should  then  abide  by  any  award  which  the  said 
umpire,  before  named,  shotihl  make,  on  or  before  the 
SOth  day  of  September  then  next  ensuing,  or  such  other 
day  as  he  should,  by  writing,  under  his  hand  direct  and 
appoint.  And  it  was  further  agreed,  that  in  case  of  the 
disagreement  of  the  arbitrators,  it  should  be  lawful  for 
the  umpire  to  proceed  ex  parte. 

The  award  was  made  on  the  20th  December  by  the 
umpire,  and,  after  stating  the  fact  of  the  presentment 
before  the  commissioners  of  sewers,  and  the  other  pre- 
liminary matter  contained  in  the  submission,  it  went  on  to 
allege  that  the  arbitrators  duly  entered  on  the  business  of 
the  said  reference,  and  proceeded  to  the  examination  of 
witnesses ;  but  that  not  being  able  to  make  any  award  on 
or  before  the  said  SOth  day  of  August,  in  pursuance  of  the 
powers  given  to  them  by  the  bond  of  reference,  they  did, 
by  writing,  under  their  hands,  on  the  14th  day  of  the  said 
month  of  August,  enlarge  the  time  for  making  this  said 
award,  until  the  2nd  day  of  October  then  next  ensuing,  and 
now  last  past ;  and  that  the  said  arbitrators  did,  on  the 
20th  day  of  September  then  next  following,  &c«,  by 
writing,  &c.,  further  enlarge  the  said  time,  &c.,  until  the 
1st  day  of  November  then  next  ensuing;  and  then  being 
unable  to  come  to  any  agreement  upon  or  concerning  the 
premises  in  the  said  several  matters  referred  to  them,  they, 
on  the  2nd  day  of  October  now  last  past,  gave  notice  to 
the  umpire  that  there  was  no  probability  of  their  making 
any  award ;  whereupon  he,  in  pursuance  of  the  powers 
vested  in  him  as  umpire,  at  the  request  of  the  arbitrators, 
and. prior  to  the  said  Ist  day  of  November,  did  duly  en- 
large the  time  for  making  his  award,  until  the  1st  day  of 
December  then  next  ensuing,  and  that  subsequently,  on 
the  26th  day  of  November,  he  did,  in  pursuance  of  the 
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same  power,  ftc,  further  enlarge  the  time,  &c»,  until  the        1839. 
«Oth  December  instant,  when  he  made  his  award ;   he    ^^^^i;;^ 
then  proceeded  to  award,  order  and  direct,  that  on  or  ^' 

before  the  1st  day  of  March  then  next  following,  there 
should  be  removed,  by  and  at  the  expense  of  the  defend* 
ant,  certain  hatches,  to  wit,  &c.,  which  said  hatches  should 
never  again  be  restored  by  the  defendant,  nor  should  any 
others  be  erected  in  their  place,  or  on  or  near  the  sites 
thereof;  but  it  was  further  directed  that  the  award  should 
refer  only  to  such  share,  right,  or  interest  as  the  defendant 
should  have,  or  might  thereafter  become  possessed  of,  in 
respect  of  the  said  hatches. 

The  affidavits,  on  which  the  rule  had  been  obtained, 
after  setting  out  the  submission  and  the  award,  and  affirm- 
ing the  various  enlargements  made  by  the  arbitrators,  as 
alleged  in  the  latter  document,  stated  also,  that  the  umpire 
had  enlarged  the  time  from  the  17th  September  to  the  1st 
December,  and  on  the  26th  November,  from  that  date  to 
the  20th  December ;  that  the  award  was  made  before  the 
last  mentioned  day,  by  him,  and  that  subsequently,  a 
demand  being  made  upon  the  defendant,  in  conformity 
with  the  terms  of  the  award,  for  one^half  of  the  costs  in-* 
curred,  he  paid  the  sum  required;  but  afterwards,  on 
the  28th  February,  he  wrote  a  note,  saying  that  he  had  not 
been  informed  that  the  umpire  had  enlarged  the  time,  and 
that,  therefore,  he  should  not  perform  the  award;  that 
on  the  28th  April,  following,  the  plaintiff  served  him  per- 
sonally with  a  copy  of  the  award,  and  required  him  to 
perform  it,  but  that  the  defendant  refused  to  do  so,  on  the 
ground  that  the  umpire  had  not  duly  enlarged  the  time, 
and  that  then  the  plaintiff  informed  him  that  the  umpire 
had  enlarged  the  time  on  the  17th  September. 

It  was  now  contended,  that  the  defendant  had  had  no 
sufHcient  notice  of  the  enlargement  of  the  time  for  making 
the  award  by  the  umpire.  The  only  notice  proved  was 
that  verbally  given  on  the  28th  April,  when  the  perform- 
ance of  the  award  was  demanded.    The  enlargement  did 
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1839.        not  appear  to  have  been  duly  made  by  any  indorsement  in 
DooDiNGTON    ^"^^"8  ^°  ^^^  submission,  but  by  a  private  memorandum 

V.  only  between  the  plaintiff  and  the  umpire.     The  defend- 

Bailwaeo. 

ant  was  entitled  to  have  a  copy  of  any  written  paper  by 

which  the  enlargement  was  made  served  upon  him ;  but 
here,  no  regular  enlargement  had  been  made,  and  no 
proper  notice  had  been  served  on  the  defendant ;  Davis  v. 
Fass  (a),  Barton  v.  Ranson{b\  Dickins  v.  Jarvis  (c).  In 
the  award  the  date  of  the  enlargement  by  the  umpire  was 
not  mentioned,  and  the  only  information  given  to  the  de- 
fendant was  that  which  was  verbally  conveyed  to  him  by  the 
plaintiff.  The  umpire  had  no  right  to  interfere  until  there 
had  been  a  disagreement  between  the  arbitrators,  and  the  fact 
of  the  disagreement,  if  it  need  not  be  shewn  on  the  award, 
ought  to  be  proved  upon  aflSdavit ;  Sprigetu  v.  Nash  {d). 
Supposing,  however,  that  the  enlargement  had  been  duly 
made  on  the  17th  September,  it  was  doubtful  whether 
the  umpire  could,  at  that  time,  have  interfered  with  the 
matter.  The  arbitrators  were  found  to  be  dealing  with 
the  question  as  late  as  the  ^th  September,  or  even  the 
Snd  October,  and  the  power  of  the  umpire  could  not  be 
said  to  commence,  until  that  of  the  arbitrators  had  ceased. 
The  award,  upon  the  face  of  it,  was  bad,  because  it  de- 
cided matters  which  the  submission  shewed  were  not 
within  the  jurisdiction  of  the  arbitrators ;  for,  although  the 
submission  shewed  that  the  defendant  was  possessed  of  a 
share  only  of  the  weirs,  hatches,  &c.,  yet  the  award  di- 
rected them  to  be  removed  by  the  defendant,  and  at  his 
expense..  He  could  not  perform  the  award,  for  he  was 
called  upon  to  do  certain  acts  which  would  affect  property 
not  under  his  control;  and  if  the  award  was  not  binding  as  to 
a  part  of  it,  it  must  be  bad  in  every  respect.  The  Court,  at 
all  events,  would  not,  in  such  a  case,  grant  an  attachment ;  for 
if  it  should  issue  now,  when  would  the  imprisonment  of  the 

(a)  15  East,  97.  (c)  5  B.  &  C.  52S ;  Dowl.  & 

(jb)  Ante,  Vol.  6,  p.  384 ;  S.  C.      R.  285. 
3  M.  &  W.  322.  (<0  5  M.  &  ScL  193. 
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defendant  tenninate  ?    [  Tindal,  C.  J.--He  might  give  his        1 8S9. 
consent  as  to  his  share  of  the  property.     Coliman^  J. — ^It    d^ddwotom 

would  be  for  him  to  serve  notice,  that,  so  far  as  he  was  able,  9. 
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he  was  willmg  to  perform  the  award.]  The  plaintin  was 
bound  to  shew  that  the  award  was  of  such  a  nature  as 
that  the  defendant  was  in  a  condition  to  perform  it ;  and, 
at  all  events,  the  Court  would  not  grant  his  application  for 
an  attachment,  unless  it  was  clearly  made  out,  that  it  was 
in  the  power  of  the  defendant  to  do  that  which  he  was 
required.  As  to  this,  the  award  must  be  deemed  to  be 
bad,  and  if  it  was  bad  as  to  part  it  was  bad  altogether. 
Mac  Arthur  v.  Campbell  (a),  Watson  on  Awards,  jp.  194, 
and  Alder  v.  SaviU  {b)  were  cited. 

WUde,  Serjt.,  Bere,  and  Butt,  in  support  of  the  rule. 
There  was  no  case  in  which  any  of  the  Courts  had  held 
that  the  defendant  was  entitled  to  notice  of  the  enlarge- 
ment of  iixe  time  for  making  the  award  until  the  award 
was  made.  If  notice  were  given  before  the  motion  for 
an  attachment,  it  was  sufficient.  Here  the  affidavit  proved 
the  enlargement  to  have  been  duly  made ;  the  defendant 
afterwards  adopted  the  award  by  paying  his  share  of  the 
costs ;  and,  subsequently,  on  his  objecting  that  there  had 
been  no  due  enlargement,  he  was  informed  that  it  had 
been  properly  made  by  the  umpire  on  the  17th  September. 
Re  Bower  (c)  shewed  that  the  conveyance  of  knowledge 
of  the  enlargement  to  the  defendant  was  sufficient.  It  was 
clear  that  the  term  **  disagreement,"  which  was  used,  meant 
the  non-agreement  only  of  the  arbitrators,  and,  therefore, 
the  umpire  was  entitled  to  act :  Watson  on  Awards,  p.  81. 
As  to  the  objections  to  the  award,  when  an  award  or- 
dered several  things  to  be  done,  it  was  for  the  defendant 
to  shew  any  reasons  to  the  Court  which  prevented  his 
doing  them.     The  Court  could  not  guess  at  the  extent 

(a)  2  Ad.  &  Ell.  62 ;  4  Nev.  &  (6)  6  Taunt.  464. 

Man.  298.  (c)  1  B.  &  C.  264. 
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1839.        of  Che  authority  of  the  defendant  on  looking  at  the  face  of 

^^^^Q^ojf    the  award ;  and  it  was  not  because  the  award  ordered 

^     V*  some  things  to  be  done  which  the  defendant  could  not 
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perform  that  he  should  escape  obeying  it  in  other  respects. 
Such  grounds  as  were  set  up  as  an  answer  to  this  motion 
might  be  urged  in  support  of  an  application  to  set  aside  the 
award,  but  the  Court  would  not  act  upon  them  in  the  present 
case.  Holland  v.  Brooks  (a).  There  would  be  no  hesi- 
tation, therefore,  in  the  present  rule  being  made  absolute, 
more  especially  as  the  defendant  could  at  all  times 
procure  the  discharge  of  the  attachment  by  shewing  that 
he  had  sufficiently  performed  the  award. 

TiNDAL,  C.  J. — It  appears  to  me  that  the  objections 
which  have  been  urged  against  the  issuing  of  the  attach- 
ment in  this  case  have  been  well  answered.  The  first 
objection  was,  that  the  regular  enlargement  of  the  time 
for  making  the  award  by  the  umpire  by  whom  the  award 
was  made,  was  never  communicated,  and  that  proper 
notice  of  it  was  not  given  to  the  defendant.  Now,  the 
case  of  Davis  v.Vass,  which  has  been  relied  on,  shews 
that  in  order  to  obtain  an  attachment  for  non-performance 
of  an  award,  which,  upon  the  face  of  it,  appears  not  to 
have  been  made  within  the  time  originally  granted,  two 
things  are  necessary  ;  first,  it  must  appear  by  affidavit  that 
the  time  was  actually  enlarged  in  a  manner  allowed  by  law ; 
and,  secondly,  it  must  appear  that  notice  of  the  enlargement 
was  given  to  the  party  against  whom  the  attachment  is 
moved  before  the  time  at  which  the  award  is  to  be  per- 
formed. But,  it  is  to  be  observed,  that  "  notice "  is  all 
that  is  referred  to,  and  unless  the  notice  which  was  ver- 
bally given  on  the  18th  April  was  sufficient,  I  do  not  see 
how  we  can  say  that  anything  less  than  the  actual  pro- 
duction of  the  original  document  by  which  the  time  was 

(a)  6  T.  R.  161. 
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to  be  enlarged,  and  the  senrice  of  a  copy  of  it  upon  the        183U. 
defendant,  would  be  sufficient     But  I  do  not  see  any  case    doddTngton 

which  requires  us  to  stive  such  a  construction  to  the  sub-     „    ^' 

.    .      .        •  .      .  Bailwaed* 

mission  in  this  case.    The  objection  is  not  made  the  subject 

of  a  motion  to  set  aside  the  award,  but  it  is  reserved  until 

an  attachment  is  moved  for.     When  the  notice  was  given 

the  defendant  did  not  say  either  '^  This  is  not  the  notice 

I  expected,"  or  "  Give  me  a  copy  of  the  original  writing  ;** 

and  it  seems  to  me  that  the  principle  laid  down  in  the 

case  of  lie  Bowery  that  knowledge  of  the  enlargement  of 

the  time  being  brought  home  to  the  party  is  suflScienti 

must  be  applied  to  this  case. 

The  second  objection  is,  that  in  order  to  enable  the 
umpire  to  make  this  award,  and  to  justify  this  motion,  the 
arbitrators  should  be  shewn  to  have  disagreed,  and  that 
their  disagreement  should  have  been  judicially  made 
known  to  the  umpire.  Now,  this  turns  much  upon  the 
meaning  of  the  term  "  disagreement/'  and  it  is  said,  that 
unless  there  was  a  disagreement  between  the  arbitrators 
the  umpire  never  had  power  to  make  an  award.  On 
looking  at  the  terms  of  the  submission,  where  the  word 
*' disagreement'*  is  used,  it  appears  to  have  exactly  the  same 
meaning  as  "  non-agreement."  In  one  part  of  the  bond  it 
is  said  expressly,  that  if  the  arbitrators  'Mo  not  agree" 
in  their  award  the  umpire  shall  come  in ;  and  it  appears 
abundantly  on  the  face  of  the  proceedings  that  they  did 
not  agree,  for  the  fact  of  no  award  having  been  made 
after  the  time  limited  had  expired,  and  of  the  award  having, 
in  fact,  been  made  by  the  umpire,  amount,  at  least  primA 
facie,  to  information  to  the  Court  that  they  had  not  agreed. 

The  third  objection  is,  that  the  umpire  never  had  the 
power  at  all  to  make  the  award,  because  there  was  no 
disagreement  between  the  arbitrators  before  the  ^th 
September  as  to  which  the  terms  of  the  reference  were, 
that  the  arbitrators  should  make  their  award  on  or  before 
^th  August,  but  in  case  of  dissent,  or  non-agreement, 
the  umpire  should  have  the  power  of  making  his  award 
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1839.        before  the  30th  September;  and  there  is  then  a  power 
DoodTngton    8*^®"  *^  ^*ch  of  them  to  enlarge  the  time  for  making  the 
9'  award.     It  appears  that  tlie  arbitrators,  finding  that  they 

could  not  agree  before  the  ^th  August,  enlarged  the  time 
until  September,  and  then  comes  the  umpire  and  enlarges 
his  time  until  a  later  period,  and  then  again,  each  of  them 
throw  the  time  over  a  month.  Then,  unless  we  are  to 
say  that  the  reasonable  mode  of  apparently  carrying  the 
intentions  of  the  parties  into  effect  is  to  be  thwarted  by 
nice  distinctions,  I  think  we  must  say,  that  the  arbitrators 
having  found  that  they  could  not  agree  in  time,  it  was 
necessary,  for  the  purpose  of  preserving  the  power  of  the 
umpire,  that  he  should  enlarge  the  time  for  the  purpose 
of  making  his  award  ;  and,  therefore,  that  his  doing  so 
seems  to  have  been  best  calculated  to  carry  the  reason- 
.    able  intentions  of  the  parties  into  effect. 

This  brings  us  to  the  last  objection,  which  is,  that  a 
part  of  the  award  is  either  out  of  the  power  of  the  de- 
fendant to  perform  at  all,  or  is  out  of  the  authority  of  the 
umpire  to  order.  Now,  I  do  not  distinctly  see  that  it  is 
out  of  the  defendant's  power  to  perform  it.  We  have 
no  affidavits  to  shew  that  such  is  the  case,  and  all  turns 
upon  the  construction  to  be  put  upon  the  terms  of  the 
submission  to  reference.  It  is  said  that  the  defendant 
is  the  proprietor  of  certain  hatches ;  and  then  it  is  said, 
with  respect  to  others,  that  he  has  a  share  or  shares,  or 
other  right  or  interest  in  them.  The  umpire  has  taken 
on  himself  to  decide  with  respect  to  two  of  the  first,  that 
they  shall  be  prostrated,  and  as  to  one  of  those,  in  which 
the  defendant  has  only  a  share,  that  it  shall  also  be  pro- 
strated within  a  given  time;  and  then  he  says  that  he 
makes  his  award  only  to  extend  so  far  as  any  right  or 
interest  which  the  defendant  possesses.  It  seems  to  me, 
that  when  the  investigation  went  on  before  the  umpire, 
those  uncertain  words  in  the  submission  were  taken  to 
apply  only  in  their  limited  extent  to  one  of  the  weirs,  and 
not  to  all  of  them,  and  therefore,  he  made  his  award  so 
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as  not  to  leave  the  defendant  open  to  an  action  of  tres-        1839. 
pass ;  and  most  undoubtedly  if  it  should  appear,  as  regards    doddTngtom 
that  in  reference  to  which  this  attachment  is  to  iro.  that  the     „    ^' 

.  V»  Bailwaw). 

defendant  is  not  able  to  remove  his  share  of  the  weir 
without  being  so  liable,  that  will  of  itself  be  a  sufficient 
answer  to  that  part  of  the  award ;  but  if  several  matters 
are  directed  by  the  arbitrator  to  be  performed,  none  of 
them  being  beyond  his  authority,  it  is  no  answer  to  a  mo- 
tion for  an  attachment,  that  one  of  them  might  subject  the 
defendant  to  an  action,  if  interfered  with,  or  is  out  of  his 
power  to  perform,  if  he  has  done  nothing  to  shew  his 
willingness  to  obey  the  award.  Therefore  this  attachment 
must  go,  but  it  may  lie  in  the  office  for  one  month. 

Vauohan,  J. — I  am  of  the  same  opinion.  We  are  not 
now,  it  is  to  be  observed,  called  upon  to  discuss  a  rule  for 
setting  aside  the  award,  but  the  object  of  the  motion  b, 
that  an  attachment  shall  issue  for  its  non-performance. 
It  has  been  said^  that  in  this  case  it  does  not  appear  that 
the  umpire  had  any  power  to  enlarge  the  time ;  and  an- 
other question  which  arises  is,  whether  it  appears  suffi- 
ciently that  he  did  enlarge  the  time,  and  whether  notice 
was  given  of  the  enlargement  ?  Now,  as  to  the  power  of 
the  umpire  to  enlarge  the  time :  the  arbitrators  had  the 
power  to  make  this  award  before  the  20th  August,  and 
if  they  did  not  make  it  before  that  day  the  umpire  was  to 
step  in.  On  the  17th  September,  in  fact,  notice  by  the  award 
not  being  made,  was  given  to  the  umpire,  who  then  enlarged 
the  time.  It  appears  to  me,  that  the  necessary  construction 
of  the  submission  is,  that  he  had  authority  to  enlarge  the 
time,  and  that  Mr.  Waison^s  view  of  the  case,  that  non- 
agreement  amounts  to  a  disagreement,  is  correct ;  and  that, 
therefore,  the  not  making  of  the  award  by  the  arbitrators 
in  due  time  was  in  effect  a  disagreement,  and  put  the 
power  of  the  umpire  in  motion.  Then,  if  it  appears,  that 
in  due  season,  the  umpire  did  in  fact  enlarge  the  time,  the 
next  question  is,  had  the  defendant  notice  of  the  enlarge- 
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1839.        ment  ?    It  does  not  appear  that  he  had  notice  at  the  time^ 

DoDDiNGTON    '^"^  ^^  ^*  swoiTi,  that  ott  thc  18th  April,  when  he  was 
V.  served  with  the  award,  be  was  told  that  the  time  had  been 

B  AIL  W  A  R  J) 

enlarged.  It  is  said  that  he  should  have  had  a  written 
notice,  but  it  seems  to  me  that  it  is  sufficient  if  the  en- 
largement is  proved  to  have  come  to  the  knowledge  of  the 
defendant.  Then,  on  the  other  part  of  the  case,  as  to  the 
power  or  jurisdiction  of  the  umpire  to  do  what  he  has 
done,  it  is  said  that  this  attachment  should  not  go,  because 
there  is  a  part  of  the  award  which  the  umpire  had  no 
power  to  make,  or  the  defendant  to  perform.  There  is 
no  affidavit  in  reference  to  this  at  all,  and  supposing  that 
the  arbitrator  had  gone  beyond  the  authority  which  he 
possessed,  yet  is  that  any  reason  for  saying  that  the 
award  shall  in  no  respect  stand  good  ?  I  think  not,  and  it 
appears  to  me  that,  on  the  whole,  there  is  no  ground  for 
the  objections  raised,  but  that  the  attachment  ought  to 
issue. 

CoLTMAN,  J. — The  point  on  which  I  entertained  some 
doubt  was,  whether  it  was  not  necessary  to  serve  a  written 
notice  of  the  enlargement  on  the  defendant,  that  is  to  say, 
a  copy  of  the  enlargement  required  to  be  made  in  writing ; 
and  certainly,  if  any  such  practice  as  that  contended  for 
in  this  respect  had  been  established,  it  seems  to  me  not  at 
all  unreasonable  that  it  should  be  maintained.  In  practice, 
however,  this  rule  has  never  been  laid  down,  and  it  is 
clear  that  in  this  case  the  defendant  is  endeavouring  to 
take  a  formal  objection,  of  which,  at  the  time  of  the 
service  of  the  award  he  had  thought  nothing,  and  which, 
if  he  had  mentioned  at  the  time,  would  probably  have 
been  removed  immediately.  I  do  not  think,  therefore, 
that  we  are  called  upon  to  make  a  new  rule  of  practice  in 
this  respect.  Some  notice  is  required,  and  it  is  sufficient 
if  the  notice  is  such  as  was  here  given. 

The  other  points  of  the  case  have  been  fully  entered 
into  by  the  Court,  and  I  entirely  concur  in  the  opinions 
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already  expressed  by  the  learned  Judges  who  have  pre*        1839. 
ceded  me. 


ErskinBi  J. — The  objection  first  urged  upon  the  Court 
was,  that  there  was  no  legal  evidence  of  the  award  having 
been  duly  made;  the  second  was,  that  the  defendant 
had  no  legal  notice ;  and  the  third  was,  that  the  award  is 
bad  upon  the  face  of  it,  the  umpire  having  exceeded  his 
authority. 

The    first  ground   of  objection   is  divided    into    two 
branches ;  first,  that  the  Court  had  no  legal  evidence  of 
the  authority  of  the  umpire  to  make  any  award  at  all ; 
and,  secondly,  that  there  was  no  due  enlargement  of  the 
time  for  making  the  award.     First,  as  to  the  evidence  of 
the  authority  of  the  umpire  to  make  the  award :    That 
authority  is  given  in  case  the  arbitrators  do  not  agree  in 
making  their  award  by  a  time  fixed,  and  that  is  the  ^th 
August,  or  such  other  day  as  they  shall  appoint :  and  it 
appears  that  they  enlarged  the  time  up  to  the  1st  Novem- 
ber, and  that  this  award  was  not  made  until  after  that  date. 
The  arbitrators,  therefore,    not  having  agreed   in   their 
award  either  before  the  ^th  August,  or  before  the  expira- 
tion of  the  enlarged  time,  the  authority  of  the  umpire 
is  sufficiently  obvious,  and  we  have  legal  evidence  of  it. 
Then  was  there  any  legal  evidence  of  the  umpire  having 
properly  enlarged  the  time  ?     It  is  said  not ;  because,  as 
it  appears  on  the  face  of  the  affidavit,  that  the  arbitrators 
continued  to  act  on  the  reference  up  to  the  28th  Sep- 
tember ;  at  least  the  umpire  had  no  authority  to  interfere 
until  that  time,  before  which  no  final  disagreement  had 
taken  place.     But  it  appears  to  me,  that  the  view  taken 
by  the  rest  of  the  Judges  is  correct ;  the  authority  must 
necessarily  vest  in  the  umpire,  at  the  time  which  is  first 
fixed  for  the  arbitrators  to  make  their  award ;  and  if  they 
have  not  then  made  it,  the  umpire  may  step  in  and  keep 
alive  his  jurisdiction,  because  it  might  be  that  the  en- 
largement of  time  by  the  arbitrators  might  extend  beyond 


doooington 
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1839.        the  SOth  September,  and   after  that  the  power  of  the 

^~jjjj^^^   umpire  would  lapse,  and  he  could  not  revive  it     It  is 

9'  therefore  necessarily  implied  by  the  bond  of  submission, 

that  the  umpire  should  have  the  power  of  enlarging  the 

time  at  any  period  between  the  20th  August  and  the  SOth 

September. 

Then  with  respect  to  the  notice,  that  also  branches  off 
into  two  divisions,  because  it  is  said,  first,  that  the  de- 
fendant had  no  notice  of  the  enlargement  of  the  time ; 
and,  secondly,  that  he  had  no  notice  of  the  disagreement 
of  the  arbitrators.  As  to  the  last  objection,  he  had  notice 
on  the  production  of  the  award  made  by  the  umpire ;  and 
as  to  the  notice  of  enlargement,  it  appears,  not  only  by  the 
authorities,  but  by  the  facts  of  this  case,  that  he  bad 
ample  notice,  because  it  appears  that  he  had  notice  given 
to  him  when  the  performance  of  the  award  was  demanded ; 
and,  further,  that  he  made  no  motion  in  Court,  founded 
on  the  want  of  notice,  but  he  laid  by  until  the  present 
motion  was  made,  and  he  now  brings  forward  his  objection 
as  a  means  of  getting  rid  of  the  attachment  which  the 
defendant  is  liable  to  have  sued  out  against  him.  As  no 
authority,  therefore,  is  in  existence  that  a  written  notice 
is  requisite,  the  case  which  has  been  cited,  shewing  that 
knowledge  only  of  the  enlargement  is  required,  is  an 
answer  to  the  objection  which  has  been  raised,  and, 
therefore,  no  sufficient  ground  has  been  shewn  by  the 
defendant  for  resisting  this  attachment. 

As  to  the  excess  of  authority  by  the  umpire,  the  only 
point  is,  as  to  the  share  of  the  defendant ;  as  to  that,  the 
award  is  nugatory,  and  goes  for  nothing ;  but  that  will 
not  vitiate  the  other  part  of  it.  I  perfectly  coincide, 
therefore,  in  opinion  with  the  rest  of  the  Court. 

Rule  absolute  accordingly. 
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1839. 


HiGHAM  r.  Rabbbtt. 

mLELL  Y  had  obtained  a  rule^  calling  upon  the  defendant  In  an  action  of 

to  shew  cause  why  a  verdict  should  not  be  entered  for  the  dauram^^t, 

plaintiff  on  the  second  issue  in  this  action.  *^lei2?5"!f*°* 

It  was  an  action  of  trespass^  for  breaking  and  entering  general  right  of 

the  plaintiff's  close,  and   cutting  down  and   destroying  land  in  question 

certain  gates,  posts,  &c.     The  defendant  pleaded,  first,  i^^par^^.***^ 

not  guilty.     Secondly,  a  general  right  of  way  by  prescrip-  ''^.®i"'T  ^?^^ 

tion  for  the  defendant,  in  respect  of  his  being  owner  of  a  at  cenain  timet, 

*.  •              J          J    /»       1  •                  ^        •xi_           ^              •  and  for  certain 

certain  wood,  and  for  bis  servants  with  carts,  carnages,  purposes. 

horses,  &c.,  at  all  times  and  for  all  purposes  over  the  land  in  JS^dant  wm 

question.     The  third  and  fourth  pleas  were  immaterial  for  not  entitled  to 

the  question  now  before  the  Court.     The  cause  was  tried  diet,  or  to  hav« 

before  Littledale^i.^  at  the  Summer  Assizes  for  the  county  entcre?d^i8. 
of  Suffolk,  and  the  jury  found  a  verdict  for  the  plaintiff  'nbuUvely. 

^                  rf      ^                                     ,              .      ,  under  the  new 

on  the  first  issue,  as  well  as  upon  those  raised  thirdly  and  rules ;  but  the 

fourthly ;  and,  in  respect  of  the  second  issue,  found  specially,  him  a  ne^  trial 

that  the  defendant  possessed  a  limited  right  of  way,  at  f^^'^.fi^'^' 

certain  seasons  of  the  year,  with  carts,  for  the  purpose  of  question,  on 

carrying  timber  from  the  wood  in  question.     The  learned  costs,  both 

judge  took  the  verdict,  the  defendant  contending  that  it  ^^xo  amend 

should  be  entered  distributively  for  him ;  while  the  plaintiff,  *^«»'  pleadingt. 
on  the  other  hand,  urged  that  it  amounted  to  a  decision 
in  his  favour,  the  trespass  complained  of  not  being  proved 
or  found  to  have  been  committed  in  the  execution  of  the 
limited  right  found  to  exist. 

Stephen f  Serjt.,  B,  Andrews ^  and  Palmer ^  now  shewed 
cause,  and  submitted,  that  the  verdict  was  substantially  a 
finding  for  the  defendant,  as  it  decided  the  real  and  im- 
portant question  in  the  cause  in  his  favour.  The  right 
of  way  was  found  to  exist,  and  although  it  was  not  proved 
that  the  act  complained  of  was  committed  in  the  execution 
of  that  right,  it  might  be  presumed  to  be  so  committed, 
and  the  trespass  must  be  considered  to  have  been  justified. 
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tion  5  provided,  that  "  where  in  an  action  of  trespass        1839. 
quare  clausum  fregit,  the  defendant  pleads  a  right  of  com-     "hP^^"^ 
mon  of  pasture  for  divers  kinds  of  cattle,  ex.  gr,,  horses,  «• 

sheep,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right 
of  common  for  some  particular  kind  of  commonable  cattle 
only  be  found  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the  trespasses  proved,  as 
shall  be  justified  by  the  right  of  common  so  found,  and 
for  the  plaintiff  in  respect  of  the  trespasses  which  shall 
not  be  so  justified.'*  Section  6  was  in  these  terms.  ''  And 
in  all  actions  in  which  such  right  of  way  or  common  as 
aforesaid,  or  other  similar  right,  is  so  pleaded  that  the 
allegations  as  to  the  extent  of  the  right  are  capable  of 
being  construed  distributively,  they  shall  be  taken  dis- 
tributively."  Upon  these  rules  the  question  of  entering 
the  verdict  must  depend,  but  it  was  urged  that  the  alle- 
gations in  the  plea  might  be  taken  distributively,  and  that 
the  defendant  would  be  entitled  to  have  the  verdict  entered 
accordingly. 

Kelly  and  Gunningy  in  support  of  the  rule,  contended, 
that  upon  the  first  point  raised  as  to  the  general  entry  of 
the  verdict  for  the  defendant,  there  could  be  no  doubt : 
Drewell  v.  Towler  {a)  confirmed  the  general  proposition, 
that  where  a  prescription  was  set  up,  it  must  be  proved 
as  it  was  alleged.  With  regard  to  the  distributive  mode 
of  entering  the  verdict,  it  was  submitted  that  that  was 
authorized  by  the  new  rules  in  cases  only  where  some- 
thing was  found  by  the  jury  which  was  alleged  in  the 
plea.  Here,  however,  the  right  found  was  not  alleged 
to  exist,  and  it  would  have  been  impossible  for  the  plaintiff 
to  go  to  trial  prepared  to  meet  all  supposititious  cases 
which  might  be  raised  on  the  pleadings.  The  verdict 
could  not  be  entered  distributively,  as  the  record  now 
stood,  but  it  must  first  be  amended.     That  step  should, 

(a)  3  B.  &  Ad.  735. 


Mft  CAaMM  Off  foam  om  BrnMrncm,  c  p^ 

l^M,  tumever^  haer^  been  taken  at  cfae  trial,  and  then  the  Coart 
Hui^HAM  ^<<Kikl  not  have  allowed  it,  onlcM  tiie  trespaas  proved 
^    *•  cane  within  the  Imuced  riizfat  eAahfiafaed.     It  would  be 

Hem,  however,  chat  jueh  a  eaa»  umat  be  attended  with 
graat  hardahip  upon  die  pbrntJiT.  The  caae  of  CamSmg  ▼. 
i£iigiMMtnt^  bad  been  ^^^^A'^  snce  the  new  mlcs.  and 
waa  ciearij  na  fiwoor  of  the  ptaintiff,  for  k  ahewed, 
that  be  eooU  not  have  aew  aaaignrdj  aa  the  defendant 


Ti90ALy  C  J.. — ^Tfaii  plea  m  gtatnl^  claiming  a  general 
r^litof  waj  for  the  porpoae  of  reaching  tUa  wood,  tar  what- 
ever porpoaea  and  at  whatever  tiaKs  the  defendant  might 
think  fit;  andlhequeationiaywhether^aa  the jurj  have  foond 
only  a  limited  right  fer  the  porpoae  of  carrying  tunber,  at 
certain  aeaaona,  it  canbe  aoaaxilded  aa  to  enable  the  Court, 
under  the  new  mlea,  to  enter  the  finding  diatributively  ? 
It  appeara  to  me,  that  the  rulea  of  pleading  cannot  be  8o 
conatrued  aa  to  enable  na  to  do  this.  We  might,  indeed, 
diatribute  it  by  qualifying  it  and  leaving  out  a  part  of  the 
allegationa  contained  in  it,  but  we  are  not  called  upon  to  do 
ao«  If  the  evidence  had  shewn  a  right  to  carry  anything 
through  the  land,  as  alleged,  we  might  have  entered  the 
verdict  distributivelyy  as  finding  a  footway,  or  some  other 
of  those  rights  stated ;  but  I  think  that  we  cannot  im- 
port into  it,  or  add  to  it,  anything  that  is  new.  I  think, 
therefore,  that  this  application  is  beyond  the  scope  of  the 
new  rules ;  but,  if  the  defendant  is  anxious  to  have  his 
limited  right  found,  the  rule  may  be  made  absolute,  on 
payment  of  costs,  for  a  new  trial ;  on  the  second  issue  only 
the  defendant  having  leave  to  amend  his  plea,  and  the 
plaintiff  to  amend  his  replication. 

Rule  accordingly. 
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Porter  v.  O'Meara. 
mLELLY  and  Channell  shewed  cause  against  a   rule  On  a  rule  to 

,        reverse  a  jodg* 

which  had  been  obtained  by  the  defendant  for  reversing  meotofout 

the  outlawry  in  this  case.     It  was  an  action  on  a  judgment,  the  ^'femUiot! 

and    proceedings    to  outlawry  were  commenced   by  the  jj^*ppeared  that 

plaintiff  in  the  month  of  April,  1837;  on  the  18th  May  exigent  had 

been  awarded 

the  writ  of  exigent  was  awarded,  and  in  the   following  ontheisth 
month  of  August  judgment  was  obtained.     The  ground  The  deftm^uit 
upon  which  the  rule  had  been  obtained  was,  that  the  defend-  ^^^  ^**    , 

1  ,.  1  rrii       "pnorto.and 

ant  was  abroad  during  the  proceedings  to  outlawry.  The  at  the  time  of, 
affidavit,  upon  which  the  motion  had  been  made,  was  proceeding  to 
sworn  by  the  defendant,  and  he  stated  that  he  went  to  o'*^*'^^. 

^  '  against  him  by 

France  in  the  year  1832,  with  the  full  knowledge  and  the  plaintiff,  h« 
consent  of  the  plaintiff,  and  remained  there  until  June  Boulogne,  in 
1835;  that  in  that  month  he  came  to  England,  and  sub-  th^joris^ction 
quently  joined    his  reffiment   at    Portsmouth,  and  went  of  the  Court" 

^  J    J  o  '  From  counter* 

abroad  with  it,  and  entered  the  service  of  the  Queen  of  affidaviu,  it 
Spain.     He  returned  to  England  in  the  early  part  of  the   he  wasat 
year  1836;    and   during  the  months   of  March,    April,  ^^May,*^ 
and  a  portion  of  May,  he  was  in  Paris.     In  the  latter  ^,^7.    hm, 

.     r  ^    ''  ,     .  .1    thatthetmieof 

month  he  went  back  to  Spain,  and  remained  there  until  the  award  of 
the  following  November.     In  December,  he  returned  to  alowmate^,* 
London,  and  stayed  for  a  few  days,  and  he  then  went  to  ^j'^**^*^* 
France,  and  remained  there,  until  the   month  of  April  been  produced, 
1839,  except  visiting  London  occasionally.    The  deponent  defendant  poai- 
further  stated,  that  prior  to,  and  at  the  time  of,  and  during  [hatie  wTat 
the  proceedings  to  outlawry  against  him  by  the  plaintiff)  S^'iS^m*^'*. 
he  resided  at  Boulogne,  in  the  kingdom  of  France,  and  the  Court, 
out  of  the  jurisdiction  of  this  Court;  and,  finally,  that  ing  the  plaintiff 
he  had  now  no  intention  of  quitting  this  country,  and  that  2e*^ffid][yif 
he  had  seen  many  houses,  and  that  he  intended  to  hire  made  the  rule 

absolute  on 
one,  in  which  to  live.  payment  of 

It  was  submitted,  that  the  terms  in  which  the  defend-  ^     * 

ant  swore,  were  very  unsatisfactory ;  for  that,  although  it 


I 
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1839.        might  be  that  he  resided  at  Boulogne  during  the  time  to 
Porter       which  he  referred,  yet  that  that  mode  of  expression  did 
«•  not  preclude  the  possibility  of  his  having  frequently  visited 

England.  It  was  incumbent  on  him  to  shew  that  he  was 
not  in  England  during  the  time  of  the  operation  of  the 
writ  of  exigi  facias,  and  the  plaintiff  was  entitled  to  the 
production  of  such  an  affidavit,  that  the  usual  test,  that 
an  indictment  for  perjury  would  lie  upon  it,  might  be 
applied.  The  insufficiency  of  the  affidavit  was  clearly 
shewn  by  an  affidavit  now  produced,  in  answer  to  that 
of  the  defendant,  sworn  by  a  person  named  John  Hinde, 
who  stated  that  he  was  acquainted  with  the  person 
of  the  defendant;  and  that,  being  at  Epsom  races  on 
the  25th  May,  1837,  he  saw  the  defendant  there  in  the 
betting-room  in  the  town.  It  was  urged  that  the  error 
assigned,  on  which  it  was  sought  to  reverse  the  outlawry, 
was  insufficient ;  but  that  even  if  the  Court  should  deem 
it  sufficient,  the  plaintiff  would  be  at  liberty  to  traverse 
the  allegations  made.  He  might  reply  in  effect  that 
which  was  alleged  in  the  affidavit  produced,  that  the  defen- 
dant was  in  the  country  during  the  process  of  outlawry. 
[Tfitfibi/,  C.  J. — I  should  say  it  would  not  be  good.] 
There  was  no  direct  authority,  it  was  admitted,  in  support 
of  the  proposition  suggested,  but  it  was  contended  that 
the  plaintiff  might  raise  the  issue  which  was  involved  in 
the  assignment  of  error.  Serocold  v.  Hampsey  (a)  de- 
cided that  an  assignment  of  error,  alleging  that  the  party 
was  beyond  the  sea  at  the  time  of  the  exigent  being  pro- 
claimed was  sufficient,  and  surely  the  traverse  of  such  an 
assignment  would  be  good.  [Erskine,  J.,  referred  to  Letfi 
v.  Claggett  (6),  where  the  Court  of  Exchequer  reversed 
the  outlawry  of  the  defendant  on  payment  of  costs,  and 
putting  in  bail  in  the  alternative  according  to  the  practice 
in  that  Court,  the  defendant  being  beyond  seas  at  the 


(a)  12  East,  624,  n.    S.  C.  Str.      Prac.  141,  2,  3. 
117S,  and  1  Wils  3.   See  Tidd's         (6)  Ante,  Vol.  5,  p.  322. 
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time  the  writ  of  exigi  facias  issued.]  The  Court,  upon  1839. 
the  authority  of  that  case,  would  not  make  the  rule  pobtse 
absolute  without  imposing  such  terms  on  the  defendant  *. 

as  that  the  plaintiff  should  suffer  no  loss,  and  it  was  urged 
that  the  Court  would  at  least  require  bail  to  the  amount 
of  the  debt,  and  call  upon  the  defendant  to  pay  the 
costs. 

Bompas,  Serjt,  and  Wightman^  in  support  of  the  rule, 
submitted,  that  it  was  a  matter  of  course  to  set  aside  an 
outlawry  on  such  terms  being  imposed  on  the  defendant 
as  the  Court  thought  reasonable;  Hesse  y.  Wood  {a). 
But  at  all  events  the  defendant,  in  this  case,  was  entitled 
to  have  this  rule  made  absolute ;  because,  although  he 
was  seen  at  Epsom  on  the  25th  May,  it  was  quite  possible, 
and  very  probable,  that  he  did  not  leave  Boulogne  until 
the  23rd.  The  exigent  was  awarded  on  the  18th,  and, 
therefore,  he  was  entitled  to  come  to  the  Court.  Richard* 
son  V.  Robinson  (b)  was  a  case  in  point.  With  regard  to 
the  terms,  it  was  submitted,  that  as  this  was  not  a  bailable 
action  since  the  1  &  2  Vict.,  c.  110,  the  Court  would  not 
require  bail.  [Tindal,  C.  J. — In  Serocold  v.  Hampsey 
the  Court  required  special  bail.]  There  the  plaintiff  was 
entitled  to  have  special  bail  in  the  original  action.  [Tin- 
dalf  C.  J. — I  think  it  is  to  be  inferred  that  the  defendant 
was  beyond  seas  at  the  time  of  the  issuing  of  the  writ  of 
exigent,  and,  therefore,  he  is  entitled  to  a  writ  of  error  to 
set  it  aside.  Are  you  willing  to  supply  an  affidavit  that 
the  defendant  was  at  Boulogne  on  the  18th?]  An  affi- 
davit could  be  made  immediately  to  that  effect.  In  the 
case  of  Bryan  v.  Wagstaff^c),  the  error  assigned  was, 
that  the  defendant  was  beyond  the  seas  ;  and  the  plea  was, 
that  he  went  abroad  by  covin  before  the  writ  of  exigent, 
and  remained  there  during  the  time  of  the  proceedings  to 
outlawry ;  and  it  was  held,  that  the  plea  was  bad,  and  the 

(d)  4  Taunt.  691.  (c)  5  B.  &  C.  314 ;  8  Dowl  & 

(6)  5  Taunt.  309.  R.  208. 
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1899. 


POKTEE 


Court  gave  judgment,  declaring  that  the  object  in  going 
abroad  was  immaterial,  if  he  was  abroad  at  the  time  of 
awarding  the  writ. 

An  aflSdavit  was  then  produced,  sworn  by  the  definndant^ 
in  which  he  stated  that  he  was  at  Boulogne  on  the  17th, 
18th,  and  19th  May. 


Kelly. — Should  not  the  plaintiff  have  an  opportunity 
of  answering  this  affidavit  ? 

Tin  DAL,  C.  J.— No :  a  simple  fact  is  sworn  to,  and  the 
only  answer  would  be  an  indictment  for  perjury.  The 
Court  only  required  the  affidavit  for  its  own  satis&ction* 
The  rule  must  be  made  absolute,  on  payment  of  costs 

Rule  absolute,  (a) 

(a)  See  a  similar  application  by  the  same  defendant  in  the  Queen's 
Bench,  post. 


The  pl&intiff 
having  de- 
iDurr^  to  the 
defcDcIant'tf 
plea,  caoDot 
add  the  joinder 
ID  demurrer  for 
him,  bat  the 
defendant  is 
entitled  to  four 
dayi,  in  which 
he  is  bound  to 
deliTer  the 
joinder  to  the 
defendant  for 
that  purpone. 


MuLLTNS  V.  Cox. 

^TEPHENj  Serjt.,  shewed  cause  against  a  rule  for 
setting  aside  the  joinder  in  demurrer,  and  all  subsequent 
proceedings  iu  this  suit,  for  irregularity.  It  was  an  action 
on  a  bill  of  exchange,  brought  against  the  defendant  as 
drawer  ;  and  the  plea  was,  that  the  defendant  did  not,  on 
the  day  when  the  bill  became  due,  receive  notice  of  dis- 
honour. The  plaintiff  had  demurred,  and  had  added  the 
joinder  in  demurrer,  and  the  question  which  arose  upon 
this  rule  was,  whether  the  plaintiff  was  not  entitled  to 
make  up  the  demurrer  book  at  once,  and  add  the  joinder 
for  the  defendant  t  or  whether  he  was  compellable  to  give 
four  days?  It  was  submitted,  that  the  practice  to  be  adopted 
was  precisely  like  that  of  adding  a  similiter.  That  was  the 
practice  which  existed  in  the  Court  of  Queen's  Bench, 
and  it  ought  to  be  followed  here.  [Erskine,  J. — In  Baylis 
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y.  Hayward{a)  it  was  decided  that  it  was  not  necessary  1839. 
for  a  party  in  a  sci.  fa.  to  return  the  demurrer  book,  and^  Mitlldh 
therefore,  that  a  judgment  signed  for  not  returning  it  was  ^• 
irregular.]  The  rule  of  H.  T.,  4  Wra.  4,  Reg.  8  (Practice 
Rules)  {b\  was  in  these  terms  :  ''  No  rule  for  joinder  in  de- 
murrer shall  be  required,  but  the  party  demurring  may  de- 
mand a  joinder  in  demurrer,  and  the  opposite  party  shall  be 
bound  within  four  days  after  such  demand  to  deliver  the 
same,  otherwise  judgment.**  The  next  rule  provided, 
that ''  To  a  joinder  in  demurrer  no  signature  of  a  serjeant 
or  other  counsel  shall  be  necessary,  nor  any  fee  allowed 
in  respect  thereof.**  Upon  the  construction  of  these  rules, 
therefore,  there  was  nothing  to  prevent  the  plaintiff  from 
making  up  the  demurrer-book  at  once,  all  those  obstacles 
which  formerly  existed  to  such  a  course  being  removed ; 
and  upon  that  point  Mr.  Justice  Coltman  had  already 
given  his  opinion  in  a  case  at  Chambers.  The  language 
of  the  first  rule,  it  was  to  be  observed,  was  not  compul- 
sory, and  the  word  **  may,**  which  was  used,  could  not  be 
construed  to  mean  "  must.**  The  question,  it  was  sub- 
mitted, was  merely  upon  the  reasonableness  of  the  adop- 
tion of  the  practice.  It  had  long  been  settled  in  the 
Queen's  Bench,  and  the  only  cause  which  had  prevented 
its  being  pursued  in  this  Court  earlier  was,  that  until 
recently  the  signature  of  a  serjeant  was  required. 

Wilde,  Serjt.,  in  support  of  the  rule,  contended  that 
the  rules  of  Court  which  had  been  referred  to  effected 
no  alteration  in  the  practice  in  this  respect,  and  that  it 
was  still  competent  for  the  defendant  to  require  the  four 
days. 

Tin  DAL,  C.  J.— The  fair  construction  of  the  rules,  and 
the  fair  inference  to  be  drawn  from  them  is,  that  so  much 
of  the  practice  as  before  required  a  rule  for  joinder  in 

Ca)  Ante,  Vol.  3,  p.  633.  (6)  Ante,  VoL  2,  p.  304. 
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1839.        demurrer  is  abolished ;  and  if  you  follow  up  the  rules, 

^^TT^^^^     it  is  clear  that  the  defendant  has  four  days,  in  which  he  is 

o.  bound   to  deliver  the  joinder.     If  you  take  away  from 

him  those  four  days,  it  is  manifestly  opposed  to  the  rules. 

Vaughan,  J. — I  think  that  the  defendant  has  four  days 
in  which  to  join  in  demurrer. 

Rule  absolute. 
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1839. 
Knight  v.  Warren.  ^^ — v — ' 

M  ETERSDORFF  shewed  cause  against  a  rule  nisi,  ifadefectiTe 
obtained  by  Humfrey^  for  setting  aside  the  writ  of  sum-  ]|^iJd,7t'ouglit 
mons  issued  in  this  case,  and  all  proceedings  thereon,  for  |?  ^  ^^^  °^ 
irregularity.  On  the  ^th  April,  instructions  were  sent  by  w-sealiog. 
the  defendant  to  his  attorney,  to  appear  to  an  action  at  the 
suit  of  William  Wright.  An  appearance  was  accordingly 
entered ;  and  on  the  8th  of  May  a  summons  was  taken  out 
to  set  aside  the  copy  of  the  writ.  On  the  1 1  th  it  was  set 
aside,  on  the  ground  that  there  was  no  praecipe  to  warrant 
the  writ,  as  the  former  was  at  the  suit  of  Wright,  and  the 
latter  at  the  suit  of  Knight.  On  the  2nd  May  the  de- 
fendant tendered  to  the  plaintiff  the  amount  for  which 
the  action  was  brought.  On  the  SOth  April,  the  plaintiffs 
attorney  gave  the  defendant  notice  not  to  appear  to  the 
first  writ.  On  the  1 4th  May,  the  defendant  was  served 
with  another  copy  of  the  writ,  at  the  suit  of  Knight.  On 
the  13th,  the  writ  had  been  re-sealed,  and  the  name  altered 
from  Wright  to  Knight.  The  objection  was  to  the  second 
writ,  and  the  question,  therefore,  arose,  whether  a  plaintiff 
might  not  serve  a  writ  which  had  been  regularly  re-sealed, 
after  a  formal  abandonment  of  the  copy  already  served  ? 
Since  the  passing  of  the  Uniformity  of  Process  Ac^>  ^^  ^^^ 
clearly  competent  for  a  plaintiff  to  serve  a  copy  of  a  re- 
sealed  writ.  The  old  rule  was,  that  at  any  time  before  the 
return  of  the  process,  it  was  in  the  power  of  the  plaintiff 

X  X  2 
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1839.        to  amend  his  writ  and  re-seal  it.     He  could  not  amend  the 

^JJ[gjj^       copy  which  had  already  been  served ;  but  that  had  not 

«•  been  attempted  here.     The  writ  itself  had.  in  fact,  been 

Waa&en 

abandoned,  and  the  amended  writ,  which  was  in  reality 

rendered  a  new  one,  by  means  of  the  re-sealing,  had  been 
served.  In  order  that  the  present  application  might  suc- 
ceed, it  must  be  contended  that  there  was  no  power  to 
amend  process,  and  serve  the  amended  process.  It  was 
admitted  that  the  defendant  had  made  a  tender,  but  whe- 
ther that  was  available  or  not,  must  depend  on  the  evidence 
which  should  be  produced  at  the  trial.  That  could  not 
interfere  with  the  question,  as  to  the  regularity  of  the  pro- 
ceeding on  the  part  of  the  plaintiff.  In  Durden  v.  Ham' 
mond  (a),  it  was  decided,  that  before  a  writ  is  returnable, 
it  may  be  altered  as  to  the  return  day,  without  being  re- 
stamped,  provided  the  last  appointed  return  day  be  not 
beyond  the  time  at  which  the  writ  might  at  first  have  been 
made  returnable.  In  Leigh  v.  Leigh  (6),  a  writ  of  right 
issued  on  the  ^th  December,  1884,  returnable  on  the  26th 
January,  1835 ;  the  return  day  was  altered  from  time  to 
time  until  it  was  finally  made  returnable  in  November, 
1835.  The  Court  then  held,  that  the  re-sealing  made  it  a 
new  writ.  Now,  by  s.  10  of  the  Uniformity  of  Process  Act, 
writs  were  in  force  during  a  period  of  four  calendar  months, 
and,  therefore,  it  was  competent  for  the  plaintiff  at  any  time 
during  that  period  to  amend  his  writ.  On  these  grounds, 
the  present  rule  ought  to  be  discharged. 

Humfreyy  in  support  of  the  rule,  contended,  that  this 
proceeding  of  the  plaintiff  was  only  an  improper  attempt  to 
avoid  the  effect  of  a  tender,  by  leaving  the  same  date  to  the 
altered  writ  as  existed  in  it  previous  to  the  alteration. 
This,  however,  could  not  be  allowed,  because,  by  s.  12  of 
the  Uniformity  of  Process  Act,  it  was  provided,  '*  that 
every  writ  issued  by  authority  of  this  act  shall  bear  date 

(a)  1  B.  &  C.  U 1 ;  2  Dowl.  &  R.  207.        (W  Ante,  Vol.  4,  p.  650. 
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on  the  day  on  which  the  same  shall  be  issued.*'    If,  there-        1830. 
fore,  the  amended  writ  could  be  considered  as  a  new  writ,       knTght 

and  that  was  the  most  favourable  view  which  could  be      „,  ^' 

Warbkn. 

taken  of  it,  the  proper  date  was  not  affixed  to  it. 

Coleridge,  J. — ^This  writ  must  be  considered  as  having 
issued,  in  fact,  when  it  was  re-sealed.  Then  if  it  was,  it 
has  a  wrong  date  upon  it ;  it  is  irregular,  as  being  in  con- 
travention of  the  act  of  Parliament.  If  this  was  done  with 
a  view  to  defeat  the  effect  of  a  tender,  it  cannot  be  allowed 
to  succeed. 

Rule  absolute. 


The  Queen  9.  Flower  and  Others. 

rW  HITE  moved  for  a  rule  to  shew  cause  why  the  pro-  in  no  indict- 
secutor  of  this  indictment  should  not  give  particulars  of  the  °'®**^  ^^^^ 

o        r  nuisance  m 

nuisance  which  formed  the  subject  of  the  prosecution.     It  stopping  up  the 

was  an  indictment  against  the  defendants  for  throwing  mud  river,  by 

at  different  times  into  the  river  Thames,  and  thus  stopping  ^^^Ihe  'act 

up  the  course  of  the  river,  in  forming  the  foundations  of  the  appearing  per- 

*  .  •  manent,  the 

proposed  new  houses  of  parliament.     It  was  important  to  Court  refused 

the  defendants,  that  they  should  know  the  days  when  the  rule  for  the 

acts  complained  of  were  committed,  as  well  as  the  particulars  SJ^datwof  the 

of  the  acts  themselves.     In   The  Kins  v.  Curwood  and  actsin  question, 

.     1        .  but  granted  It 

Others  {a)f  the  Court  granted  particulars  m  a  much  more  as  to  the  ads 
extensive  way  than  was  here  prayed.  That  was  an  in- 
dictment for  a  nuisance,  and  contained  twelve  counts, 
which  described  the  nuisance  in  different  ways,  and  charged 
it  to  have  been  committed  in  different  parishes  and  coun- 
ties within  the  jurisdiction  of  the  Central  Criminal  Court. 
The  indictment  was  removed  by  certiorari ;  and  on  reading 
it,  without  affidavit,  the  prosecutor  was  ordered  to  give  the 

(a)  3  Ad.  &  El.  815 ;  5  Nev.  &  Man.  369. ' 
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The 
Queen 

V. 

Flower 
and  Others. 


defendant  a  note  of  the  several  acts  of  nuisance  which  he 
intended  to  prove. 

Coleridge,  J. — The  days  when  the  acts  in  question 
were  done  are  immaterial.  Besides,  the  prosecutors  may 
not  know  the  days  on  which  they  were  done.  The  de- 
fendants may  have  the  particulars  of  the  acts  charged,  but 
not  the  particulars  of  the  days  on  which  it  is  proposed  to 
shew  that  they  were  done.  In  the  case  of  The  King  v. 
Curwood  the  nuisances  were  committed  in  different  coun- 
ties, and  were  not  permanent  in  their  nature ;  but  here 
the  acts  complained  of  are  permanent. 


Rule  accordingly. 


In  a  luit  for 
tithes  in  the 
Ecclesiastical 
Court,  if  the 
defendant 
pleads  a  plea, 
mrhich  raises  a 
question  be- 
yond the  juris- 
diction of  the 
Court,  but 
afterwards 
waives  it,  this 
Court  will  not 

Erant  a  pro- 
ibition  in  that 
stage  of  the 
proceedings. 


CaRDEW  r.  COTTEY. 

C>//i0^2)£/i  shewed  cause  against  a  rule  obtained  by 
Erie,  for  issuing  a  writ  of  prohibition  to  the  Consistorial 
Court  of  the  diocese  of  Exeter.  It  was  a  suit  promoted 
for  the  recovery  of  great  tithes,  by  the  lessee  of  the  tithing 
garb  of  the  rectory  of  Salcombe  Regis,  against  the  defend- 
ant, a  parishioner  and  inhabitant,  and  occupier  of  titheable 
lands  within  that  parish.  It  appeared,  from  the  a£Sdavits, 
that  the  defendant  pleaded  to  the  libel  in  bar,  without 
denying  the  character  of  the  plaintiff,  or  his  own  inhabit- 
ancy and  occupancy  of  lands  within  the  limits  of  the  parish; 
but  he  alleged  that  those  lands  were  "  not  within  the 
bounds,  limits,  or  titheable  places  to  the  rectory  of  the 
parish  church  of  Salcombe  Regis  belonging,  but  are  within 
the  bounds,  limits,  or  titheable  places  to  the  rectory  of 
Sidbury  belonging,  and  that  the  great  tithes  thereof,  are 
a  portion  of  tithes  within  Salcombe  Regis  belonging  to 
the  rectory  of  Sidbury,  and  are  of  right,  and  by  lawful 
prescription,  payable  to  the  latter.**     This  plea  was  ad- 
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mitted^  and  the  defendant's  proctor  assigned  to  prove  it.        1839. 

Various  extensions  of  the  term  probatory  were  obtained,       cabdew 

and    that    period  ultimately  expired  without  any  proofs  ^' 

being  offered.     It  was  then  understood  that  the  plea  had 

been  abandoned.     The  defendant  was  then  required  to 

put  in  his  personal  answer.     He  introduced  it  accordingly, 

but  on  objection   being  made  to  it,  it  was  decreed  to  be 

insufficient,  and  he  was  required  to  answer  further.     That 

was  the  state  of  the  pleadings  and  the  case  when  the 

present  rule  was  obtained.     Crowder  submitted,  that  in 

order  to  entitle  a  party  to  a  prohibition,  it  must  appear 

that  the  Ecclesiastical  Court  was  proceeding  to  try  matter 

over  which  it  had  no  jurisdiction.  In  Dutens  v.  Robson  (n), 

it  was  held,  that  where  the  subject  of  a  suit  in  an  inferior 

Court  is  within  the  jurisdiction  of  that  Court,  though  in 

the  proceedings  a  matter  be  stated  which  is  out  of  its 

jurisdiction,  yet,  unless  it  is  going  on  to  try  such  matter, 

a  prohibition  will  not  lie.     Here,  the  subject  matter  of  the 

suit  was  clearly  within  the  jurisdiction  of  the  Ecclesiastical 

Court.     Then  the  defendant  endeavoured  to  raise  by  his 

plea  a  question  of  portion,  but  afterwards  abandoned  that 

plea.     Nothing,  therefore,  appeared  to  be  a  subject  of 

decision  by  the  Ecclesiastical  Court,  except  what  properly 

came  within  its  jurisdiction.     The  question  as  to  portion, 

therefore,  would  not  be  tried  by  the  inferior  court.     In 

Dike  V.  Brown  (b)  it  was  held,  that  a  prohibition  shall 

not  be  granted  to  proceedings  in  the  Spiritual  Court  for 

tithe  of  wood  not  titheable,  *  unless  it  appears,  upon  the 

proceedings  there,  not  to  be  titheable.     It  was  true  that 

in   French  v.    Trash  {c)^   a  prohibition   was  granted   on 

affidavit  that  the  defendant  (to  a  libel  for  tithes  in  kind  in 

the  Spiritual   Court,)  answered  on    oath,    or  pleaded  a 

modus,  without  its  appearing  that  the  modus  was  regularly 

pleaded  below,  so  as  to  be  put  in  issue  there.    The  ground 

on  which  the  Court  decided  in  that  case  was,  ''  that  there 

(ri)  1  H.  Bl.  100.        (6)  2  Lord  Raym.  835.        (c)  10  E&st,  34S. 
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1839.  was  nothing  to  try  in  the  Court  below  but  the  modus 
Cabdew  insisted  upon  in  the  defendant's  answer."  Here,  nothing 
of  the  kind  appeared,  as  no  question,  without  the  jurisdic- 
tion of  the  Spiritual  Court,  had  been  raised  below.  In 
Byerley  v.  Windus  (a),  the  language  of  Mr.  Justice  Bay- 
ley  is  very  important  His  lordship  says,  ''  This  brings 
me  to  the  second  question,  where  the  proceedings  are  in 
such  a  state  in  the  Court  below,  as  to  warrant  a  prohibition 
at  present.  Where  the  Spiritual  Court  has  jurisdiction 
over  the  subject  matter,  it  will  have  jurisdiction  equally 
where  the  claim  is  founded  upon  prescription,  or  upon 
any  other  right ;  it  is  only  when  the  Spiritual  Court  is 
proceeding  towards  the  trial  of  the  prescription^  that  a 
claim  by  prescription  furnishes  ground  for  a  prohibition. 
If  the  prescription  is  admitted,  the  Spiritual  Court  may 
go  on  with  the  case ;  and  this  was  the  foundation  of  the 
consultation  in  Jacob  y.  DaUow{b).  But  when  once  it 
appears,  by  the  proceedings  in  the  Spiritual  Court,  that  the 
prescription,  instead  of  being  admitted,  is  disputed,  and 
that  the  parties  are  in  progress  to  bring  its  existence  to 
trial,  the  Courts  of  Common  Law  are  not  bound  to  wait 
till  the  parties  have  in(!urred  the  expense  oi putting  it  tn 
issue^  but  the  prohibition  is  grantable  at  oncer  In  this 
case,  however,  it  did  not  appear  that  the  Ecclesiastical 
Court  either  was  about  to  try,  or  would  necessarily  have 
to  try,  a  question  not  within  its  jurisdiction.  The  present 
rule  ought,  therefore,  to  be  discharged. 

Erle^  in  support  of  the  rule,  contended,  that  on  the  face 
of  the  pleadings  there  was  sufficient  proof  that  a  matter 
of  common  law  jurisdiction  was  about  to  be  tried  by  the 
Ecclesiastical  Court;  for  the  only  matter  in  dispute  be- 
tween the  parties  which  had  been  suggested  at  all,  was 
one  of  boundary.  That  was  a  matter  of  common  law 
cognizance,  with  respect  to  which  the  Ecclesiastical  Court 

Ca)  5  B.  &  C.  I ;  7  Dowl.  &  R.  564.     (6)  Salk.  551 ;  2  Lord  Raym.  755. 
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could  not  determine.  In  Buggin  v.  Bennett  (a),  Lord  1839. 
Mansfield  said,  *'  If  it  appears,  from  the /ace  ofthepro^ 
ceecUngs,  *  that  the  Court  below  has  no  juristUetian^*  a 
prohibition  may  be  issued  at  any  time,  either  before  or 
qfier  sentence,  because  all  is  a  nullity ;  it  is  coram  non 
judice.^  The  case  of  French  v.  Trtuk  shewed  that  the 
Court  need  not  wait  until  the  Ecclesiastical  Court  actually 
jSrooeeded  to  try  to  decide  a  question  not  within  its  juris- 
diction before  the  prohibition  issued,  provided  it  was 
clear  that  only  such  a  question  must  be  decided  by  the 
Court.  On  the  authority  of  these  two  cases,  it  was  sub- 
mitted, that  a  writ  of  prohibition  ought  to  issue  in  the 
present  instance. 

Ctir.  adfo.  vuU. 

Coleridge,  J. — This  was  an  application  for  a  writ  of 
prohibition  to  the  Consistorial  Court  of  the  Diocese  of 
Exeter.  The  suit  was  for  great  tithes  instituted  by  the 
lessee  of  the  tithing  garb  of  the  rectory  of  Salcombe 
Regis,  against  the  defendant,  a  parishioner  and  inhabitant, 
and  occupier  of  titheable  lands  within  that  parish.  The 
defendant  pleads  in  bar,  not  denying  the  character  of  the 
plaintiff,  his  own  inhabitancy  and  occupation  of  lands 
within  the  limits  of  the  parish,  but  alleging  that  these 
lands  are  "  not  within  the  bounds,  limits,  or  titheable 
places  to  the  rectory  of  the  parish  church  of  Salcombe 
Regis  belonging,  but  are  within  the  bounds,  limits,  or 
titheable  places  to  the  rectory  of  Sidbury  belonging,  and 
that  the  great  tithes  thereof  are  a  portion  of  tithes  within 
Salcombe  Regis,  belonging  to  the  rectory  of  Sidbury, 
and  are  of  right  and  by  lawful  prescription  payable  to  the 
latter.**  There  can  be  no  doubt  that  a  question  of  portion 
is  one  which  thb  Court  will  prohibit  the  Court  Christian 
from  trying;  the  reason  is  given  in  an  Anonymous  case  in 

(c)  4  Burr.  3035. 
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1839.         Godbolif  P»  ^t  for  a  pordonist  "claims  by  prescription, 
^'T^'^""^     and  not  merely  as  pastor  or  by  reason  of  the  parsonage, 
o*  but  by  a  collateral  cause,  namely,  by  prescription,  which 

is  a  temporal  cause,  and  they,  &c.**  If,  therefore,  the 
Court  below  be  now  proceeding  to  try  this  question,  or 
if  there  can  be  nothing  else  to  try,  the  writ  ought  to  issue, 
and  the  only  difficulty  which  I  have  had  in  deciding  this 
point  arises  from  the  obscurity  in  which  the  affidavits  and 
the  argument  equally  left  the  state  of  the  cause  below. 
In  the  affidavit  for  the  rule,  nothing  was  stated  but  the 
libel  and  plea ;  the  affidavit  on  the  other  side,  however, 
made  by  the  proctor  for  the  promovent,  discloses  that  this 
plea  was  admitted,  and  the  defendant's  proctor  assigned 
to  prove  it,  that  after  several  extensions,  the  term  pro- 
batory expired  without  any  proof  offered ;  that  he  then 
understood  the  plea  to  be  abandoned,  and  called  on  the 
defendant  for  his  personal  answer;  that  the  defendant 
introduced  his  personal  answer  accordingly,  which  had 
been  objected  to,  and  decreed  to  be  insufficient,  and  no 
further  answer  required.  It  is  in  this  state  of  the  plead- 
ings that  the  writ  is  moved  for,  and  in  this  state  I  think, 
upon  the  whole,  that  it  ought  not  to  issue.  The  Court 
below  has  jurisdiction  over  the  original  subject  matter  of 
the  suit,  of  all  that  appears  on  the  face  of  the  libel ;  the 
plea  introduced  new  matter,  which,  if  the  defendant  ob- 
jected, the  Court  could  not  try ;  but  the  defendant  then 
made  no  objection,  he  accepted  time  for  the  proof  of  his 
allegations,  and  finally  appears  to  have  waived  the  plea. 
The  cause  now  stands  for  his  answer  to  the  allegations  in 
the  libel.  At  present,  therefore,  the  Court  below  is 
dealing  with  nothing  beyond  its  jurisdiction.  It  has  been 
often  decided,  that  it  is  not  enough  for  matter  beyond 
the  jurisdiction  to  appear  incidentally  in  the  cause  to 
warrant  our  prohibition  to  the  Court  below,  unless  it  also 
appears  that  the  Court  are  about  to  try,  or  must  try  that 
matter.  If  by  the  course  of  the  Court  below  this  question 
of  portion  may  still  be  revived,  and  become  the  question 
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in  the  cause,  it  will  then  be  time  enough  for  the  defendant         1839. 
to  apply  to  thb  Court  for  its  restraining  power.     At  pre-     ^'caiimw' 
sent,  the  application  is  either  too  late  or  too  early,  and  «• 

the  rule  must  be  discharged.  It  is  sworn  that  the  proc- 
tors had  agreed  to  abide,  as  they  well  might,  by  the  sen- 
tence of  the  very  intelligent  judge  below,  and  not  to  apply 
for  any  prohibition,  but  there  has  been  no  opportunity 
to  answer  or  explain  this  allegation,  and,  therefore,  I  dis- 
charge the  rule  without  costs. 

Rule  accordingly. 


Doe  dem.  Smith  v.  Payton. 

jJOfVLING  moved  to  discharge  a  defendant  under  the  Raietbaolute 
Small  Debtor's  Act,  the  43  Geo.  3,  c.  123.  He  was  in  cus-  |~i^"„eJr 
tody  for  one  shilling  damages  and  the  costs,  in  an  action  ^or  the  dis- 

vx  v^    /»       charge,  under 

of  ejectment.     He  cited  Doe  v.  — *—  (a),  Doe  dem.  Daffey  the  Small 
v.  Sinclair  (6),  and  Doe  dem.  ThreUfordy.  Ward  (c),  over-  of\  defendant 
ruling  the  case  of  Doe  v.  Reynolds  (rf).     It  was  also  sub-  *^|fj^^^  ^f 
mitted,  that  a  rule  absolute  ought  to  be  granted  in  the  the  application 

.       I       had  been  given 

first  instance.     There  were  two  demises  stated  in  the  to  only  one  of 
declaration,  one  by  Smiih,  who  was  the  person  really  in-  SepSnSj^the 
terested,  and  another  by  an  infant,  son  and  heir  of  a  person  other  having 

'  ^  '  r      ^        nointereit,and 

from  whom  Smith  had  bought  the  property;  a  demise  it  not  being 
by  him  being  added  merely  for  the  sake  of  security.  Ser-  he  was  to  be 
vice  of  notice  of  this  application,  under  the  rule  of  H.  T., 
2  Wm.  4,  had  been  effected  on  Smith  only,  who  lived  at 
Staines,  and  on  inquiry  of  him  and  of  his  attorney,  as  to 
where  the  other  lessor  of  the  plaintiff  was  to  be  found, 
they  were  unable  to  give  any  account  of  him.  It  was  sub- 
mitted, that  it  was  useless  serving  that  person  as  he  had  no 


(a)  Ante*  Vol.  1,  p.  69.  (c)  Ante,  Vol,  5,  p.  200. 

(6)  Ante,  Vol.  5,  p.  615.  (d)  10  B.  &  C.  481. 


found. 
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1839.  ^  interest;  and  that,  as  the  act  said  nothing  as  to  giving 
notice  of  the  application,  but  as  that  was  regulated  merely 
by  the  practice  of  the  Court,  this  was  a  case  where  the 
rule  might  be  granted  absolute  at  once. 

Williams,  J. — I  was  at  first  unwilling  to  grant  more 
than  a  rule  nisi,  but,  under  the  circumstances,  it  may  be 
absolute. 

Rule  absolute. 


Sell  r.  Adams. 

Wh««aplain-  JiUTT  dSiA  Chandless  shewed  cause  against  a  rule  for 
peranptoiy  setting  aside  a  judgment  as  in  case  of  a  nonsuit.  On  the 
toy^atthe'M]^  30th  of  January,  a  rule  for  judgment  as  in  case  of  a  non- 
Dracticable  suit,  which  had  been  obtained,  was  discharged  on  a  per- 
he  is  bound  to    emptory  undertaking  by  the  plaintiff,  who  was  an  attorney. 


gtoM^to'ti^  the   ^  ^^y  ^^  *^®  "^^^  practicable  Court  day,  before  the  sheriff 
^"?'f^d   t     ^^  Hereford.    The  affidavits  shewed,  that  previous  sheriffs 


obtaioijudg-  had  been  in  the  habit  of  appointing  Court  days  for  the 

as  in  case  of  trial  of  causes ;  but  that  the  present  sheriff,  since  he  had 

alS^h  for  ^^"  '"  office,  had  not  adopted  that  practice,  but  had 

that  parpoie,  appointed  Court  days  for  the  trial  of  causes  on  the  appli- 

cewaiy  for  him  cation  of  the  parties.    An  application  was  made  to  the 

■pedal  ap.  sheriff,  on  behalf  of  the  plaintiff,  and  the  cause  was  tried  on 

SS?fiSn^  Ac  *®  ^^^^  ^P"'»  ^"  ^^®  absence  of  the  defendant.  In  Easter 
sheriff.  Term,  and  previous  to  the  trial,  the  defendant  obtained  a 

rule  absolute  for  judgment  as  in  case  of  a  nonsuit,  after  a 
peremptory  undertaking.  The  question,  therefore,  was, 
whether  this  judgment  was  regular  ?  If  the  plaintiff  could 
have  proceeded  earlier  to  the  trial  of  the  cause,  and  pre- 
vious to  obtaining  the  rule  for  judgment  absolute,  that 
judgment  was  regular?  If  the  plaintiff  had  thought  pro- 
per to  apply  earlier  to  the  sheriff  to  appoint  a  day  for 
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trying  the  cause  he  might,  and  thus  have  proceeded  to  1839. 

trial  pursuant  to  his  peremptory  undertaking.    This  he  sbll 
had  not  done,  and,  therefore,  the  judgment  was  regular. 


R.  V.  Richards  and  Ogle^  in  support  of  the  rule,  con- 
tended, that  as  there  had  been  no  public  Court  held 
according  to  the  practice  existing  previous  to  the  present 
sheriff's  coming  into  office,  the  plaintiff  could  not  proceed 
to  trial  earlier  than  he  did.  If  the  defendant  wanted  to 
force  the  plaintiff  on,  he  ought  to  have  applied  to  the 
sheriff  to  appoint  a  public  day. 

Coleridge,  J. — ^This  is  an  application  to  set  aside  a 
judgment  as  in  case  of  a  nonsuit  for  irregularity.  I  must 
see,  therefore,  if  there  has  been  any.  The  plaintiff  has 
given  an  undertaking  to  try  at  the  next  practicable  Court 
day  before  the  sheriff.  That  undertaking  he  was  bound 
to  fulfil.  By  the  affidavits,  it  appears  that  he  has  not, 
and  that  he  might  have  made  application  to  the  sheriff,  and 
have  tried  the  cause  long  since.  Then  it  is  contended  that 
there  is  an  irregularity,  because  the  defendant  was  bound 
to  give  notice  to  the  sheriff  for  that  purpose ;  and  that 
the  defendant  has  been  unwilling  to  proceed  to  trial.  But, 
it  is  said,  the  defendant  is  only  anxious  to  have  the  cause 
dbposed  of,  and  he  is  glad  to  have  it  disposed  of  in  this 
way.  The  plaintiff,  however,  was  bound  to  know  the 
practice  of  the  sheriff's  Court,  when  he  undertook  to 
comply  with  it.  It  was  his  duty,  therefore,  to  get  a  day 
appointed  by  the  sheriff  for  trying  the  cause.  The  pre- 
sent rule  must,  therefore,  be  discharged. 

Rule  discharged. 


V. 

Adams. 
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Where  a  de- 
fendant makes 
an  affidavit 
at  a  judge's 
chambers, 
identi^ring  a 
docnmeot, 
which  is  ex- 
hibited to  him 
only,  and  not 
filed,  he  will  be 
compelled  to 
allow  the 
plaintiff  to  take 
a  copy  of  that 
document, 
although  it  is 
sworn  to  fur- 
nish a  defence 
to  the  action. 


Tebbutt  V.  Ambler. 

jU  UMFRE  Y  applied  for  a  rule  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  take  a  copy  of  a  cer- 
tain paper  writing.  The  action  was  brought  to  recover 
the  amount  of  an  attorney's  bill.  In  order  to  get  the  bill 
taxed,  the  defendant  went  before  a  learned  judge,  and 
made  an  affidavit  of  the  identity  of  a  document,  the  effect 
of  which  was,  that  all  claims  of  the  plaintiff  on  the  defend- 
ant had  been  settled.  The  document  was  not  annexed  to 
the  affidavit,  but  merely  exhibited  to  the  deponent.  Hum- 
frey  submitted,  that  the  plaintiff  had  as  much  right  to 
inspect  the  document  as  if  it  had  been  annexed  to  the 
affidavit,  and  was  now  on  the  files  of  the  Court. 


Rule  granted. 

Hoggins  shewed  cause  in  the  first  instance,  and  con- 
tended, that  the  document  in  question  was  part  of  the 
defendant's  evidence  in  support  of  his  defence  to  the  action, 
and  therefore  the  plaintiff  could  have  no  right  to  inspect 
and  take  a  copy  of  it«  He  cited  Smith  v.  Winter  (a)^ 
where  it  was  held,  that  the  Court  will  not  compel  a  de- 
fendant to  produce  a  deed  for  the  inspection  of  the  plaintiff 
when  the  latter  has  no  interest  in  it.  Here  it  could  not 
be  said  that  the  plaintiff  had  any  interest  in  this  docu- 
ment. In  Jessel  v.  MiUingen  (6),  the  Court  refused  to  allow 
the  plaintiff  to  inspect  a  document  in  the  hands  of  the 
defendant,  alleged  by  his  (the  defendant's)  attorney  to  be 
signed  by  the  plaintiff,  and  to  afford  a  perfect  defence  to 
the  action,  upon  an  affidavit  of  the  plaintiff,  that  if  such  a 
document  existed,  and  purported  to  be  signed  by  him,  the 
signature  was  a  forgery.    This  case  was  precisely  in  point. 


(a)  Ante,  Vol.  6,  p.  386. 


(6)  1  M.  &  Scott,  605. 
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and  furnished  a  direct  authority  against  the  application.  The        1 839. 
document  was  not  presumed  to  be  in  Court  now,  as  it  was 
a  mere  exhibit,  and  was  only  supposed  to  be  in  Court 
during  the  time  that  it  was  shewn  to  the  deponent. 

Humfretfy  in  support  of  the  rule,  contended,  that  the 
document  in  question  must  be  considered  as  in  Court  still, 
as  it  had  been  removed  only  for  the  convenience  of  the 
party  to  whom  it  belonged.  The  cases  cited  on  the  other 
side  were  no  doubt  perfectly  correct ;  for  there,  the  in- 
strument had  never  been  brought  into  Court.  Here, 
however,  the  document  had  been  brought  into  Court,  and 
was  as  much  in  the  legal  possession  of  the  Court  as  if  it 
was  still  in  Court. 

Coleridge,  J. — This  is  a  new  case,  and  one  of  con- 
siderable importance.  The  cases  referred  to  were  pro- 
perly decided,  and  I  don't  think  that  what  I  am  going  to 
say  will  interfere  with  them.  The  question  is,  under  what 
'circumstances  is  the  defendant  in  possession  of  this  do- 
cument? He  brought  it  to  the  Chambers  of  a  judge,  and 
there  it  was  exhibited  to  him.  According  to  the  old 
practice,  it  would  have  been  annexed  to  his  affidavit,  and 
filed  with  it.  When  filed,  either  party  might  have  re- 
ference to  it.  But,  for  the  convenience  of  the  party  to 
whom  the  document  belongs,  he  is  not  by  the  modem 
practice  compelled  to  annex  it  to  his  affidavit  He  is 
allowed  to  take  it  away,  as  he  may  want  it  for  various 
purposes.  But  of  course  he  takes  it  away  clogged  with 
the  same  conditions  as  it  was  at  the  Chambers.  If  he  does 
so,  he  must  not  deny  the  opposite  party  the  exercise 
of  the  right  to  which  he  would  have  been  entitled,  if  it 
had  remained  in  the  Chambers  of  the  judge ;  that  is,  of 
fulfilling  an  implied  undertaking  to  allow  the  opposite 
party  to  inspect  and  take  a  copy.  The  plaintiff  might 
have  had  it  at  the  time ;  it  is  so  far  conceded.     He  did 
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1889.        not  take  it  then ;  but  that  does  not  deprire  him  of  his 
ToioTT      ^^^  to  ^^^  ^  copy  at  another  time.    The  present  rale 


V.  must  therefore  be  absolute. 

Amblie. 


Rule  absolute. 


Bryant  v.  Wagner. 

may,  on  one  J-  IN  DALE  applied  for  a  rule  to  admit  the  plaintiff  in 
to*l£^din&  *^^  ^^**®  ^  ®"®  *"  formA  pauperis,  and  by  prochein  amy. 
to  rae  io  formi  The  question  was,  whether  there  was  any  objection  to  the 
mx>chein  amy.    two  applications  being  combined  in  one  ? 

The  rale  for 
admitting  a 

plaintiff  to  roe        WiLLiAMs,  J.— (After  consulting  Mr.  Hill,  the  clerk  of 

as  a  pauper,  ^  ° 

need  not  be       the  rules),  I  do  not  see  any  objection  to  the  application. 

drawn  np  on 
reading  conn* 

^''^^:^-  R"l«  grated. 

mentis  only  for 

the  information  .  .  i.       y     * 

of  the  Court.  Channell  afterwards  obtained  a  rule  nisi  for  discharging 

this  rule,  and  against  it  Tindale  shewed  cause.  The 
ground  of  objection  to  the  rule  sought  to  be  discharged, 
was,  that  there  was  no  certificate  of  counsel  of  the  plaintiff's 
good  cause  of  action  annexed  to  the  rule.  Tindale  sub- 
mitted, that  it  was  not  necessary  to  have  a  certificate  at 
all,  when  counsel  appeared  in  Court,  and  said  there  was 
good  cause  of  action.  Thb  had  been  so  done  by  himself, 
when  he  moved  that  the  plaintiff  might  be  admitted  to 
sue  in  form&  pauperis.  The  case  was  different  from  one 
in  which  the  application  was  made  by  an  attorney  on 
summons  at  Chambers.  There,  no  doubt,  a  certificate 
was  necessary,  as  otherwise  the  judge  who  made  the 
order  would  have  no  materials  of  informing  himself  that 
the  plaintiff  had  a  good  cause  of  action.     Where  the 
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application  was  made  by  counsel  in  person  in  open  Court,        1839. 
sufficient  information  was  given  to  the  Court  that  the       Bryant 
plaintiff  had  a  good  cause  of  action.     In  the  present  case*  «• 

however,  a  certificate  was  given  by  counsel,  and  was 
handed  in  at  the  time  of  making  the  motion  to  the  officer 
of  the  Court.  The  officer,  however,  thought  it  was  not 
necessary  to  draw  up  the  rule  on  reading  the  certificate, 
and,  therefore,  it  was  not  annexed  to  the  rule  admitting 
the  plaintiff  to  sue  as  a  pauper. 

Channett,  in  support  of  the  rule,  submitted,  that  there 
was  no  difference  in  point  of  practice  between  a  case 
where  the  certificate  was  granted  in  Court,  and  one  where 
it  was  granted  by  a  judge  at  Chambers.  The  objection 
was,  not  that  it  did  not  appear  on  the  face  of  the  rule 
that  the  certificate  of  counsel  had  been  granted,  but  the 
objection  was,  that  when  the  application  was  made  to  the 
officer,  the  petition  of  the  pauper  only  was  found,  and  it 
did  not  then  appear  that  there  was  any  certificate  of 
counsel.  The  certificate  ought  to  have  been  annexed  to 
the  affidavit  of  the  plaintiff,  and  petition.  If  it  had  been 
so  annexed,  the  present  rule  would  not  have  been  moved 
for.  It  could  not  be  considered  as  a  vexatious  applica- 
tion, because  the  certificate  was  the  foundation  of  the 
proceeding. 

CoLKRiDOE,  J. — I  apprehend  that  Mr.  Channell  is 
correct  in  stating  that  the  certificate  of  counsel  is  a  matter 
of  importance.  But  then  it  is  not  for  the  benefit  of  the 
opposite  party,  but  for  the  information  of  the  Court. 
In  this  case  every  thing  has  been  done  which  ought  to 
be  done,  except  one  thing,  as  it  is  alleged,  which  is,  that 
the  officer  did  not  draw  up  the  rule  on  reading  the  cer- 
tificate of  counsel.  I  think  he  was  right  not  to  do  so,  as 
it  is  not  annexed  to  the  affidavit,  or  verified  by  it.  But 
at  the  same  time,  all  has  been  done  which  ought  to  be 
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1839. 


Bryant 

V. 

Wayner. 


done,  as  the  certificate  is  for  the  information  of  the  Court. 
The  rule  must,  therefore,  be  discharged,  but  not  with 
costs. 

Rule  discharged  without  costs. 


If  a  Undlord 
of  fornished 
lodgings  by  his 
miscondiict 
justifies  a 
tenant  in  an 
abrupt  depar- 
ture daring  a 
tenancy  limited 
to  a  specific 
period,  he 
cannot  recover 
rent  for  the 
nvhole  time 
agreed  on,  but  is 
entitled  to  rent 
for  the  time 
durinff  which 
there  nas  been 
an  actual 
•ccupation. 


KiRKMAN  r.  Jervis. 

J.  HIS  was  an  action  for  the  use  and  occupation  of  part 
of  a  furnished  house.  The  particulars  of  demand  stated 
a  special  contract  to  pay  a  sum  of  40/.  for  six  months  from 
the  S5th  March,  and  credit  was  given  for  the  sum  of  14/. 
which  had  been  paid  in  advance  on  account  of  rent.  At 
the  trial,  before  Mr.  Seijt.  Arabin^  the  plaintiff's  counsel 
in  opening  the  case  stated,  that  the  action  was  on  a  special 
contract  to  take  the  apartments  for  the  six  months  for 
the  sum  of  40/.,  but  that  he  was  not  able  to  prove  it 
Evidence  was  then  given  as  on  a  quantum  meruit,  and  it 
appeared  that  the  defendant  occupied  the  apartments 
from  the  ISth  May  for  seven  weeks,  when,  owing  to  some 
misconduct  on  the  part  of  the  plaintiff,  who  also  lived  in 
the  house,  and  refused  to  allow  the  defendant  to  light  a 
fire  to  cook  some  fish  on  a  Sunday,  the  defendant  said 
that  he  should  leave  the  apartments ;  the  plaintiff  said 
that  she  did  not  care  if  he  did,  as  she  could  get  a  much 
better  rent  for  them.  The  defendant  accordingly  staid 
in  the  apartments  one  week  more,  and  then  quitted. 
Evidence  was  also  given  to  shew  that  the  apartments  were 
worth  about  21.  a-week,  and  the  jury  gave  a  verdict  for 
1/.  \9s.  4>d.f  which  sum,  together  with  the  H/.  8d.  which 
was  admitted  to  be  paid,  made  exactly  2L  a-week  for  the 
eight  weeks*  occupation.  A  rule  nisi  having  been  obtained 
for  a  new  trial. 


Gumey  and   Tindale  shewed  cause,  and   contended, 
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that  the  verdict  ought  not  to  be  disturbed,  as  there  was  1839. 
evidence  to  shew  that  the  apartments  were  worth  S/. 
a^week,  and  the  conduct  of  the  plaintiff  in  putting  an  end 
to  the  tenancy  did  not  affect  the  question ;  and  also  that 
the  plaintiff  was  not  so  bound  by  the  particulars  of  demand 
that  she  was  not  entitled  to  prove  on  a  quantum  meruit, 
though  she  was  unable  to  prove  the  special  contract. 

Humfrey  and  James^  contra.  The  misconduct  of  the 
plaintiff  in  preventing  the  defendant  having  the  full  use 
of  the  apartments,  would  take  away  her  right  to  recover 
any  thing  beyond  the  amount  paid,  and  she  was  moreover 
bound  by  her  particulars  of  demand  to  prove  the  special 
cantractf  Holland  v.  Hopkins  {a)  ^  Breckon  v.  Smith  {b\ 
were  cited,  and  also,  by  the  opening  of  her  counsel, 
Duncomb  v.  Daniel  (c). 

Coleridge,  J. — In  this  case  I  think  there  should  be  no 
rule.  It  cannot  be  doubted  that  the  jury  have  taken  a 
view  of  the  case,  which  upon  the  evidence  may  be  right. 
An  occupation  of  eight  weeks  was  proved.  Here  was 
evidence  which  would  warrant  them  in  estimating  that  at 
40s*  a-week,  14/.  8d,  had  been  paid,  and  they  have  given 
a  verdict  for  W.  I9s.  M.  But  it  is  said,  that  the  plaintiff's 
counsel  opened  that  there  had  been  a  special  contract 
for  a  taking  for  six  months  absolutely,  at  a  given  sum,  and 
that  the  plaintiff's  particulars  shewed  that  that  was  in* 
tended  to  be  proved,  but  that  she,  by  her  own  misconduct, 
determined  the  tenancy,  and,  therefore,  that  she  was 
entitled  to  nothing.  Assuming  the  premises  to  be  correct, 
which  I  do  not  concede,  I  am  not  prepared  to  assent  to 
the  conclusion.  If  a  landlord,  by  his  misconduct,  justifies 
the  tenant  in  an  abrupt  departure  during  a  tenancy  limited 
to  a  specific  period,  and  to  be  compensated  by  a  fixed 
sum,  he  can  neither  recover   the  whole  rent  upon   the 

(a)  2  B.  &  P.  243.  (6)  I  A.  &;  E.  488.         (c)  8  C.  &  P.  22. 
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1839.        original  contract,  nor  insist,  as  in  an  ordinary  tenancy,  upon 

^r^^CT^^     tl^e  want  of  notice ;  but  if  he  has  been  paid  a  sum  for 

V-  the  actual  occupation,  I  do  not  see  how  the  tenant  can 

Jkb>tis 

recover  that  back;  and  if  after  the  misconduct  of  the 
landlord  the  tenant  remains  in  occupation  for  any  time,  I 
as  little  understand  how  he  can  refuse  to  pay  what  a  jury 
may  think  such  occupation  is  worth ;  and  that  is  the 
present  case :  at  the  end  of  seven  weeks,  the  misconduct 
in  question  occurs,  but  he  has  previously  paid  what 
is  equivalent  to  the  occupation  up  to  that  time ;  he  remains 
in  the  house  a  week  longer,  and  the  jury  assess  upon  him 
a  sum  which  they  deem  proper  for  that  week's  occupation. 
In  this  way  of  viewing  the  case,  it  is  hardly  necessary  to 
consider  the  binding  effect  attributed  to  the  opening  and 
the  plaintiff's  particulars ;  but  I  may  say,  that  although  I 
entirely  agree  with  the  observation  said  to  have  been 
made  by  Lord  Denman^  in  Duncombe  v.  Daniel,  and  think 
his  remarks  both  true  and  important  with  reference  to  the 
facts  before  him,  I  do  not  agree  that  the  plaintiff  is  bound 
to  stand  upon  an  express  special  contract,  and  cannot 
resort  to  an  implied  one,  because  his  counsel  has  stated 
such,  and  at  the  same  time  said  he  could  not  prove  it; 
and  with  regard  to  the  particulars,  they  would  be  made 
an  instrument  of  great  injustice  if  they  were  held  to  have 
so  narrow  and  conclusive  an  operation  as  the  defendant's 
counsel  contended  for.  The  rule  will,  therefore,  be  dia* 
charged. 

Rule  discharged 


The  King  r.  Bezant. 
The  sureties  of  KeLLY  shewed    cause  against  a  rule,   obtained    by 

a  defendaat  on  ^  °  ,    ,  ^       '' 

the  removal  of   Ckatinelly  calling  on  Boys  and  Williams,  the  sureties  of 

aa  indictmeat 

for  a  misde- 

meaaoar  by  certiorari  from  the  quarter  sessions,  are  liable  to  pay  the  prosecutor's  costs,  althouffh 

there  is  no  undertaking  to  that  effect  in  the  recognizance,  or  direct  provision  to  that  effect  in  the 

SWm.Ac  M.c.  11,  s.  3. 
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the  defendant,  to  shew  cause  why  they  should  not  pay  the        1889. 
sum  of  37/.  9*.  5rf.,  the  costs  taxed  by  the  Master,  for  the     THB^wa 
prosecution  of  the  above  indictment,  or  why  in  default  •• 

thereof,  their  recognizance  should  not  be  estreated  into 
the  Exchequer.  The  recognizance,  which  was  pursuant 
to  the  5  Wm.  &  M.  c.  11,  s.  2,  and  the  8  &  9  Wm.  8, 
c.  83,  s.  2,  was  in  the  following  form : — "  London :  Be  it 
remembered,  that  on  the  first  day  of  February,  in  the 
first  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by 
the  grace  of  God  Queen  of  the  United  Kingdom  of  Great 
Britam  and  Ireland,  Defender  of  the  Faith,  Theophilus 
Bezant,  (now  a  prisoner  in  Her  Majesty's  gaol  of  New- 
gate,) but  late  of  Critchell  Place,  Hoxton,  in  the  county  of 
Middlesex,  gent.,  George  Mence  Boys,  of  Abchurch 
Lane,  in  the  city  of  London,  accountant,  William  Williams, 
of  No.  6,  Rood  Lane,  in  the  said  city,  wine  merchant, 
came  before  me.  Sir  John  Patteson,  knight,  one  of  Her 
Majesty's  Justices  of  the  Queen's  Bench,  and  acknow- 
ledged to  owe  to  our  said  Lady  the  Queen,  the  several 
sums  following,  that  is  to  say,  the  said  T.  B.  the  sum  of 
two  hundred  pounds,  and  the  said  G.  M.  B.,  and  W.  W. 
the  sum  of  one  hundred  pounds  each,  of  lawful  money  of 
Great  Britain,  to  be  levied  upon  their  several  goods  and 
chattels,  lands  and  tenements,  to  Her  Majesty's  use,  upon 
condition,  that  if  the  said  T.  B.  shall  appear  in  Her 
Majesty's  Court  of  Queen's  Bench  at  Westminster,  on  the 
first  day  of  next  Easter  Term,  and  shall  plead  to  all  and 
singular  indictments  of  whatsoever  mbdemeanours  whereof 
he  stands  indicted ;  and  at  his  own  proper  costs  and 
charges,  shall  cause  and  procure  the  issue  or  issues  that 
may  be  joined  thereon,  to  be  tried  in  the  same  term,  or  at 
the  sittings  of  nisi  prius,  to  be  holden  after  the  same  term 
in  and  for  the  city  of  London,  if  the  said  Court  shall  not 
appoint  any  other  time  for  the  trial  thereof;  and  if  the 
said  Court  shall  appoint  any  other  time,  then  at  such  other 
time,  and  shall  give  due  notice  of  such  trial  to  the  prose- 
cutor, or  his  clerk,  in  Court ;  and  shall  appear  from  day 
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1839.        to  day  in  the  said  Court,  and  not  depart  until  discharged 
The^King     ^y  *^®  ®^^  Court,  then  this  recognizance  to  be  void,  or 
„  «•  else  to  remain  in  full  force. 

**  Taken  and  acknowledged  the  day  and  year  first  afore- 
said, at  the  Old  Bailey,  London,  before  me, 

"  J.  Patteson.** 
This  was  an  indictment  for  an  indecent  assault,  which  was 
preferred  at  the  Quarter  Sessions,  and  afterwards  removed, 
at  the  instance  of  the  defendant,  by  writ  of  certiorari  into 
this  Court.  The  defendant  was  convicted.  The  object 
of  the  present  application  was  to  compel  the  sureties  to 
pay  the  prosecutor's  costs  incurred  in  prosecuting  the 
indictment  after  its  removal  into  this  Court.  Whether  the 
sureties  were  Uable  to  those  costs  must  depend  upon  the 
terms  of  the  recognizance.  First,  the  sureties  became 
bound  that  Bezant  should  appear  in  the  Court  of  Queen's 
Bench.  He  did  so.  Secondly,  they  were  bound  that  he 
should  plead  to  all  indictments  for  misdemeanours  which 
should  be  preferred  against  him.  He  did  so,  for  he  pleaded 
to  this  indictment,  which  was  the  only  one  preferred  against 
him.  Thirdly,  they  became  bound  that  he  should,  at  his 
own  proper  costs  and  charges,  cause  and  procure  the 
issues  joined  to  be  tried.  He  did  so  ;  was  convicted ;  was 
sentenced,  and  suffered  his  sentence.  So  far,  therefore, 
all  the  matters  which  the  sureties  had  undertaken  should 
be  performed  by  Bezant  were  performed  by  him.  On 
the  recognizance,  therefore,  it  was  quite  clear  that  no 
liability  for  costs,  subsequent  to  the  removal,  existed  against 
the  sureties.  The  question  then  arose,  whether  any  lia- 
bility was  imposed  by  the  statute?  The  words  of  the 
5  Wm.  &  M.  c.  11,  s.  3,  were,  "That  if  the  defendant 
prosecuting  such  writ  of  certiorari  be  convicted  of  the 
offence  for  which  he  was  indicted,  that  then  the  said  Court 
of  King's  Bench  shall  give  reasonable  costs  to  the  prose- 
cutor, if  he  be  the  party  grieved  or  injured,  or  be  a  justice 
of  the  peace,  mayor,  bailiff,  constable,  headborough, 
ty thingman,  churchwarden,  or  overseer  of  the  poor,  or  any 
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Other  ciTil  officer,  who  shall  prosecute  upon  the  account  of 
any  fact  committed  or  done,  that  concerned  him  or  them, 
as  officer  or  officers,  to  prosecute  or  present,  which  costs 
shall  be  taxed  according  to  the  course  of  the  said  Court ; 
and  that  the  prosecutor,  for  the  recovery  of  such  costs, 
shall,  within  ten  days  after  demand  made  of  the  defendant, 
and  refusal  of  payment,  on  oath,  have  an  attachment 
granted  against  the  defendant  by  the  said  Court,  for  such 
his  contempt ;  and  that  the  said  recognizance  shall  not  be 
discharged  till  the  costs  so  taxed  shall  be  paid.**  The 
present  prosecutor  could  not  be  considered  as  coming 
within  the  meaning  of  that  section  at  all.  He  was  neither 
a  party  grieved  nor  injured,  nor  was  he  any  of  the  officers 
mentioned  in  the  section.  Then  came  the  8  &  9  Wm.  8, 
c.  S3,  which  rendered  the  former  act  perpetual ;  and  by 
sec.  S,  authorized  the  recognizance  to  be  taken  before  a 
justice  of  this  Court,  as  well  as  before  any  of  the  justices 
of  the  county  in  which  the  indictment  was  found.  This 
latter  act,  therefore,  did  not  carry  the  effect  of  the  re- 
cognizance any  further.  According  to  the  terms  of  the 
recognizance,  and  according  to  the  provisions  of  the 
statute,  there  was  no  pretence  whatever  for  charging  the 
sureties  with  these  costs.  In  one  case,  it  appeared,  which 
had  been  decided  in  Michaelmas  Term  1831,  of  which  a 
manuscript  note  had  been  given  by  Mr.  Robinson  of  the 
Crown  Office,  an  application  similar  to  the  present  had 
been  granted.  The  name  of  the  case  was  The  King  v. 
Tomkins.  There  the  prosecutor,  after  final  judgment, 
taxed  his  costs,  and  afterwards  issued  an  attachment  for 
them.  A  motion  was  aftewards  made  to  estreat  the  re- 
cognizances of  the  sureties,  and  an  order  was  made  re- 
quiring them  to  pay  the  sum  of  20/.,  otherwise  the  recog- 
nizances to  be  estreated.  It  did  not  appear  from  the 
report  what  the  facts  were  in  that  case  ;  therefore,  it  was 
not  at  all  certain,  that  under  such  circumstances  as  the 
present,  the  Court  would  grant  such  an  application.  The 
bail  had  done  nothing  more  than  enter  into  this  recog- 
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18S9.        nizance,  and  that  they  had  fulfilled.     If  such  a  constnic- 
^ju^Yixso     ^'^"  ^^  ^^^^  contended  for  was  to  be  put  upon  the  act  of 
^  **  Parliament  and  the  recognizance,  it  would,  in  fact,  be 

making  law,  and  not  expounding  this  statute.  In  the 
case  of  The  King  v.  Teal  and  Others  (a),  it  was  decided, 
that  the  amount  of  the  costs  to  be  taxed  is  not  limited  by 
the  recognizance,  which  is  only  a  further  security  for  them  ; 
and  the  Court  will  not  discharge  the  recognizance  till  the 
taxed  costs  are  paid  to  the  prosecutor.  In  that  case,  the 
application  was  on  the  part  of  the  sureties  to  discharge 
the  recognizance.  The  answer  to  that  appUcation  would 
be,  that  the  defendant  was  a  party  to  that  recognizance, 
and,  therefore,  as  his  recognizance  could  not  be  discharged, 
the  recognizance  of  the  bail  could  not  be  discharged. 
That  was  not  the  case  here,  for  no  such  application  was 
made.  The  Court  then  held,  that  as  to  the  amount  of 
the  costs,  it  was  not  limited  by  the  sum  mentioned  in  the 
recognizance.  The  sureties  could  only  become  liable  to 
pay  the  costs,  according  to  the  terms  of  some  express 
enactment,  or  the  terms  of  the  recognizance  itself.  There 
was  no  enactment  to  that  efiect;  there  were  no  terms  in 
the  recognizance  to  that  effect.  If  the  sureties  were  liable 
on  their  recognizance,  the  question  of  their  liability  ought 
to  be  tried  in  a  proceeding  on  the  recognizance.  For 
these  reasons  the  present  rule  ought  to  be  discharged. 

Channell,  in  support  of  the  rule,  submitted  that  the 
first  question  to  be  decided  was,  whether  the  prosecutor 
was  a  party  "grieved  or  injured*' within  the  meaning  of 
the  words  of  the  statute  ?  and  secondly,  whether,  because 
the  recognizance  did  not  in  express  terms  impose  the 
liability  to  costs,  the  prosecutor  was  not  still  entitled  to 
them  ?  By  section  2  of  the  5  Wm.  and  M.  c.  1 1,  it  was 
required,  that  in  order  to  prevent  the  facility  previously 
existing  in  obtaining  writs  of  certiorari,  two  manucaptors 

(a)  13  East,  4. 
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should  enter  into  a  recognizance  in  the  amount  of  20/.  for        1839. 
the  due  trial  of  the  indictment.     The  amount  there  in-     xhTkbio 
troduced  was  merely  a  nominal  sum.  which  was  to  be  v. 

limited  by  the  discretion  of  the  Judge.  The  amount  was 
not  confined  to  the  sum  of  20/.,  nor  was  the  liability  of 
the  sureties,  as  appeared  from  the  case  of  The  King  ▼.  TeaL 
The.  case  of  The  King  v.  Tomkins^  already  referred  to,  was 
an  authority  to  shew  that  this  Court  would  grant  applica- 
tions similar  to  the  present.  The  case  of  The  King  ▼.  Teal, 
shewed  that  an  order  would  be  made  for  a  sum  exceeding 
the  amount  of  the  recognizance.  But  here,  it  was  only 
sought  to  compel  the  sureties  to  pay  a  sum  which  fell 
short  of  the  amount  of  the  recognizance,  into  which  they 
had  entered.  The  statute  and  the  recognizance  must  be 
construed  together.  The  preamble  began  by  setting  forth, 
that  notwithstanding  the  provisions  of  previous  statutes, 
writs  of  certiorari  were  unduly  obtained,  to  the  hindrance 
of  justice  in  a  variety  of  cases,  and,  therefore,  the  statute 
(sec.  2)  provided  certain  obstacles  to  obtaining  writs  of 
certiorari.  Then  by  section  S,  certain  provisions  were 
made  with  respect  to  granting  costs  to  *'  the  party  grieved 
or  injured."  These  words  ought  to  receive  a  liberal  con- 
struction, in  order  to  fulfil  the  object  which  the  legislature 
evidently  had,  to  check  as  far  as  possible  the  undue  issuing 
of  writs  of  certiorari.  In  the  case  of  The  King  v.  In- 
cledon  (a),  it  was  held,  that  the  prosecutor  of  an  indictment 
for  obstructing  a  highway,  must  shew  himself  to  be  the 
party  grieved,  in  order  to  obtain  costs  under  the  5  Wm. 
and  M.  c.  11,  s.  3.  Therefore,  where  the  prosecutor  did 
not  apply  for  the  costs,  until  two  years  after  judgment 
given,  and  it  did  not  appear  that  he  had  even  used  the 
highway  before  it  was  stopped,  and  while  it  was  stopped, 
declared  he  did  not  care  about  it;  the  Court  of  King*s 
Bench  was  of  opinion,  that  he  was  not  entitled  to  costs  as 
the  party  grieved,  although  the  prosecution  was  at  his 

(a)  1  M.  &  SeL  268. 
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instance  and  expense.  That  case  shewed  that  the  person 
entitled  to  costs  under  this  act,  must,  in  order  to  authorise 
him  to  receive  them  be  personally  grieved  in  some  way. 
Here,  the  matter  was  purely  of  a  personal  nature,  and  the 
verdict,  judgment,  and  punishment  shewed  that  the  pro- 
secutor must  be  considered  as  having  been  grieved.  The 
practice  of  the  Court  had  always  been,  in  cases  like  the 
present,  to  compel  the  sureties  to  pay  the  costs  of  the 
prosecutor,  as  prayed  by  the  present  rule. 

Cur.  adv.  mUt. 

Williams,  J. — ^This  was  a  rule  calling  on  Boys  and 
WilUams,  the  sureties  for  the  defendant,  to  shew  cause 
why  they  should  not  pay  the  sum  of  37L  9s.  Sd.^  the  costs 
taxed  for  the  prosecution  of  the  indictment ;  or  why,  in 
default  thereof,  the  recognizance  should  not  be  estreated 
into  the  Exchequer.  The  question  was,  whether  the  re- 
cognizance, being  in  the  form  which  I  will  now  state,  and 
which  is  the  form  which  is  always  used,  is  complied  with, 
and  ought  to  be  discharged,  as  all  that  is  contained  in  it 
in  terms  is  actually  done  ?  The  recognizance  is  in  a  printed 
form,  which,  I  am  told  by  the  officers,  is  the  one  always 
in  use,  and  it  is  this: — [The  learned  Judge  then  read 
the  recognizance.]  The  rule  was  resisted,  on  the  ground 
that  the  recognizance  is  to  do  certain  things,  all  of  which 
have  undoubtedly  been  done  to  the  very  letter,  as  the  de- 
fendant has  been  tried  and  convicted  and  is  now  suffering 
the  sentence  of  the  Court.  Therefore,  as  the  payment  of 
the  costs  is  not  in  the  recognizance,  it  is  contended  that 
there  is  nothing  to  be  done  by  the  sureties ;  but  that  all 
the  terms  of  the  recognizance  have  been  complied  with ; 
and  which  amounts  to  this,  that  the  defendant  will  regularly 
proceed  to  trial,  and  will  abide  the  sentence  of  the  Court. 
I  thought  that  there  was  considerable  difficulty  in  the  case, 
and  there  is  no  decision  on  the  subject  that  I  can  find  in 
any  printed  report,  and  I  believe  that  there  is  none  to  be 
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found.  It  was  not  contended  by  Mr.  Kelly^  in  resisting  1889. 
the  ruky  that  the  recognizances  ought  to  be  discharged. 
He  did  not  carry  his  argument  to  that  eztentj  but  he  con- 
tended that  it  ought  not  to  be  enforced,  and  should  remain 
in  Court  to  have  whatever  effect  it  might  by  law.  Indeed, 
the  case  of  The  King  v.  Teal  is  an  authority  against  the 
argument,  that  the  recognizance  ought  to  be  discharged. 
In  that  case,  the  application  was,  that  on  i>a]rment  of  the 
whole  amount  of  the  recognizance,  (of  4(M.),  the  recog- 
nizance should  be  discharged.  Therefore,  the  bail  pro- 
posed to  pay  to  the  whole  amount  of  the  recognizance,  and 
the  motion  was  to  discharge  it  on  that  payment ;  but  it  was 
refused,  as  there  was  an  ulterior  liability  on  the  recog- 
nizance for  the  costs.  For  that  reason,  it  is  not  here  con- 
tended that  this  recognizance  ought  to  be  discharged. 
When  it  is  said  that  it  shall  remain  for  such  purposes  as 
by  law  it  may  be  available  for,  it  is  diflScult  to  see  in  what 
way  it  can  be  put  in  force,  except  in  the  way  it  was  in 
the  case  of  The  King  v.  Teal,  and  that  is  to  make  the 
parties  responsible  for  the  costs.  However,  the  decision 
of  the  present  case  does  not  rest  there ;  because  I  have 
been  iurnished  with  another  case,  which  certainly  came 
before  some  Court,  though  I  cannot  learn  whether  it  was 
this  or  the  full  Court.  I  have  got  the  rule  nisi,  the  affi- 
davits, the  names  of  the  counsel  in  the  case,  and  the  form 
of  the  rule  which  was  granted.  The  rule  nisi  called 
on  the  sureties  to  shew  cause  why  the  recognizance 
should  not  be  estreated.  The  case  came  on  for  argument, 
and  the  rule  absolute  that  was  granted  was  in  these 
terms. 

''Friday,  25th  November,  1831. 
Berwick-on-Tweed.       ^  Upon  reading  the  several 


The  King 


affidavits  of  Geo.  How,  and 


V.  >Thomas    How,    and    upon 

Wm.  Hopper  Tomkins      I  hearing    counsel    on    both 

and  others.  J  sides,  it  is  ordered,  that  if 

Thos.  Meaning  and  Thos.  How,  the  bail  for  the  defendants 
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1839.        in  this  prosecution  do  pay  to  the  prosecutors  or  their  at- 
^T^^^T"^     torney,  on  or  before  the  record  day  of  next  Term,  the  sum 
V.  of  SO/,  a-piece,  being  the  amount  of  the  recognizance  in 

this  prosecution,  the  rule  made  this  Term  that  they  should 
show  cause  why  their  recogniasances  should  not  be  estreated 
into  the  Exchequer  to  be  discharged.  And  it  is  further 
ordered,  that  if  such  several  sums  of  20L  be  not  pidd  on 
or  before  the  Znd  day  of  next  Term,  then  the  said  recog- 
nizances of  the  said  bail  (or  of  such  of  them  as  shall  not 
have  so  paid  the  said  sum  of  20/.),  shall  be  estreated  into 
the  Exchequer. 

Mr.  Wightman  for  the  plaintiff. 
Mr.  Archbold  for  the  defendant. 

By  the  Court  (a)." 

That  appears  undoubtedly  to  have  been  done,  o  n  an 
aflSdavit  of  facts  similar  to  the  present.  The  same  ob- 
jection was  raised  as  in  the  present  case,  for  I  have  the 
aflSdavit  which  was  used  by  the  sureties.  The  defendant 
had  taken  liis  trial  and  had  abided  by  the  judgment  of  the 
Court,  and  had  suflTered  the  sentence.  Therefore,  in  that 
case  also,  as  in  the  present,  all  that  the  recognizance  in 
terms  required  was  done,  and  yet  the  Court  ordered  that 
the  recognizances  should  be  estreated,  unless  the  money 
was  paid.  The  case,  therefore,  which  was  that  of  The 
King  V.  Tomkins,  is  not  distinguishable  from  the  present, 
and  is  no  doubt  an  authority,  as  I  have  all  the  original 
documents.  I  have  also  been  furnished  by  Mr.  Robinson,  of 
the  Crown  oflSce,  with  a  manuscript  of  the  late  Mr.  Dealtry 

(a)  Copy  of   Mr.    Robinson's  ment,  an  attachment  went  against 

note.  the  defendant ;  and  on  the  same 

"  Defendant  having  removed  day  prosecutor  obtained    a  rule 

indictments  from  sessions,  and  nisi  to  estreat  the  recognizances 

being  convicted,  the  prosecutor,  of  defendant's  bail.    The  rule  was 

after  final  judgment,  obtained  a  made  absolute  for  the  bail  to  pay 

side  bar  rule  to  get  his  costs  upon  20/.,  otherwise  their  recognizan- 

it,  under  the  statute,  and  on  affi-  ces  to  be  estreated." 
davit  of  demand  and  non-pay- 
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of  that  office,  of  a  case  of  The  King  v«  Chamberlayne  (a), 
which  occurred  in  Hilary  Term,  in  the  26  Geo.  8, 
where  the  recognizances  were  respited  on  the  sureties 
undertaking  to  pay  the  costs.  In  that  case,  therefore, 
there  was  an  express  direction  that  the  recognizances 
should  be  estreated,  unless  the  sureties  paid  the  prose- 
cutor's costs.  In  the  case  of  The  King  y.  Creevey  (6)  also, 
which  is  a  material  case  on  another  point,  it  is  well  known 
that  the  sureties  did  pay  the  costs  of  that  prosecution. 
Therefore,  as  this  has  been  the  form  of  recognizance 
which  has  always  been  used,  and  this  has  also  been 
the  practice  which  has  been  observed  in  such  cases, 
and  as  moreover  it  cannot  be  contended  that  this  recog- 
nizance ought  to  be  discharged,  I  cannot  understand  for 
what  purpose  it  can  remain  in  Court,  unless  for  the  pur- 
pose that  the  sureties  should  be  responsible  for  the  costs. 
This  rule  must  consequently  be  made  absolute. 


1839. 


Thb  Kdto 

r. 
Bbzamt. 


Rule  absolute. 


(a)  The  following  are  copies  of 
the  rules  of  Court,  and  of  Mr. 
Dealtry's  note.  The  case  is  also 
reported  in  1  Term  Report*  103, 
though  somewhat  differently, 
"  Thursday  next,  after  the  octave 
of  the  purification. 

26  Geo.  3rd. 


London. 

The  King 

against 

Robert  Chamber^ 

laine,  Jun. 


Upon  reading 
the  affidavit, 
&c.  it  is  or- 
dered that  Sa- 
turday next  be 


given  to  the  defendant's  bail,  to 
shew  cause  why  the  recognizance 
of  the  said  bail,  entered  into  in 
this  cause,  should  not  be  estreated 
into  the  Exchequer,  upon  notice, 
&c. ;  on  the  motion  of  Mr.  Daven- 
port. 

Monday. — Upon  hearing  coun- 
sel on  both  sides,  it  is  ordered  that 


the  recognizance  of  the  defend- 
ant's in  this  cause,  be  respited, 
the  defendant's  bail  undertaking 
to  pay  the  costs. 

Mr.  Bearcroft  for  the  defendant. 

Sir.  Thos,  Davenport  for  the 
prosecution. 
Mr.  Dealtry's  ms.  note. 

"  Motion  by  Sir  J.  Daveiqwrt, 
to  estreat  the  recognizance  on  affi- 
davit of  attorney  for  the  prosecu- 
tion, that  he  had  taken  out  letters 
of  administration  as  a  creditor  of 
the  prosecutor,  and  demanded  the 
costs  of  the  bail,  but  they  had  not 
paid  them. 

Rule  nisi. 

Mr.  Bearcrqft  shewed  cause. 

P.  Cuv. — Let  the  recognizance 
be  respited  on  the  bail  undertak- 
ing to  pay  the  costs." 

(b)  1  M.  &  Selw.  273. 
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Ex  parte  Hutt, 

^  rnte^Si'  (Harrington  moved  for  a  mandamus  to  be  directed 
in  copyhold       to  the  Steward  of  the  manor  of  Northleish.  Oxfordshire, 

property,  are  .  .       •  .  .  . 

entitled  to  in.  requinng  him  to  admit  the  applicant  Hutt  to  inspect  the 

oHhe  manor,'  couTt  roUs  of  the  manor.     Several  persons  were  interested 

oUMrTjobinK  ^  *^®  property  of  which  the  rolls  in  question  were  the 

intheappli-  title*      The  applicant  Hutt  was  one  of  these  persons. 

cation* 

The  demand  When  he  applied  to  the  steward  for  leave  to  inspest  the 

rol^cannot  be  i^^*  ^^  latter  refused  to  allow  the  inspection,  on  the 

made  by  the  ground  that  the  application  was  not  made,  at  the  instance 

I»erson  autbo-  of  all  the  parties  interested  jointly.     This  could,  however, 

rant  of  attor-  be  no  ground  of  objection,  as  the  party  applying  was  in- 

th^deiMLnd  tcrcstcd  in  the  property.    This  inspection  of  the  rolls  did 

on  behalf  of  not  prevent  the  other  persons  interested  in  the  property 

although  the  from  also  inspecting   them.     Pursuant  to  1  Reg.  Gen. 

^nts^an  o-  jj^  ,j,^^  g  y^^^^  ^^  ^  102(a),  the  tenant  was  entitled  to  his 

writing,  80  as  to  „ig  absolute  in  the  first  instance. 

oiKain  a  man- 
damui  in  case 

Coleridge,  J. — You  may  take  your  rule  absolute. 

Rule  granted. 

Carrington,  on  a  subsequent  day,  stated,  that  a  difficulty 
had  arisen,  on  further  examination  of  the  affidavits  sup- 
porting the  rule;  for  it  appeared  that  the  demand  to 
inspect  the  court  rolls  had  not  been  made  by  Hutt  himself, 
but  by  a  person  who  was  acting  pursuant  to  a  written 
authority  given  by  the  person,  who  had  a  power  of  attorney 
from  Hutt,  to  make  the  demand.  The  question  was, 
whether  this  was  a  sufficient  demand  to  entitle  Hutt  to 
his  writ  of  mandamus  ? 


CoLBRiDOEi  J. — I  think  that  delegated  authority  is  not 
sufficient. 

Rule  refused. 

(a)  Ante,  Vol  1,  p.  197. 
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18a9. 

Lister  v.  Ventom. 

Jhi  UMFRE  Y  shewed  cause  against  a  rule,  obtained  Issue  joined  in 
by  Bramwettf  for  judgment  as  in  case  of  a  nonsuit.  It  on^hnouToT 
was  a  country  cause^  and  issue  was  joined  on  the  10th  of  Jw»nary,  jndg- 

•^  '  ^  ment  as  in  case 

January.    The  application  was,  therefore,  too  soon.  of  a  nonsuit, 

may  be  moved 


BramweUf  in  support  of  the  rule,  submitted  that  the 
application  was  not  too  soon ;  as  the  issue  having  been 
joined  on  the  day  before  Hilary  Term,  it  must  be  con* 
sidered  as  having  been  joined  as  of  Hilary  Term.  He 
cited  Apperley  v.  Morse  (a),  where  it  was  held,  that  issue 
being  joined  in  a  country  cause  in  Michalmas  Term,  and 
no  notice  of  trial  given,  it  is  not  too  early  to  move  for  judg- 
ment as  in  case  of  a  nonsuit  in  the  following  Easter  Term. 

Coleridge,  J. — I  think  the  application  was  not  too 
early. 

Rule  discharged  on  a  peremptory  undertaking. 

(a)  Ante,  Vol.  6,  p.  506. 


for  in  Trinity 
Tenn. 


RowE  V.  Sawyer. 

Jti  UTT  shewed  cause  against  a  rule  nisi,  obtained  by  On  shewitig 
James,  (or  an  attachment  for  non*-payment  of  money  pur-  a  rule  for  an 
suant  to  an  award.     He  was  aware  of  the  case  of  Mac  non^p^m- 
arthur  v.   Campbell  (a),  where  it  was  held    that  on   a  *°^A?^*? 
motion  for  an  attachment  for  not  performing  an  award,  the  ence  can  not 
Court  will  not  discuss  objections  to  the  award,  not  apparent  pieadbgsinthe 
on  the  face  of  it ;   in  the  present  instance,  however,  by  ^^<J[5^^"* 

identifying 
them  with  the 
(a)  2  A.  &  £.  52  ;  4  Nev.  &  M.  208.  award. 
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reference  to  the  pleadings  which  were  not  set  forth  in  the 
award,  the  Court  would  be  of  opinion,  in  the  exercise  of  its 
discretion,  that  no  attachment  ought  to  issue.  He  ad- 
mitted that  he  had  no  aflSdavit  which  identified  the 
pleadings  to  which  he  was  about  to  refer,  with  the  award 
sought  to  be  enforced  by  attachment ;  but  he  submitted 
that  he  had  a  right  to  refer  to  the  pleadings  even  without 
one. 

Coleridge,  J. — I  think  you  cannot,  without  an  aflSdayit, 
identify  the  pleadings  with  the  award,  when  you  are 
referring  to  objections  alleged  to  exist  on  the  face  of  the 
award.  These  objections  might  all  have  been  taken  in 
support  of  an  application  to  set  aside  the  award.  The 
present  rule  must  be  made  absolute. 

Rule  absolute. 


Service  on  the 
wife  of  the 
tenant,  "  near 
the  premises," 
is  sufficient  for 
a  rule  nisi,  for 
jud^ent 
against  the 
casual  ejector. 


Doe  dem.  Marquess  of  Bath  v.  Roe. 

JUaRSTOW  moved  for  judgment  against  the  casual 
ejector.  The  peculiarity  of  the  service  was,  that  the 
aflSdavit  stated  the  service  to  have  been  eflTected  on  the 
tenant's  wife  ''  near  the  premises." 

Coleridge,  J. — I  think  you  may  take  a  rule  nisi,  which 
must  be  served  on  the  tenant  himself. 


Rule  nisi  granted. 
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1839. 

Reoina  r.  Lord  John  Russell.  Regina  v.  Fox  Maule. 

{Before  the  Four  Judges,) 

J^R.  GEORGE  a MALLEY  IRWIN  h^^Aoht^meA  The  Court  wUi 
mlesy  calling  upon  Lord  John  Russell  and  Mr.  Fox  Maule  attachment'^ 
to  shew  cause,  why  attachments  should  not  issue  against  "^*7*^^*' 
them  for  a  contempt  of  Court,  in  not  producing  certain  obedience  to  a 
documents  at  a  trial,  as  required  by  a  subpoena  duces  tecum,  unless  it  *ap- *' 

pears  clearly 
that  the  party 

The  Attorney  General,  Sir  F.  Pollock  and  Wightman  alwented  him. 
now  shewed  cause.  In  an  action  brought  by  Mr.  Irwin  held  the  docu- 
against  the  Marquess  of  Normanby,  the  two  defendants,  fiance  and 
Lord  John  Russell  and  Mr.  Maule,  had  been  subpoenaed  as  ""^f^^^ 
witnesses.  It  was  a  subpoena  duces  tecum,  requiring  his 
attendance  with  the  documents  and  papers  therein  de- 
scribed ;  his  lordship  attended  upon  that  trial,  but  the  papers 
and  documents  were  not  produced.  Now,  to  make  out  a 
case  in  support  of  an  attachment  for  a  contempt  of  Court 
by  the  non-production  of  documents,  it  is  necessary  to 
prove  these  three  points.  First,  that  the  party  against 
whom  the  application  is  made  had  possession  of  the  docu- 
ments at  the  time  of  the  trial.  Secondly,  that  if  produced, 
they  would  have  been  admitted  in  evidence.  Thirdly,  that 
he  wilfully  withheld  them  from  the  Court.  The  affidavit 
on  which  the  rule  was  obtained,  is  entitled  Irwin  v.  The 
Marquess  of  Normanby;  and  it  states,  "this  deponent 
verily  believes  that  the  defendant,  the  Marquess  of  Nor- 
manby, is  colluding  with  the  said  Lord  J.  Russell,"  &c. ; 
not  that  there  are  any  documents  in  the  possession  of 
Lord  J.  Russell,  but  that  he  believes  there  is  some  kind 
of  collusion  between  the  Marquess  of  Normanby  and  Lord 
J.  Russell.  ''  That  the  said  Lord  J.  Russell  admitted  that 
the  documents  were  in  the  Home  Office ;  that  he  did  not 
produce  them  at  the  trial,  and  thereby  rendered  him,  (this 
deponent,)  liable  to  at  adverse  verdict,  and  that  his  object 
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1839. 


Reg  IN  A 

Lord  John 

Russell 

and 

Pox  Mauls. 


therein  was  to  protect  the  Marquess  of  Normanby.**  There 
is  another  affidavit  of  the  27th  May,  1835,  stating  the 
service  of  the  subpoena  on  Lord  John  Russell,  and  also 
setting  out  the  documents  required  to  be  produced  by 
him.  The  first  of  these  is  a  letter  dated  the  12th  of  Oc- 
tober, 1834,  from  Richard  Johnston  to  the  chief  secretary 
for  Ireland.  This  was  never  in  the  Home  Office  at  all. 
The  next  document  is  an  address  to  her  Majesty,  the  Queen, 
dated  the  16th  of  October  last.  Then  there  is  another 
petition  to  her  Majesty,  the  Queen.  These  are  the 
documents  mentioned  in  the  subpoena  duces  tecum, 
served  upon  Lord  John,  and  for  the  non-production  of 
which  an  attachment  is  prayed  of  this  Court  against 
him;  though  of  what  benefit  any  one  of  these  could  have 
been  to  the  plaintiff  it  does  not  appear.  The  affidavit 
of  Lord  John  Russell  stated  that  he  was  served  with  the 
subpoena  at  the  time,  and  in  the  manner  stated  by 
Mr.  0*Malley  Irwin,  in  his  affidavit,  that  in  pursuance  of 
the  exigency  of  that  writ  he  attended  at  the  Court  of 
Queen's  Bench,  at  Westminster;  but  that  from  being 
detained  on  public  business,  he  did  not  reach  the  Court 
before  the  plaintiff's  case  was  closed;  that  before  the 
Attorney  General  had  concluded  his  address,  this  de- 
ponent was  examined ;  when  asked  if  he  had  brought  the 
said  papers  with  him,  he  replied,  "  that  he  had  not,  that 
they  were  in  his  custody  as  Secretary  of  State ;"  that  if 
the  Court  had  intimated  an  opinion  that  they  should  have 
been  there,  he,  this  deponent,  should  not  have  delayed  to 
produce  them  ;  that  he  had  no  concern  at  all  in  the  action 
between  the  parties,  and  that  he  did  not,  from  collusion 
with  the  said  defendant,  keep  back  from  the  Court  any  of 
the  said  documents ;  and  that  this  deponent  had  not  the 
intention  of  offering  the  slightest  disrespect  to  this  honour- 
able Court  in  not  producing  the  said  papers.  It  appeared 
afterwards  that  Mr.  Fox  Maule  had  the  papers  with  him 
at  the  time,  but  of  this  Lord  John  Russell  was  not  aware 
when  he  made  this  affidavit.  The  affidavit  of  Mr.  Fox 
Maule  was  to  the  same  effect. 
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Mr.  O'MMey  Irwin  was  then  heard  in  support  of  the 
rule.  He  contended  that  there  had  been  a  good  service 
of  the  rule  on  Lord  John  Russell,  and  that  on  the  affidavits 
now  before  the  Court,  there  was  no  sufficient  cause  shewn 
why  the  rule  should  not  be  made  absolute. 


1839. 


Reoina 

V. 

Lord  John 

RUBSKLL 

and 
Pox  Maulb. 


Lord  Denman,  C.  J. — This  is  an  application  made  by 
Mr.  George  0*MaIley  Irwin  for  an  attachment  against 
Lord  John  Kussell,  for  a  contempt  of  the  process  of  this 
Court,  for  not  producing,  in  a  trial  of  Irwin  v.  The  Marquess 
of  Normanbt/,  in  January  last,  certain  documents  and 
papers,  described  in  a  subpoena  duces  tecum,  and  which 
was  served  upon  them.  These  two  gentlemen  did  not 
appear  in  Court  at  the  commencement  of  the  trial,  nor  till 
the  plaintiff  had  concluded  his  address  to  the  jury ;  but 
during  the  course  of  the  defendant's  case  Lord  John 
Russell  was  examined.  It  was  said  that  the  papers  were 
of  a  public  nature,  and  in  the  possession  of  Lord 
John  Russell  in  his  public  character  as  Secretary  of  State, 
and,  therefore,  there  was  some  objection  made  at  the  time 
as  to  their  being  produced.  Mr.  Fox  Maule,  however, 
it  appears  from  the  affidavits,  attended  with  the  papers. 
From  what  has  been  stated,  it  is  clear  that  the  documents 
which  were  required  to  be  produced,  could  not  be  ad- 
mitted in  evidence,  and  if  they  ought,  they  could  be  of  no 
manner  of  service.  The  plaintiff,  therefore,  has  suffered 
nothing  by  the  non-production  of  that  which,  had  it  been 
produced,  I  must  have  excluded  from  evidence. 

Then  the  other  ground  on  which  this  attachment  is 
required  of  the  Court  is,  that  Lord  John  Russell  and  Mr. 
Fox  Maule  kept  the  documents  for  the  purpose  of 
colluding  with  the  defendant,  that  they  might  defeat  the 
plaintiff  in  this  action,  and  were  thus  guilty  of  the  contempt. 
This  is  impossible,  because,  when  we  find,  as  we  do,  that 
these  documents  could  not  have  been  produced  in  evidence, 
nor  have  been  of  any  service  if  they  could,  (which  appears 
clearly  from  the  statement  of  the  plaintiff  himself,)  how 
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1839.        can  we  conceive  tbem  to  hazard  a  contempt  of  Court,  by 

^^^^^^     keeping  back  documents  in  a  case  where  it  is  not  possible 

«•  that  they  would  have  been  of  any  use.  One  cannot  have  the 

Lo&D  John  .11  1  .        ti  i» 

RuBBELL       least  notion  that  there  was  anything  like  a  contempt  of 

FoxImaulb.  ^^^^  Court  in  the  conduct  of  these  gentlemen,  nor  the 
slightest  intention  of  setting  its  process  at  defiance.  The 
rule,  therefore,  must  be  discharged ;  but,  as  these  gentle- 
men did  not  produce  these  documents,  where  they  were 
bound  to  produce  them,  I  think  it  ought  to  be  discharged 
without  costs. 

LiTTLEDALE,  J. — I  am  quite  of  opinion  that  there  was 
no  intention  on  the  part  of  Lord  John  Russell  to  offer 
any  contempt  to  the  Court ;  and  as  it  is  clear,  by  the 
plaintiff's  own  shewing,  that  he  has  suffered  no  loss  by 
the  mere  non-production  of  what  could  not  be  admitted 
in  evidence,  the  present  case  is  not  one  in  which  an 
attachment  ought  to  go. 

Patteson,  J. — This  is  by  no  means  a  case  for  an  attach- 
ment. It  is  laid  down  in  all  the  books,  that  the  Court 
will  not  grant  an  attachment  unless  a  clear  case  of  con- 
tempt is  made  out.  Now,  here,  so  far  from  that  being  the 
case,  both  the  parties  were  actually  in  Court,  and  the  docu- 
ments were  brought  into  Court,  but  when  called  for,  they 
were  not  produced.  And  so  there  certainly  was  not  a  comr 
plete  obedience  of  the  writ ;  but  it  is  one  thing  to  disobey  a 
writ,  and  another  to  be  guilty  of  a  contempt,  which  implies 
always  an  intentional  defiance  of  the  process  of  the  Court. 
Here  there  does  not  appear  to  have  been  the  least  in- 
tention to  disobey  the  process  of  the  Court ;  nor  is  there 
the  least  ground  to  support  the  application  now  made  to 
us  for  an  attachment,  as  it  does  not  even  appear  that  the 
plaintiff  has  suffered  any  damage  at  all ;  nor  indeed  could 
he  have  thought  the  production  of  those  documents  very 
material  at  the  trial,  for  it  is  not  till  one  of  these  witnesses 
comes  into  Court  that  then  he  thinks  fit  to  put  a  casual 
question  or  two  relative  to  these  documents. 
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Williams  J. — This  case  lies  within  a  very  narrow  com-  1839. 

pass.     There  is  not  any   imputation  on  either  of  these  b,^wa 

two  gentlemen,  and   in  order  to  ground  so   summary  a  v- 

proceeding,  the  party  ought  clearly  to  have  been  guilty  Bubsbll 

of  a  contempt,  but  here  there  is  nothing  of  the  kind.  p^^  Mauls. 

Rule  discharged  without  Costs. 


Spence  v.  Eastern  Counties  Railway  Company. 

^AMES  moved  for  a  rule  to  shew  cause  why  the  award  Where,  by 
made  by  the  arbitrator  in  this  case  should  not  be  set  aside  ^^^^^]^^ 
on  various  crrounds.     The  matters  in  dispute  had  been  re-  wbitrator  b  to 

o  ^  *^  ^  take  a  Tiew 

ferred  by  agreement  to  the  arbitrator.     One  of  the  articles  previous  to 
in  that  agreement  was,  that  at  a  certain  period  before  pro-  reference,  and 
ceeding  with  the  reference,  the  arbitrator  should  take  a  J^w ^'Se'no^ 
view  of  the  premises,  in  respect  of  which  the  claim  arose  recital  of  the 

view  ii  no  ob* 

against  the  Eastern  Counties  Railway  Company.  In  the  jection  to  his 
award  the  arbitrator  had  not  recited  the  taking  of  that  *^ 
view.  The  view  was  a  condition  precedent  to  entering  on 
the  reference,  and,  therefore,  the  non-recital  of  it  shewed, 
on  the  face  of  the  award,  that  the  arbitrator  had  not  pro- 
ceeded in  pursuance  of  the  power  with  which  the  agree- 
ment of  reference  clothed  him. 

Coleridge,  J. — Was  there  a  view  taken  by  the  arbitrator  ? 

James  admitted  that  a  view  had  been  taken,  pursuant 
to  the  agreement  of  reference. 

Coleridge,  J. — Then  I  think  that  is  no  ground  for 
disturbing  the  award. 

James  then  contended,  that  by  construing  the  award 
with  the  claim  set  up  by  the  plaintiff  against  the  Company, 
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the  arbitrator  appeared  to  have   exceeded    the    powers 
bestowed  upon  him. 

Coleridge,  J. — It  may  be  proper  that  the  case  should 
be  discussed,  and,  therefore,  you  may  take  a  rule  on  that 
ground. 

Rule  nisi  granted. 


The  Court  has 
power  to  ^ve  a 
Uieriff  rebef 
under  the 
Interpleader 
Act,  though 
the  claimant  u 
an  infant. 


Claridoe  V.  Collins. 

PeTERSDORFF,  for  the  claimant,  shewed  cause 
against  a  rule  obtained  on  behalf  of  the  sheriff,  under  the 
Interpleader  Act,  and  contended,  that  the  Court  in  this 
case  had  no  power  to  direct  an  issue,  or  make  any  order 
on  the  claimant,  as  she  was  an  infant,  and  could  not, 
therefore,  be  compelled  to  obey  the  order  of  the  Court. 

Humfrey^  for  the  sheriff,  submitted,  that  he  was  en- 
titled to  relief  under  the  6th  section  of  the  Act,  which  was 
sufficiently  comprehensive  in  its  terms  to  include  a  case 
where  the  claimant  was  an  infant. 

F.  Lee  for  the  execution  creditor. 

Williams,  J. — I  do  not  see  that  there  is  any  restriction 
in  the  Act  which  will  prevent  my  directing  an  issue  in  this 
case.  If  there  is  any  difficulty,  it  is  one  which  arises  be- 
tween the  litigant  parties,  but  the  sheriff  is,  at  all  events, 
entitled  to  relief.  The  terms  that  it  may  be  necessary  to 
impose  between  the  other  parties  is  another  matter. 


Issue  directed. 
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Ex  parte  Bartlett.  ^*— -v — ' 

JdALL  moved,  on  behalf  of  the  applicant,  that  he  might  The  Court  will 
be  allowed  to  go  before  the  examiners,  previous  to  the  a^^ded  cleTk 
completion    of  his    five  years'  service,  in    order  to   be  ^J^^'iJ^^^j^ 
admitted  in  next  Michaelmas  Term.      Mr.  Bartlett^  the  piration  of  his 
applicant,  was  articled  on  the  27th  May,  1834,  to  a  Mr.  service. 
Craddock,  whom  he  served  until  the  27th  June  following. 
He  then  remained  for  twenty  days  without  a  master,  in 
consequence  of  Mr.   Craddock*s  death,  but  during  that 
period  he  was  under  the  care  of  the  managing  clerk  in  the 
office.     He  then  remained,  under  a  parol  agreement,  in 
the  service  of  a  Mr.  Mitchell,  until  the  22nd  of  July,  to 
whom,  on  that  day,  he  was  regularly  assigned.     With  him 
he  served  the  remainder  of  his  five  years.     He  had  not, 
however,  served  the  complete  period  of  five  years,  because, 
from  the  27th  June  to  the  22nd  July,  he  could  not  be  said 
to  be  serving  under  articles.     He  was  willing  to  serve  that 
period  after  the  expiration   of  the  five  years,  but  that 
length  of  time  would  not  have  elapsed  until  after  the  end 
of  the  present  Term.     Unless,  therefore,  he  was  relieved 
by  the  Court,  he  could  not  undergo  his  examination  until 
next  Michaelmas  Term.     He  cited  Ex  parte  Masterman  (a) 
in  which  case  the  examiners  of  an  articled  clerk  had  re- 
fused to  examine  a  person,  on  the  ground  of  there  being  a 
doubt  as  to  the  validity  of  his  service,  and  the  Court  di- 
rected him  to  be  examined  de  bene  esse.     The  present 
case  was  similar  to  that.     Here  there  was  a  doubt  as  to  the 
validity  of  the  service,  and,  therefore,  it  was  reasonable, 
on  the  authority  of  that  case,  that  the  applicant  should 
be  permitted  to  go  before  the  examiners. 

Coleridge,  J. — I  think  we  must  adhere  to  the  general 
rule,  which  is,  that  a  clerk  must  complete  his  five  years' 
service,  before  he  can  be  admitted  to  examination. 

Application  refused, 
(a)  Ante,  p.  156. 
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Id  an  eject- 
ment to  recover 
a  diflientiDg 
meetiog-bou8e» 
serrice  od  the 
tnutees  and  at 
the  boose  is 
sufficient  for  a 
rule  nisi,  and 
service  of  the 
rule  on  the 
trustees,  for  a 
rule  absolute. 


Doe  dem.  Gray  v.  Roe. 

JSUTT  moved  to  make  a  rule  absolute  for  judgment 
against  the  casual  ejector.  The  rule  nisi  had  been  served 
on  the  trustees  of  the  dissenting  meeting  house,  for  the 
recovery  of  which  the  present  action  of  ejectment  was 
brought.  A  copy  of  the  declaration  had  originally  been 
left  with  the  trustees,  accompanied  by  the  usual  reading 
and  explaining,  as  also  at  the  Chapel  itself. 

Coleridge,  J. — The  rule  may  be  made  absolute. 


Rule  absolute. 


In  a  quo  war* 
ranto  informa- 
tion, the  Court 
will  compel 
the  relators  to 
give  security  for 
costs  beyond 
20/.,  if  they  do 
not  appear  to 
be  the  honk 
fide  relators. 


RcoiNA  V.  Dudley  and  others. 

{Before  the  four  Judges.) 

A.  rule  had  been  obtained  in  this  case,  which  was  a  pro- 
ceeding by  quo  warranto,  calling  upon  the  relators  to  shew 
cause  why  they  should  not  give  security  for  costs. 

jR.  v.  Richards  and  Whateley  now  shewed  cause.  The 
rules,  calling  upon  the  relators  to  give  security  for  costs, 
ought  not  to  be  made  absolute.  They  have,  indeed,  already 
given  security,  and  entered  into  their  recognisances  in  9QL 
each.  It  is  sworn  now  by  the  attorney  for  the  defendants, 
that  the  relators,  so  far  from  wishing  to  have  these  in- 
formations tried,  came  to  him  for  the  purpose  of  having  a 
sum  of  money  to  put  an  end  to  them.  This  is  not  at  all 
the  case,  for  they  are  at  this  time  desirous,  as  they  ever 
have  been,  to  proceed  in  the  matter.  It  is  very  clear 
that  there  is  no  intention  at  all,  on  the  part  of  the  rela- 
tors, of  annoying  those  persons  against  whom  the  infor- 
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mations  are  filed.     A  summons  was  obtained  last  Term,        1839. 
and   discharged,  because  an  application  for  security  for       Rec^na 
costs  oucrht  to  be  made  on  motion.     There  is  no  reason       ^  ^• 
that  will  prevail  with  this  Court  to  do  in  the  present  case     tad  Otlwn. 
that  which  is  not  usually  done.     The  parties  have  already 
entered  into  their  own  recognizances^  and  it  is  submitted 
now  that  this  rule  ought  to  be  discharged. 

The  Attorney  General,  contra. — We  are  not  seeking  here 
to  discharge  the  relators'  quo  warranto ;  we  merely  ask  for 
security  for  costs.  The  now  relators  are  not  the  true 
relator,  but  a  gentleman  of  the  name  of  Thorpe.  Three 
persons  of  the  names  of  Spilsbury,  Gratridge,  and  Batty 
were  the  ostensible  relators,  but  when  the  information 
came  to  be  filed,  the  names  of  Thorpe,  Morston,  and 
Griffin  were  introduced  in  their  stead.  In  cases  of  bona 
fide  informations  being  preferred,  there  is  no  ground  for 
granting  security  for  costs  beyond  the  201. ;  but  where  the 
persons  put  forward  are  not  the  real  relators,  and  such 
security  for  costs  as  is  now  applied  for  ought  to  be  granted. 

Lord  Den  man,  C.  J. — These  three  individuals  do  not 
make  any  affidavit. 

The  Attorney  General. — These  three  persons,  who  have 
really  nothing  to  do  with  the  information,  are  merely  put 
forward  as  the  ostensible  parties. 

Lord  Denman,  C.  J. — It  is  not  at  all  unusual  for  one 
person  to  make  the  affidavit,  and  others  to  come  forward 
as  the  relators  and  have  their  names  filed. 

The  Attorney  General. — Not  at  all,  if  they  are  bona 
fide  relators,  but  here  they  are  not,  as  distinctly  appears 
from  the  affidavits  of  Thorpe. 

Lord  Denman,  C.  J. — In  this  case  we  think  the  re- 
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Rboina 

9. 

Dudley 
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lators  ought  to  give  security  for  costs,  and  the  rule  for 
that  purpose  must  be  made  absolute. 

Whateley  then  applied  to  the  Court  for  time  to  obtain 
this  security,  on  the  ground  that  the  relators  in  the  case 
were  not  persons  of  property,  and  that  there  might  be 
some  diflSculty  in  at  once  finding  the  requisite  security. 


Lord  Dbnm an,  C.  J. — You  may  do  it  within  ten  days, 
and  the  security  to  be  given  must  be  to  the  satisfaction  of 
the  Master,  and  all  the  proceedings  must  be  stayed  till 
the  security  for  costs  is  given. 

Rule  accordingly  (a). 

(a)  See  R,  v.  Wynne,  2  Maa.  &  S.  346 ;  R.  v.  Latham,  id.  n.  (b) ; 
R.  V.  Payne,  2  Chit.  R.  369  ;  R^  v.  I>ay,  ante,  VoL  1,  p.  32. 


The  4  Geo.  4, 
c.  34, 8. 3,  only 
applies  to  cases 
where  the 
relation  of 
master  and  ser- 
vant exists. 
Therefore,  a 
contract "  to 
print  certain 

{>ieces  of  wool- 
en cotton 
goods,"  is  not 
within  it,  and, 
consequently, 
a  breach  of 
such  con- 
tract is  not 
punishable 
under  that 
statute. 


Ex  parte  Johnson. 

%^  HAMBERS  moved  for  a  rule  to  shew  cause,  why  a 
writ  of  habeas  corpus  should  not  issue  to  bring  up  the 
body  of  William  Johnson,  for  the  purpose  of  discharging 
him  out  of  custody,  on  the  ground  of  certain  defects  in  the 
commitment  under  which  he  was  detained,  pursuant  to  the 
4  Geo.  4,  c.  34,  s.  3.  The  words  of  that  section  were, 
**  That  if  any  servant  in  husbandry,  or  any  artificer,  calico- 
printer,  handicraftsman,  miner,"  &c.,  "  shall  contract  with 
any  person  or  persons  whomsoever,  to  serve  him,  her,  or 
them,  for  any  time  or  times  whatsoever,  or  in  any  other 
manner,  and  shall  not  enter  into  or  commence  hia  or  her 
service  according  to  his  or  her  contract,  (such  contract 
being  in  writing,  and  signed  by  the  contracting  parties), 
or  having  entered  into  such  service,  shall  absent  himself 
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or  herself  from  his  or  her  service  before  the  term  of  his  1889. 
or  her  contract^  whether  such  contract  shall  be  in  writing  gTpwte 
or  not  in  writing,  shall  be  completed,  or  neglect  to  fulfil  Jonmbok. 
the  same ;  or  be  guilty  of  any  other  misconduct  or  mis- 
demeanour in  the  execution  thereof^  or  otherwise  respect- 
ing the  same ;  then  and  in  every  such  case  it  shall  and 
may  be  lawful  for  any  justice  of  the  peace  of  the  county 
or  place  where  such  servant  in  husbandry,  artificer^  calico 
printer/  &c.,  ''  shall  have  so  contracted  or  be  employed, 
or  be  found/'  &c.  "  to  issue  his  warrant  for  apprehending 
every  such  servant  in  husbandry/*  &c.,  '*  and  to  examine 
into  the  nature  of  the  complaint ;  and  if  it  shall  appear 
to  such  justice  that  any  such  servant  in  husbandry,''  &c.| 
"  shall  not  have  fulfilled  such  contract,  or  hath  been  guilty 
of  any  other  misconduct  or  misdemeanour  as  aforesaid, 
it  shall  and  may  be  lawful  for  such  justice  to  commit  every 
such  person  to  the  house  of  correction,  there  to  remain 
and  to  be  held  to  hard  labour  for  a  reasonable  time,  not 
exceeding  three  months/*  The  defendant  in  question 
was  a  calico  printer,  and  on  the  complaint  of  his  masters, 
Messrs.  Haslam  and  Makepeace,  for  not  having  fulfilled 
his  contract  to  print  certain  woollen  cotton  goods,  the 
following  commitment  was  made  by  Mr.  Reed,  a  magis- 
trate of  the  county  of  Surrey. 

''Surrey  to  wit.  Whereas  information  and  complaint 
hath  been  made  unto  me,  one  of  her  Majesty*s  justices  of 
the  peace,  in  and  for  the  said  county,  upon  the  oaths  of 
Jonathan  Haslam  and  Samuel  Makepeace,  both  of  Mit- 
cham,  in  the  said  county,  calico  printers,  that  Wm.  John- 
son, of  Mitcham  aforesaid,  in  the  county  aforesaid,  calico 
printer,  did,  on  Wednesday  the  8th  day  of  May  inst, 
contract  with  the  said  S.  M.  to  print  certain  pieces  of 
woollen  cotton  goods,  that  the  said  W.  J.  had  adopted 
such  contract,  and  entered  into  the  service  of  the  said 
S.  M.  under  such  contract,  and  that  the  said  W.  J.  hath 
in  his  service  been  guilty  of  divers  misdemeanours,  mis- 
carriages, and  ill  behaviour  towards  the  said  S.  M.,  par- 
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1839.  ticularly  with  having  on  the  9th  day  of  May  inst.^  refiised 
Ex  parte  ^  perform  such  contract,  and  left  his  said  work  unfinished, 
JoBMBON,  and  the  service  of  the  said  S.  M .,  without  his  license  or 
consent.  And  whereas,  in  pursuance  *of  the  statute  in 
that  case  made  and  provided,  I  have  duly  examined  the 
proofs  and  affidavits  of  both  the  said  parties  touching 
the  matter  of  the  said  complaint ;  and  upon  due  con- 
sideration had  thereof,  have  adjudged  and  determined, 
and  do  hereby  adjudge  and  determine,  the  said  complaint 
to  be  true.  These  are,  therefore,  to  command  you,  the 
said  constable,  forthwith  to  convey  the  said  W.  J.  to  the 
said  house  of  correction  at  Brixton  aforesaid,  and  to 
deliver  him  to  the  keeper  thereof,  together  with  this 
warrant.  And  I  do  hereby  command  you,  the  said  keeper, 
to  receive  the  said  W.  J.  into  your  custody  into  the  said 
house  of  correction,  there  to  remain  and  be  corrected^ 
and  held  to  hard  labour,  for  the  space  of  six  weeks  from 
the  date  thereof.  And  for  so  doing  this  shall  be  your 
sufficient  warrant. 

''Given  under  my  hand  and  seal.  May  18,  1839. 

"Joseph  Reed,  (L.  S.)" 
The  first  objection  was,  that  the  magistrate  had  no 
jurisdiction  in  a  case  like  the  present.  The  act  of  Par- 
liament only  applied  to  cases  where  the  relation  of  master 
and  servant  existed  in  the  legal  sense  of  the  word,  and 
not  to  cases  where  contracts  for  piece  work  had  been 
made  between  workmen  and  their  employers.  Here, 
however,  the  relation  of  master  and  servant  could  not  be 
considered  as  existing  in  the  legal  sense  of  the  word ;  as, 
this  was  a  mere  contract  for  piece  work,  consequently  it 
did  not  come  within  the  meaning  of  the  statute.  The 
objection  appeared  on  the  face  of  the  commitment,  and 
being,  therefore,  available  to  the  defendant,  he  was  entitled 
to  his  discharge.  The  case  of  Hardy  v.  Ryle  (a),  was  an 
authority  in  point.     There,  the  contract  was  to  weave 

(a)  9  B.  &  C.  603;  4  Man.  &  R.  295. 
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certain  pieces  of  gilk  goods  at  certain  agreed  prices,  and        1839, 

the  workman  having  neglected  his  work^  after  entering       ExTarte 

upon  bis  service,  he  was  convicted  and  committed  for  a      Johnbom. 

month,  pursuant  to  this  statute.     The  Court,  however, 

held,  that  such  a  contract  was  not  punishable  under  the 

act.     The  case  of  Lancaster  v.  Greaves  {a)^  was  to  the 

same  effect.     There,  the  contract  was  to  build  a  wall  for 

a  certain  price,  within  a  certain  time ;  and  the  workmen 

having  performed  part  of  the  work,  refused  to  complete 

it.     The  Court  was  of  opinion  that  the  present  statute 

did  not  apply.     The  second  objection  to  the  commitment 

was,  that  the  punishment  awarded  by  that  instrument  was 

not  authorized  by  the  act  of  Parliament     The  section 

in  question  empowered  the   "  justices   to  commit  every 

such  person  to  the  house  of  correction,  there  to  remain 

and  be  held  to  hard  labour  for  a  reasonable  time,  not 

exceeding  three   months.**     The  commitment,  however, 

adjudged  him  to  be  kept  in  custody  in  **  the  house  of 

correction,  there  to  remain  and  be  corrected,  and  held  to 

hard  labour  for  the  space  of  six  weeks.**     The  words 

"  be  corrected**  must  be  understood  to  mean  correction  by 

whipping.  This  was  held  in  the  case  of /i.  v.  Hoseason  (6). 

The  magistrate,  therefore,  had  exceeded  his  jurisdiction 

in  adjudging  such  a  punishment;  as  the  statute  gave  him 

no  power  for  that  purpose. 

Chadwick  Jones,  in  support  of  the  commitment,  ap« 
peared  in  the  first  instance.  He  contended,  that  the  case 
of  the  calico-printer  was  clearly  within  the  meaning  of  the 
statute.  The  workmen  in  that  trade  were  not  like  other 
workmen  by  the  piece ;  for  they  work  on  their  master*8 
premises,  and  with  their  *^master*s  tools.  They  always 
work  by  the  piece,  according  to  the  universal  practice  of  the 
trade.  This  must  have  been  known  to  the  legislature,  and  it 
must  be  presumed  to  have  contemplated  the  practice  by 

(a)  9  B.  &  C.  628.  (6)  14  East,  605. 
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1839.  this  enactment.  The  case  of  such  workmen  was  clearly 
^^^^C^  within  the  mischief  contemplated  by  the  act,  and  the 
Johnson.  words  of  it  were  sufficiently  large  to  embrace  such  con- 
tracts. The  present  was  distinguishable  from  either  of 
those  cases  cited  on  the  other  side.  In  the  former, 
which  concerned  silk  weavers,  it  was  the  practice  of 
the  trade  for  the  workman  to  use  his  own  tools.  In  the 
latter,  the  ordinary  contract  of  a  bricklayer  to  do  cer- 
tain buildings  had  no  similarity  to  such  a  contract  as 
the  present. 

Cur.  adv.  vnlt. 

Williams,  J. — This  was  an  application  on  the  part  of 
Johnson  to  be  discharged  out  of  custody,  on  the  ground 
that  the  commitment  was  illegal,  and  the  question  depends 
on  the  form  of  it,  as  founded  on  the  statute  4  Geo.  4,  c.  34, 
8.  3.  As  to  the  commitment  being  for  the  prisoner  to 
remain  "  to  be  corrected'*,  it  is  immaterial,  from  the  view 
I  take,  to  give  any  opinion  on  that  point.  Now,  if  the 
decision  of  the  question  depended  on  the  statute  alone, 
I  should  think  it  clear  that  the  statute  intended  to  give 
the  magistrate  power  over  persons  who  entered  into  the 
service  of  others  in  the  ordinary  sense  of  the  word 
**  service.*'  But  the  decision  of  the  question  does  not 
rest  on  the  statute  alone ;  for,  in  the  cases  of  Hardy  v. 
Hyle,  and  Lancaster  v.  Greaves,  the  construction  of  the 
statute  as  to  this  precise  point  was  under  the  consideration 
of  the  Court,  and  the  Court  was  of  opinion  that  it  was 
necessary  that  the  party  committed  should  have  entered 
into  the  **  service"  in  the  ordinary  sense  of  that  word.  The 
question  then,  is,  whether,  on  the  face  of  the  commitment, 
there  appears  to  have  been  such  a  service  in  the  present 
instance  ?  and  I  think  that  it  is  impossible  not  to  see  that 
this  was  an  entering  into  a  contract  to  perform  a  particular 
work  wholly  distinct  from  entering  into  a  "service"  in 
the  ordinary  sense  of  that  term,  as  it  is  clear  that  the 
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prisoner  might  perform  that  work  according  to  his  en-  1839. 
gagementy  and  yet  be  working  at  the  same  time  for  divers  Exmat* 
other  persons.  The  commitment  describes  the  contract  Johniom. 
as  one  "to  print  certain  pieces  of  woollen  cotton  goods, 
and  that  Johnson  had  adopted  such  contract.**  That  1 
consider  to  be  the  description  of  the  contract,  and  the 
following  words,  stating  that  Johnson  ^'had  entered  into 
the  service  of  the  said  Makepeace  under  such  contract,** 
is  only  the  construction  of  the  previous  part  stating  the 
contract.  The  commitment  proceeds  to  state  that  Johnson 
''  hath  in  his  service  been  guilty  of  divers  misdemeanours," 
&c.  &c.  There,  it  again  alludes  to  what  was  the  particular 
relation  between  the  parties,  that  is,  to  perform  certain 
specific  work.  It  is,  therefore,  clear,  both  on  the  decided 
cases  and  the  act  of  Parliament,  or  rather,  I  should  say, 
on  the  latter,  on  which  alone  I  think  there  is  no  doubt, 
that  the  magistrate  had  no  jurisdiction  in  this  case,  and 
the  prisoner  must,  consequently,  be  discharged  forthwith. 

Rule  accordingly. 


Regina  t).  Churchwardens  of  Manchester. 

{Before  the  Four  Judges.) 

J.  HE  Attorney  General  applied  for  a  mandamus  to  the  A  rtile  for  a 
churchwardens  of  Manchester,  to  do  the  ministerial  act  ^urchwardeiu 
of  swearing  in  the  overseers  of  the  poor.    This  appHcation  to  swear  in 
was  made  under  a  local  act  of  the  30  Geo.  3,  c.  81.  poor  granted 

rrtt  Ml     1  1  1  •      absolute  in  the 

These  overseers  cannot  act  till  they  have  been  sworn  m  first  instance, 
by  the  churchwardens,  and  it  is  very  important  that  they 
should  be  in  a  situation  at  once  to  discharge  their  duties. 
This  rule  does  not  call  on  the  churchwardens  to  give  the 
overseers  any  thing  they  have  not ;  it  is  not  to  give  them 
a  title :  it  merely  calls  upon  them  to  do  that  which  is  neces- 
sary to  complete  their  title.    It  is  submitted,  therefore,  that 
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_-j     under  these  circumstances  the  rule  ought  to  be  granted, 
Regina        and  it  should  be  absolute  in  the  first  instance. 


V, 

Church- 
wardens 
of 
Manchkster. 


Per  Curiam. — ^Take  a  rule  absolute  in  the  first  instance- 


Rule  granted  accordingly. 


Where  a  de- 
fendaot  has 
gone  abroad, 
after  depositing 
mone^  in  lieu 
of  bail,  pur- 
suant to  43 
Geo  3,  c.  46, 
s.  2,  without 
putting  in  and 
perfecting  bail 
iQ  due  time, 
and  it  does  not 
appear  that  the 
defendant  has 
a  residence  in 
this  country,  or 
employed  an 
attorney  in 
the  action,  the 
defendant  may 
take  the  money 
out  of  Court, 
after  serving 
his  rule  nn 
the  sheriff, 
and  putting  it 
up  in  the 
Queen's  Bench 
Office. 


Hunt  v.  McLachlan. 

M^UMLEY  applied,  on  behalf  of  the  plaintiff,  for  a  rule 
to  shew  cause  why  the  money  deposited  in  lieu  of  bail, 
under  the  43  Geo.  3,  c  46,  s.  2,  in  the  hands  of  the 
sheriff,  and  by  him  paid  into  Court,  should  not  be  paid 
out  to  the  plaintiff.  It  appeared  from  the  affidavit  on 
which  the  application  was  founded,  that  the  defendant 
was  on  the  point  of  sailing  to  Australia  when  he  was 
arrested.  Instead  of  giving  bail,  he  deposited,  pursuant  to 
the  statute,  the  amount  indorsed  on  the  writ,  together  with 
ten  pounds  for  costs,  in  the  hands  of  the  sheriff.  These 
two  sums  had  since  been  paid  into  Court.  The  defendant 
sailed  to  Australia,  and  bail  was  not  put  in  and  perfected 
in  due  time.  The  present  application  was,  therefore, 
made  under  the  statute  to  take  the  money  out  of  Court, 
and  pay  it  over  to  the  plaintiff.  The  residence  of  the  de- 
fendant could  not  be  discovered  in  this  country,  and  it 
did  not  appear  that  any  attorney  had  been  employed  by 
him  in  the  cause. 


Coleridge,  J. — You  may  take  a  rule  nisi.  It  must  be 
served  on  the  sheriff,  and  a  copy  of  it  must  be  put  up  in 
the  Queen*s  Bench  OflSce. 

Rule  nisi  accordingly. 


The  rule  was  afterwards  made  absolute,  no  cause  being 
shewn. 
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Reoina  r.  The  Lord  of  the  Manor  of  Whitford. 

{Before  the  Four  Judges.) 

A  rule  had  been  obtained  in  this  case,  calling  on  the  A  rule  for  a 
steward  of  the  Manor  of  Whitford  to  shew  cause  why  a  the  steward 
mandamus  should  not  issue,  commanding  him  to  accept  a  ^^ept'a  sur^ 
surrender  of  certain  copyhold  tenements  and  premises  to  ^^^^^  o^ 
the  uses  therein  mentioned.  misestoceruia 

uses,  should 
make  the  lord 

The  Attorney  General  now  shewed  cause.— This  rule  °^J^S X'* 
requires  only  the  steward  of  the  manor  of  ^^  hitford  to  rule, 
shew  cause.  It  ought  to  have  called  upon  the  lord  of  the 
manor,  as  well  as  the  steward  ;  for  the  lord  of  the  manor 
is  a  person  whose  interests  are  very  greatly  concerned  in 
cases  of  this  kind,  and  ought  not  to  be  interfered  with,  unless 
he  is  in  a  proper  manner  brought  before  the  Court,  and  is 
informed,  by  being  made  a  party  to  the  rule,  that  his  interests 
may  be  thus  affected.  The  immediate  object  in  the  present 
case  is  to  call  upon  the  lord  of  the  manor,  and  compel  him 
to  accept  of  a  surrender  of  the  copyholds  in  ques^tion,  which 
have  been  made  the  subject  of  a  settlement,  and  which,  in 
the  present  instance,  would  deprive  him  of  the  fines 
customarily  paid  on  surrenders.  But,  there  are  further 
evils  from  which  the  lord  of  the  manor  might  suffer,  should 
this  rule  be  made  absolute ;  parties  would  thus  acquire 
a  right  in  the  copyholds  without  paying  the  fines  due 
on  their  admission ;  and  this  would  serve  as  a  precedent 
for  establishing  a  custom,  which  might  soon  oust  the  lord  of 
all  his  emoluments  in  respect  of  such  fines,  by  its  affording 
evidence  of  a  custom  to  allow  such  surrenders  as  the 
present.  In  a  case  not  long  since  decided,  of  Rex  v. 
Oundle  (a),  which  was  a  mandamus  directed  to  the  lord  of 
a  manor,  and  calling  upon  him  to  admit  C,  an  appointee, 

(a)  1  Ad.  &  El.  283 ;  3  Nev.  &  M.  484 ;  1  Nev.  &  M.  586. 
I     VOL.  VII.  AAA  D.  P.  C. 
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1839         to  certain  premises  which  formed  a  part  of  the  manor,  the 
^"Tv      '     writ  called  upon  both  the  lord  and  the  steward ;  and  this, 
«.  too,  has  been  the  invariable  practice ;  the  contrary  would 

the  Manor  of  ^^  ^  ▼cry  unsafe  and  unsatisfactory  mode,  for  the  steward 
WHirroan.  holds  oflSce  only  during  pleasure,  and  may  be  dismissed 
from  being  steward  of  the  manor  of  Whitford.  The  cus- 
tom of  making  such  surrenders  is  unknown  to  us  in  this 
manor,  and  the  rule  is,  in  point  of  form,  irregular,  and, 
therefore,  ought  to  be  discharged. 

KeUy^  in  support  of  the  rule. — This  objection  is  not 
fatal.  The  practice  on  this  point  is  not  uniform.  There 
are  cases  certainly,  where  the  writ  has  issued  to  the  lord 
at  the  same  time  as  to  the  steward,  but  it  has  not  always 
been  so ;  sometimes  the  steward  has  been  the  only  indi- 
yidual  to  whom  the  writ  has  been  directed.  In  the  pre- 
sent case,  we  have  served  our  rule  on  a  person  who  is  an 
officer,  and  we  call  on  him  to  shew  cause  why  a  mandamus 
should  not  be  directed  to  him.  He  comes  forward  in  one 
sense  as  the  steward,  but  he  is  a  person  who  is  also  an 
officer.  He  makes  an  affidavit  as  to  the  custom  of  the  manor ; 
and  it  seems  quite  idle  to  contend  that  the  lord  of  the  manor 
can  be  prejudiced,  while  his  steward  has  notice  of  every  thing 
that  is  done,  and  b  called  on  to  protect  his  interests. 

Lord  Denman,  C.  J.— But  there  may  be  cases  in  which 
the  interests  of  the  lord  and  the  steward  may  not  be  quite 
the  same. 

KeUy* — ^The  rule  in  this  case  calls  upon  the  steward  of 
the  manor  to  shew  cause  why  a  mandamus  should  not  issue 
to  him  to  take  from  us  a  particular  surrender  of  certain  lands 
into  the  hands  of  the  lord  of  the  manor. 

The  Attorney  General. — The  object  of  this  surrender 
is  to  deprive  the  lord  of  his  fines. 

Kelly. — It  is  to  effect  a  surrender  of  these  lands  to  such 
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uses  as  a  certain  appointer  shall  appoint,  and  so  far  from 
injury,  it  will  benefit  the  lord,  by  giving  him  a  two  years 
fine,  to  be  paid  on  the  person  being  admitted.  In  the 
case  of  Rogers  v.  Jones  (a),  the  mandamus  was  to  the 
steward  alone,  and  no  mention  whatever  was  made  of  the 
lord  in  it. 
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Regina 

9. 

The  Lord  of 

the  Manor  of 

WHirroRO. 


Lord  DsNMAN,  C.  J. — No,  there  the  mandamus  was  to 
the  steward  to  allow  inspection  of  the  Court  Rolls  by  two 
tenants  of  the  manor.    The  lord  had  no  interest  there. 

Kelly. — But,  as  between  the  lord  and  tenants  the 
steward  is  a  public  officer ;  he  is  supposed  to  be  more  ac- 
quainted with  the  customs  of  the  manor,  and  for  many 
purposes  the  lord  and  steward  are  but  one  person ;  except 
where  the  interests  of  the  lord  are  adverse  to  those  of  the 
steward.  If  any  case  arises  in  which  the  lord  and  the 
steward  have  separate  interests,  it  might  be  a  good  ground 
for  contending  that  each  of  them  should  be  served.  But 
here  the  interests  of  both  are  one. 

Pattbson,  J. — ^It  will  certainly  be  allowed  that  a  man- 
damus was  never  yet  granted  to  such  a  ministerial  officer 
alone,  though  many  cases  are  to  be  found  in  which  a  writ 
has  issued  against  the  lord  and  the  steward. 

Kelly. — ^Thb  objection  is  quite  preliminary,  it  has 
nothing  whatever  to  do  with  the  merits  of  the  case. 

Lord  Denman,  C.  J. — The  objection  has  been  taken, 
and  we  think  it  a  good  one,  and  that  this  rule  should, 
therefore,  be  discharged. 


Rule  discharged. 


(a)  5  D.  &  R.  484. 


A   A    A   S 
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1839. 

Thomas  v.  Jones. 
bsne  joined  on  jf  ^aS'/TL^  F  shewed  cause  against  a  rule  nisi,  obtained 

the  22nd  Janu-  .  .°  . 

arj,a  motion     by  Dowlihg,  for  judgment  as  in  case  of  a  nonsuit.     It  was 
aim^ciuie  of  a    ^  town  cause,  and  issue  was  joined  on  the  ^nd  January. 

u^"Sil^ir*     "^^^  ^^^^  ^^^  obtained  in  the  present  term.     This,  he 
Trinity  Term,     Submitted,  was  too  soon. 

ma  (own  caose. 

Dowling  cited  Pierson  v.  Chessun{a).  There  it  was 
held  that  issue  joined  in  a  iaum  cause  in  Michaelmas 
Term,  notice  of  trial  not  being  given,  it  is  not  too  early  to 
move  for  judgment  as  in  case  of  a  nonsuit  in  the  following 
Easter  Term. 

Coleridge,  J. — I  think  the  present  rule  was  not  ob* 
tained  too  soon. 

Rule  discharged  on  a  peremptory  undertaking, 
(a)  Ante,  Vol.  6.  p.  607* 


Andrews  r.  Marris  and  Another. 

i^iiW  tSrt  ^-   ^-  RICHARDS  and  iV.  R.   Clarke  shewed  cause 

brought  by  a  against  a  rule  obtained  by  Whitehurst,  calling  on  the  de- 
pauper  plain-  ^                                             ''                                    ... 

tifr,  it  appeared  fendants  to  shew  cause  why,  unless  the  special  case  in  this 

become  insol-  action  was  returned  within  four  days,  the  plaintiffshould  not 

uSned"bU  dbl  ^^  ^^  liberty  to  sign  j udgment.     The  question  was,  whether 

cbarge  under  the  Court  would  now  interpose  in  an  action  brought  in  a  form 

the  1  &  2  Vict  ^                               ,    ,       ^    ^      ,                              i               •  i 

c. )  10,  after  of  tort,  to  Compel  the  defendant  to  return  the  special  case, 

ment  of  The  without  Compelling  the  assignees  of  the  plaintiff,  who  had 

C  ^°rt  w^uid  become  insolvent,  to  become  parties  to  the  cause,  by  giving 

not  compel  the  security  for  costs  ?     The  action  had  originally  been  com- 

ffive  security  menccd  by  the  plaintiff  in  forma  pauperis,  but  his  insolvency 

for  coats. 
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might  be  considered  as  having  dispauperised  him.  He  had        1839. 

subsequently  become  insolvent,  and  had  obtained  his  dis-      Andrews 

charge  on  the  5th  March  last.     It  was  an  action  of  tort,       ^  ^'^ 

but  the  benefit  of  the  verdict  would  go  to  the  assigness.    aad  Another. 

The  Court,  therefore,  would  interfere  to  compel  them  to 

give  security  for  costs.     The  case  of  Doyle  v.  Anders 

son  (a)  was  directly  in  point.     The  marginal  note  in  that 

case  was,  "  If  an  insolvent  debtor  proceeds  with  an  action, 

after  executing  his  assignment,  although  no  assignees  are 

appointed,  the  Court  will  compel  him  to  find  security  for 

costs.'*    That  was  an  action  of  assumpsit  on  a  policy  of 

insurance.     In  point  of  substance,  so  far  as  the  assignees 

were  concerned,  there  was  no  difference  between  an  action 

of  assumpsit  and  an  action  of  tort.     The  only  distinction 

which  could  be  made  was,  that  the  damages  in  the  one 

case  might  be  considered  as  reduced  to  a  certainty,  but 

the  damages  in  the  other  required  the  intervention  of  a 

jury,  in  order  to  ascertain  their  amount.     The  result  was, 

however,  the  same ;  for,  the  benefit  of  the  verdict  would 

vest  in  the  assignees  whenever  it  should  be  found.   It  was, 

in  fact,  the  same  as  a  debt  due  to  the  insolvent.    This 

must  be  the  construction  which  the  Court  would  put  on 

the  7  Geo.  4,  c.  57,  s.  11,  and  the  1  &  2  Vict.  c.  110, 

s.  37,  was  to  the  same  effect. 

Whitehurst,  in  support  of  the  rule,  contended,  that  the 
benefit  of  this  verdict  would  never  go  to  the  assignees. 
The  case  must  depend  upon  the  provisions  of  the  1  &  2 
Vict.  c.  110,  s.  37.  There  was  some  difference  between 
this  section  and  the  7  Geo.  4,  c.  57,  s.  11.  That  was, 
however,  not  a  substantial  difference.  By  the  former  act 
an  assignment  was  to  be  executed ;  but,  by  the  latter,  no 
such  assignment  was  necessary,  but  an  order  was  to  be 
made  by  the  Court,  vesting  in  the  provisional  assignee 
**  All  the  real  and  personal  estate  and  effects  of  such 

(a)  Ante,  Vol.  2,  p.  596. 

r 

i 
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1839. 


Aniibews 

r. 

Marrib 

and  Another. 


prisoiieri  both  within  this  realm  and  abroad,  except  the 
wearing  apparel,  bedding,  and  other  such  necessmries  of 
such  person  and  his  family ;  and  the  working  took  and 
implements  of  such  prisoner,  not  exceeding  in  the  whole 
the  yalue  of  20/.,  and  all  the  future  estate^  right,  title, 
interest,  and  trust  of  such  prisoner  in,  or  to  any  real  and 
personal  estate  and  effects  within  this  realm  or  abroad, 
which  such  prisoner  may  purchase,  or  which  may  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him,  be- 
fore he  shall  become  entitled  to  his  final  discharge  in  pur- 
suance of  this  act,  or  according  to  the  adjudication  made 
in  that  behalf.**    The  present  claim  could  not  be  con- 
sidered as  coming  within  any  one  of  the  descriptions  of 
property  mentioned  in  the  statute. 


Coleridge,  J. — There  are  two  ways  of  considering  the 
answer  to  this  application.  The  one  is,  that  the  Court 
ought  not  to  interfere  under  all  the  circumstances ;  and 
the  other  is,  that  the  interference  should  take  place  on  the 
terms  of  requiring  security  for  costs,  to  be  given  by  the 
assignees  or  some  other  person.  In  the  first  place,  as  to 
the  non-interference  of  the  Court.  This  is  a  proceeding, 
from  the  beginning,  in  form&  pauperis.  As  fiir  as  the  in- 
solvency is  concerned,  that  can  make  no  difierence,  as 
the  plaintiff  was  a  pauper  from  the  first.  Ought  1  then 
in  consequence  of  his  present  insolvency,  to  compel  secu- 
rity for  costs  to  be  given  ?  The  insolvency,  it  is  said,  in 
fact,  dispauperised  him.  That  is,  I  presume,  that  some 
other  person  has  been  placed  in  his  stead,  who  ought  to  give 
security  for  costs.  The  principle  is,  that  where  another 
person  is,  in  fact,  proceeding  with  an  action  in  the  name 
of  the  party  on  the  record,  and  that  party  is  insolvent, 
the  Court  will  compel  him,  for  whose  benefit  the  action  is 
proceeding,  to  come  in  and  give  security  for  costs.  That 
lieing  the  principle  on  which  the  Court  acts,  the  question 
is,  whether  this  case  comes  within  it  ?  The  assignees  say 
tht'y  have  nothing  to  do  with  the  action.     There  is  conse- 
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quently,  no  collusion  with  them.     It  is  said,  however,  that        1839. 
they  will  have  the  benefit  of  this  action.     But  how  will  the      andrbwb 
results  of  it  come  into  their  possession  ?   It  is  said  that  they  ^^ 

will,  as  it  is  a  liquidated  sum  which  will  be  recovered ;  and  Another, 
but  the  right  to  this  sum  is  still  under  discussion.  Sup- 
pose, however,  that  it  was  not  so,  then  we  must  consider 
whether  section  37  gives  it  the  assignees.  That  section 
vests  in  the  assignee  all  the  insolvent's  estate  of  which  he 
is  possessed,  *'  real  and  personal.**  Now,  this  is  neither 
real  nor  personal  estate  of  the  party  at  present.  But  then 
the  statute  proceeds  to  provide,  that  the  order  shall  vest 
**  all  future  estate,  right,  title,  interest,  and  trust  of  such 
prisoner,  in  or  to  any  real  and  personal  estate  and  effects 
within  this  realm  or  abroad,  which  such  prisoner  may 
purchase,  or  which  may  revert,  descend,  be  devised,  or 
bequeathed,  or  come  to  him,  before  he  shall  become  en- 
titled to  his  final  discharge,  in  pursuance  of  this  act,  ac- 
cording to  the  adjudication  made  in  that  behalf/*  These 
damages  have  not  come  to  him  before  his  discharge ;  for 
he  was  discharged  on  the  5th  of  March.  But  has  he  the 
right  to  it  ?  He  has  not.  There  is  a  difference  between 
an  action  for  damages  in  respect  of  a  trespass,  and  one  for 
the  recovery  of  a  debt.  As  no  mere  right  is  a  matter  of  pro- 
perty until  judgment  is  given,  there  is  no  reason  for  staying 
proceedings  here,  until  security  for  costs  has  been  given, 
according  to  the  principle  of  the  cases  in  which  the  inter- 
ference of  the  Court  has  taken  place,  by  engrafting  such 
a  term  on  the  rule  now  sought  to  be  obtained.  I  cannot 
say  that  it  is  a  case  in  which  the  Court  ought  to  inter- 
fere under  the  peculiar  circumstances  stated  in  the  affi- 
davits. As  the  action  was  allowed  to  commence,  so  must 
it  be  allowed  to  proceed.  There  is  no  argument  which 
can  be  used  in  support  of  this  application,  which  would 
not  equally  have  applied  to  prevent  the  commencement  of 
the  action.  The  present  rule  must,  therefore,  be  made 
absolute,  but  without  costs,  as  it  was  a  fair  question  for 
discussion. 

Rule  accordingly. 
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1839. 

Robinson  v.  Gardner. 

{Before  the  Four  Judges.) 
To  fopport  a     TThE  defendant  had  been  arrested  at  the  sait  of  the 

rule  by  a  dc- 

fendant  to  plaintiff,  by  an  order  of  Mr.  Justice  Colerkige,  under 
1.6.)  a  jadge'k  1  &  2  Vict.  c.  1 10,  s.  3,  and  had  given  bail  for  500/. 

order,  made 
voder  1  &  2 

Vict,  c.  110,  Humfrey  obtained  a  rule,  calling  upon  the  plaintifFto 
awear  positive-  shew  cause,  why  the  order  of  the  judge  should  not  be  re- 
mit about  to  scinded,  and  the  bail-bond  delivered  up  to  be  cancelled, 
**Tb^ourt  '  pu^'suant  to  the  6th  section  of  the  Act  for  Abolishing 
will  not  allow  Arrest  on  Mesne  Process  in  Civil  Actions. 

the  defendantli 
affidavit  to 

after"cau8eit  Whateley  HOW  shewed  cause. — This  role  ought  to  be 

•hewn against     discharged.     The  judge's  order  was  properly  obtained, 

and  ought  not  to  be  set  aside.  This  act  of  Parliament 
does  not  apply  to  bail-bonds ;  they  are  not  mentioned  in 
sec.  6.  The  words  giving  to  the  party  arrested  an  appeal 
from  the  judge's  order  to  the  Court,  are  these,  "  Provided 
that  any  such  order  made  by  a  judge  may  be  discharged, 
or  varied  by  the  Court,  on  application  made  thereto  by 
either  party  dissatisfied  with  such  order.**  So  that  there 
is  nothing  in  that  to  authorize  the  defendant  to  call  upon 
us  to  give  up  the  bail-bond  which  we  have  obtained,  and 
require  for  our  security.  The  act  does  not  expressly 
apply  to  bail-bonds.  Then  the  order  itself  ought  not 
to  be  rescinded.  The  application  was  made  before  the 
learned  judge  in  the  usual  way,  as  required  by  the  3rd 
section  of  the  act,  swearing  that  we  had  sustained  damage 
to  an  amount  greater  than  20/.,  and  that  we  had  good 
cause  for  believing,  and  did  beheve,  that  the  defendant 
was  about  to  quit  England,  unless  forthwith  apprehended* 

Humfrey. — We  answered  their  affidavit  before  the 
judge,  and  stated  positively  that  we  were  "not  going  to 
quit  England  for  the  Continent.  ** 
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Whateley. — But  you  do  not  state  that  you  are  not  going 
any  where  else  out  of  the  jurisdiction  of  this  Court,  though 
your  affidavit  may  be  true  that  you  are  not  going  to  the 
Continent. 
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Robinson 

9. 

Gabonbb. 


Humfrey. — But  we  could  have  done  so,  if  we  had  known 
such  particularity  would  be  required. 

Per  Curiam. — On  what  ground  was  the  rule  obtained  ? 

Humfrey. — I  moved  the  Court  on  the  fourth  day  of 
term,  on  the  ground  that  we  distinctly  negatived  the 
alleged  intention  of  our  going  abroad,  and  that  we  in- 
tended to  reside  here. 

Per  Curiam. — Why  was  it  not  stated  before  the  learned 
judge  that  you  did  not  intend  **  to  leave  England." 

Humfrey.'^We  answered  their  affidavit,  by  swearing 
that  we  were  not  going  to  the  Continent.  We  could  as 
well  and  truly  have  stated  the  rest,  had  we  known  it  to 
be  so  material. 

Whateley. — Our  affidavit  states  the  large  amount  in 
which  the  defendant  is  indebted  to  us ;  that  he  is  only 
recently  returned  from  Ireland,  '^  where  he  is  much  in 
debt ;''  that  on  his  coming  here,  he  took  a  house  for  a 
very  short  time,  only  four  months,  and  that  we  believe  he 
is  about  to  quit  England. 

Lord  Den  man,  C.  J.— >The  defendant's  affidavit  should 
have  been  more  clear  and  decisive  in  the  first  instance. 
We  should  be  setting  a  very  bad  example,  if  in  such  cases 
as  the  present,  we  were  to  allow  an  affidavit  to  be 
amended  after  motion. 


Rule  discharged. 
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1839. 

Dos  dem.  Faithful  v.  Roe. 

Where  foar  xyHANNELL  shewed  cause  against  a  rule  nisi,  obtained 

ejectment  were  by  Humfret/y  Calling  on  the  lessor  of  the  plaintiff  to  shew 

cow^Lieen  ^^^se  why  a  writ  of  restitution  should  not  issue  as  to  cer- 

■«*»WJ»  tain  property,  of  which  the  lessor  of  the  plaintiff  had  taken 

ictioiis  being  possession  under  a  writ  of  habere  facias  possessionem, 

number  oat  of  pursuant  to  a  judgment  signed  against  the  casual  ejector. 

wSi^eMim  ^^^  ground  of  the  application  was,  that  the  writ  of  exe- 

demiieinaU  cution  had  issued  after  notice  of  a  writ  of  error  coram 

the  declaration  nobis  being  allowed.   It  appeared,  from  the  affidayits,  that 

foraOm^°^  the  lessor  of  the  plaintiff  was  desirous  of  instituting  pro- 

JJ*PJ»J"^  ceedings  to  recover  thirteen  messuages,  to  which  she  had  a 

entered  into  a  claim.     Her  attorney  divided  the  tenants  into  four  classes, 

which  treated  ^^^  brought  four  actions  of  ejectment,  a  certain  number 

mom'^wS*^"*  of  tenants  being  included  in  each  action.  The  tenants  were 

brought  on  regularly  served  with  their  respective  declarations,  only 

miMs,  and  for  One  demise  being  laid  in  each.     A  rule  for  judgment 

saages.  ^^eid,  Ag^ios^  ^^6  casual  ejector  was  regularly  obtained,  and  a 

that  the  con-  person  named  Pitcher,  who  claimed  to  be  landlord  of  the 

sent  rule  might  * 

be  treated  as  a  messuages,  was  then  admitted  to  defend.     Of  his  own 

theieiore,  that  authority,  he   treated   the   actions   as    consolidated,  and 

a«dnft"tl«  entered  into  a  consent  rule,  entitled  "  Doe  on  the  several 

casual  ejector  demises  of  Charlotte  Faithful  ©.  Roe."    The  consent  rule 

signed ;  that  a  also  described  the  action  to  be  brought  for  one  hundred 

coram  nob^s!  ^^  twenty  messuages ;  the   declaration   in  each  of  the 

descnbmg  the  (q^^  actions  statincr  it  to  be  broufirht  for  thirty  messuases. 

cause  m  the  °  o  i7  o 

same  manner  The  lessor  of  the  plaintiff  disregarded  the  consent  rule, 

eiecation.  and   signed  judgment  against  the  casual   ejector.     An 

error  coram°  application  was  made  to  Mr.  Justice  Coleridge  at  Cham- 

nobisissued  bers,  to  set  aside    the  judgments,  on  the  ground    that 

out  m  the  name  _.      _  •      «?  ^  ,  •  . 

of  the  casual  Pitcher  had  entered  into  a  consent   rule     His  lordship 

SeulumaT  ^^  ^^  opinion   that  the  judgments   were   regular,   and 

sMdUmtatthe  accordingly  refused  to  interfere.     A  writ  of  error  coram 

proper  party,  nobis  to  thesc  judgments  was  then  brought  by  Pitcher, 

unul  it  IS  set  .  . 

aside.  &nd  notice  of  the  allowance  of   the  writ  served  on  the 
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lessor  of  the  plaintiff.  In  that  writ,  the  cause  was  de-  1839. 
scribed  as  ''  Doe  on  the  several  demises  of  Charlotte 
Faithful  V,  Roe."  A  writ  of  habere  facias  possessionem 
was,  however)  sued  out,  and  possession  delivered  by  the 
sheriff.  The  present  rule  was  then  obtained  by  Pitcher 
for  a  writ  of  restitution,  and  was  entitled  in  the  cause 
**  Doe  on  the  ^ev^o/ demises  of  Charlotte  Faithful  v.  Roe." 
ChanneU  contended,  that  Pitcher  had  no  right  to  con- 
solidate the  thirteen  actions  in  the  manner  described, 
without  the  authority  of  the  Court.  The  lessor  of  the 
plaintiff  was  therefore  fully  entitled  to  treat  the  consent 
rule  as  a  nullity ;  for  it  was  not  entered  into  in  any  cause 
which  had  existence.  It  was  in  a  cause  in  which  there 
were  severed  demises  of  Charlotte  Faithful,  and  for  the 
recovery  of  one  hundred  and  twenty  messuages ;  whereas, 
there  was  but  one  demise  in  any  of  the  ejectments  brought 
by  the  lessor  of  the  plaintiff,  and  no  action  brought  for 
more  than  thirty  messuages.  The  lessor  of  the  plaintiff 
was,  therefore,  right  in  signing  judgment  against  the 
casual  ejector,  and,  as  the  same  objections  applied  to  the 
writ  of  error,  the  proceedings  of  the  lessor  of  the  plaintiff 
were  equally  regular  in  suing  out  the  writ  of  possession. 
Pitcher,  therefore,  could  not  be  entitled  to  a  writ  of 
restitution.  It  might,  indeed,  be  contended,  that  the 
casual  ejector  had  no  power  to  bring  a  writ  of  error. 

Coleridge,  J.-^I  do  not  see  how  I  can  entertain  that 
objection.  As  long  as  the  writ  of  error  remains,  I  must 
take  it  to  be  valid.  Application  should  have  been  made 
to  set  it  aside. 

Humfrey^  in  support  of  the  rule.  If  it  was  optional  on 
the  part  of  the  lessor  of  the  plaintiff  as  to  how  many  actions 
of  ejectment  he  commenced,  in  what  way  was  a  landlord 
to  know  how  many  he  intended  to  prosecute  in  a  case  like 
the  present,  where  there  is  but  one  lessor  of  the  plaintiff? 
The  landlord  might,  in  this  case,  have  entered  into  thirteen 
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1839.  different  consent  rules,  and  then  the  converse  of  this 
objection  would  have  been  raised.  The  mere  fact  of  the 
names  of  the  tenants  being  classed  together  in  four  sets  in 
the  declarations  served,  was  not  of  itself  sufficient  to  shew 
how  many  actions  the  lessor  of  the  plaintiff  intended  to  bring. 
As  to  the  objection  that  the  title  of  the  consent  rule  and  writ 
of  error  were  **  Doe  on  the  several  demises,"  &c.,  how 
did  it  appear  that  it  was  the  same  Charlotte  Faithful,  or 
that  the  day  of  the  demise  in  each  case  was  the  same  ? 
If  the  writ  of  error  was  wrong  in  this  respect,  application 
ought,  on  this  account,  to  have  been  made  to  set  it  aside. 

Coleridge,  J. — This  was  a  rule  for  a  writ  of  restitution, 
on  the  ground  that  possession  had  been  taken  after  the 
allowance,  and  notice  of  a  writ  of  error  coram  nobis.  The 
answer  was,  that  the  writ  of  error  was  not  in  the  same 
cause  as  that  in  which  the  possession  had  been  taken, 
the  former  appearing  to  be  in  «  cause  of  *'  Doe  on  the 
several  demises  of  Charlottle  Faithful  v.  Roe ;"  the  latter 
being  in  a  cause  of  *'  Doe  on  the  demise  of  Charlotte  Faith- 
ful V.  Roe.*'  It  appeared,  that  there  being  thirteen  ten- 
ants, the  lessor  had,  on  account  of  variations  in  the  circum- 
stances, classed  them  into  four  sets,  and  intended  to  bring 
into  four  actions,  lajring  a  single  demise  in  each.  One  Pitcher 
came  in  to  defend  as  landlord,  and  the  several  tenants 
having  been  served,  treated  all  as  one  action,  and  entered 
into  one  consent  rule.  The  declaration  was  for  thirty 
messuages,  &&,  the  consent  rule  multiplied  them  by  four, 
and  was  for  one  hundred  and  twenty  messuages,  &c. 
Judgment  was  signed,  and  application  to  set  it  aside  hav- 
ing failed,  execution  issued.  Upon  this  the  writ  of  error 
in  question  has  issued,  to  which  the  same  objection  applies 
as  to  the  consent  rule,  and  I  think  it  is  one  well  founded.  It 
was  said,  how  could  the  landlord  know  when  thirteen 
copies  of  declaration  were  delivered  to  his  tenants,  whether 
one,  or  thirteen,  or  any  smaller  number  of  actions  were 
intended,  the  lessor  and  the  premises  being  the  same  in 
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each  ?  and  it  was  asked,  if  he  had  treated  them  as  four        1^9^ 

actions,  might  not  the  converse  of  the  present  objection 

have  been  made  with  equal  force  as  the  objection  itself  2 

Whatever  diflSculty  there  may  be  in  these  questions,  and 

practically  there  is  little  or  none,  the  address  to  the  notice 

from  the  casual  ejector  in  general  sufficiently  points  out 

against  whom  the  action  is  brought,  and  certainly  it  does 

so  in  this  case.     The  answer  is,  that  here,  at  all  events, 

there  was  no  one  action  brought  with  more  than  one  demise, 

or  seeking  to  recover  one  hundred  and  twenty  messuages. 

Pitcher,  the  landlord,  was  to  come  in,  either  jointly  with, 

or  substituted  for,  the  tenants  in  each  action,  but  he  came 

in  an  action  different  from  that  in  which  any  one  of  them 

is  sued.     As  this  intervention  of  the  landlord  was  the 

only  ground  of  supporting  the  rule,  it  must  be  discharged, 

and  as  the  same  point  was  unsuccessfully  made  at  Cham* 

bers,  with  costs. 

Rule  discharged,  with  costs. 


Dickinson  v.  Eyre. 

(Before  the  Four  Judges.) 

JLn  this  case  PUitt  had  obtained  a  rule  to  set  aside  a  A  verdict  on  a 
judgment  which  had  been  signed  for  the  plaintiff  on  the  under  the 
ground  of  irregularity.  K^SlSfbi 

entered  up  m 
sect.  7  or  that 

Biggs  Andrews  now  shewed  cause.     This  rule  has  been  act  directs, 
granted,  on  the  ground  that  a  party  has  no  right  to  sign  ajudnneiit   ' 
judgment  upon  a  feigned  issue  in  the  ordinary  way;  but  orSnaiTiwin. 
that  it  should  be  entered  on  the  record  by  a  rule  of  Court,  ?®^  ®"  ""c** 

issue  was  set 

according  to  the  provisions  of  the  7th  section  of  the  I  &  2  aside  by  th« 
Wm.  4,  c.  58.      That  section  enacts,  "That  all  rules, 
orders,  matters,  and  decisions  to  be  made  and  done  in 
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1839.        pursuance  of  ibis  act,  except  only  the  affidavits  to  be  filed, 
^^j^JJJ^     may,  together  with  the  declaration  in  the  cause,  (if  any,) 
j^-  be  entered  of  record,  with  a  note  in  the  margin,  expressing 

the  true  date  of  such  entry,  to  the  end  that  the  same  may 
be  evidence  in  future  times,  if  required,  and  to  secure  and 
enforce  the  pajrment  of  costs  directed  by  any  such  rule  or 
order,  and  every  such  rule  or  order  so  entered,  shall  have 
the  force  and  effect  of  a  judgment,  except  only  as  to 
becoming  a  charge  on  any  lands,  tenements,  or  heredita- 
ments; and  in  case  any  costs  shall  not  be  paid  within 
fifteen  days  after  notice  of  the  taxation  and  amount  thereof, 
given  to  the  party  ordered  to  pay  the  same,  his  agent,  or 
attorney,  execution  may  issue  for  the  same  by  fieri  facias 
or  eapia$  ad  satisfaciendumf  adapted  to  the  case,  together 
with  the  costs  of  such  entry,  and  of  the  execution,  if  by 
fieri  facias ;  and  such  writ  and  writs  may  bear  teste  on 
the  day  of  issuing  the  same,  whether  in  term  or  vacation ; 
and  the  sheriff  or  other  officer  executing  any  such  writ 
shall  be  entitled  to  the  same  fees  and  no  more,  as  upon 
any  similar  writ  grounded  upon  a  judgment  of  the  Court." 
This  is  the  case  of  a  feigned  issue  directed  by  the  Court. 
It  is  stated  in  the  affidavit  that  no  damages  were  given  by 
the  jury,  and,  therefore,  the  verdict  could  not  have  been 
entered  upon  the  feigned  issue,  but  should  have  been  entered 
on  a  rule  of  Court ;  but  there  is  nothing,  it  b  submitted, 
which  can  prevent  the  verdict  from  being  entered  up  in  the 
usual  way.  The  words  of  the  act  merely  say  that  it  may  be 
so  entered  upon  the  record,  they  do  not  say  it  must  be  done 
that  way ;  and  that  no  other  way  will  be  sufficient.  When 
the  objection  was  first  raised,  this  was  found  to  be  a 
difficulty,  and  the  Master  was  applied  to,  and  by  his 
advice,  the  verdict  was  entered  in  the  usual  form ;  but 
fiirther  this  section  says  nothing  at  aU  about  the  verdict^ 
and  it  can  be  binding  for  no  more  of  the  proceedings  than 
it  expressly  mentions;  it  does  not  seem  to  have  con- 
templated a  case  of  this  sort.  The  7th  section  enacts 
that  all  rules,  orders,  and  decisions,  together  with  the  de- 
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claration,  (if  anyi)  may  be  entered  on  record,  and  the        1889. 
chief  object  of  the  act  seems  to  be  the  securing  of  a  regular     ^^J^J^J^ 
entry   of  the  proceedings   under  it;  and  then  it  saysi  »• 

these  rules,  orders,  or  decisions,  &c*,  entered,  are  to  hare 
the  effect  of  judgments.  In  this  case  the  jury  found  a 
verdict  for  the  plaintiff,  and  gave  him  Is.  damages.  The 
Master  ordered  thb  to  be  entered  up  on  the  postea,  and 
the  judgment  was  so  entered  under  his  direction ;  nor 
does  the  act,  which  is  quite  silent  as  to  the  mode  of  en- 
tering verdicts,  contain  anything  to  prevent  the  plaintiff 
from  adopting  such  a  course  of  proceeding.  It  b,  there- 
fore, submitted,  the  plaintiff  was  perfectly  in  the  right 
course  in  proceeding  to  tax  his  costs,  as  he  did  after 
the  matter  had  been  fairly  considered  by  the  Master. 
After  the  verdict  had  been  obtained,  there  was  an 
application  made  that  the  money  might  be  paid  into 
Court.  There  was  also  a  further  application  by  Mr. 
Eyre,  as  late  as  February,  1838.  One  of  the  issues 
in  the  case  was  found  for  him,  and  he  personally  went 
before  the  Master  to  obtain  the  costs  on  that  count,  which 
were  afterwards  deducted  from  the  plaintiff's  costs,  and 
the  Master  gave  his  allocatur  for  the  balance.  There  was 
nothing  in  the  act  to  prevent  its  being  done.  If,  however, 
the  defendant  thinks,  after  all  this,  to  set  aside  the  judgment 
for  irregularity,  he  ought  to  come  here  in  good  time.  The 
application  was  not  made  till  the  9th  of  May,  1838,  which 
was  the  last  day  but  one  of  Easter  Term.  There  were 
other  proceedings  going  on  in  the  mean  time. 

Plaiif  contra. — The  case  of  Mortimer  v.  Piggoti,  (a) 
decides  that  we  have  not  lost  by  delay,  what  might  have 
been  had  by  applying  earlier.  There,  a  prisoner  appKed 
for  his  discharge,  and  it  was  objected,  among  other  things, 
that  he  had  delayed  too  long  to  make  his  application ;  but 

(a)  Ante,  Vol.  2,  p.  615. 
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1839.        it  was  held,  that  if  the  writ  of  execution  on  which  the 
P^^g^j^     defendant  was  detained  in  custody,  was  a  nullity,  the  lapse 
9'  of  time  would  not  waive  his  right  to  apply  for  his  dis- 

charge.  Here  the  objection  is,  that  the  proceeding  in 
question  was  a  nullity.  The  case  o(  Lambirth  y.  Barrings 
ton,  (a)  is  an  authority  that  proceedings  under  the  inters 
pleader  act,  cannot  be  entered  upon,  otherwise  than  is 
pointed  out  by  the  7th  section  of  that  act.  The  contrary 
has  been  done  in  this  case ;  that  is  an  objection  which, 
according  to  the  cases  cited,  this  Court  will  consider  fataL 
This  rule  must  be  made  absolute. 

Lord  Denman,  C.  J. — This  section  obviously  applies 
to  all  the  proceedings  under  this  act.  The  distinction 
contended  for  with  regard  to  judgment  after  a  verdict 
cannot  be  made  out.  It  must  be  entered  on  the  record  in 
the  same  manner,  as  other  proceedings  under  this  act. 
After  this  is  done,  they  are  of  record,  and  are  assimilated 
in  every  way  to  proceedings  in  the  ordinary  form.  They 
have  the  force  of  judgments,  and  writs  of  execution  may 
issue  on  them.  That  course  has  not  been  adopted  in  this 
case.  As  the  proceedings  have  not  been  entered  in  com- 
pliance with  the  act,  the  judgment  must  be  set  aside,  and 
this  rule  be  made  absolute* 


Rule  absolute. 


(a)  Ante,  Vol.  4,  p.  126. 
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1839. 

Harvey  v.  0*Meara. 
JSlELL  Y  shewed  cause  a£:ainst  a  rule  nisi,  obtained  by  Suspicion 

^  \  ''    merely  that  a 

Channell,  for  setting  aside  an  outlawry  against  the.de-  defendantis 

fendant,  and  discharging    him  from  the  custody  of  the  England,  is  not 

sherifF  of  Surrey,  where  he  was  detained  on  a  common  -J^^^ 

writ  of  capias  utiagatum,  at  the  instance  of  the  plaintiff,  (a)  making  an 

__,  .  1  1       i%        1  n  mr^i       rr>t         /*•      Order  foF  hii 

J.  he  action  was  brought  for  the  sum  of  500L     The  am-  arrest  or  deten- 
davit  of  the  defendant  stated,  that  he  had  gone  to  France  to  I'fit  2'^kt. 
in  the  month  of  May,  1832,  and  had  there  remained  until  ^ti*^'"'  ^ 
the  month  of  June,  1835.    During  that  time,  he  only  once      Where  an 
returned  to  England,  in  the  month  of  December,  1833.  recovery  of  a 
The  capias  commencing  the  outlawry,  was  issued  in  1834,  amount  was 
and  he  was  outlawed  in  1835,  when  he  was  out  of  England,  commenced 

before  the  pas- 

During  all  that  period  the  defendant  was  abroad.     The  sing  of  the  1 

defendant,  in  his  affidavit,  then  deposed,  that  when  he  left  no,  and' an 

England,    he  had    no  intention   to  delay  his    creditors.  ^"^^JJ^''*^ 

These  were  the  principal  facts  on  which  the  rule  was  ob-  awarded,  and 

,  ,  outlawry  com* 

tained.     It  was  clear,  from  the  defendant's  affidavit,  that  pieted.  during 

he  was  out  of  England  from  the  month  of  November,  the  defendant 

1834,  till  the  month  of  May  or  June,  1835.     During  that  J^J^jf^jJ^ 

time  the  proceedings  to  outlawry  commenced  and  termi-  passing  of  that 

nated.     He  now  claimed  to  be  relieved  from  the  outlawry  application, 

on  entering  a  common  appearance.     In  determining  the  Jtotute  came 

rule  several  points   would  arise.     If  he  was  entitled  to  info  oneration, 

(the  defendant 

bring  his  writ  of  error  in  fact,  he  was,  perhaps,  entitled  to  being  in  cos- 
speedy  relief  by  means  of  the  present  rule.     This,  as  it  capiasuUaga- 
was  an  application    to    the  equitable  jurisdiction  of  the  ljl|3^  J^  "^ut- 
Court,  could  only  be  granted  on  his  doing  equity.     Now,  lawry,  onen- 

•  .  .      tering  a  com* 

h  would  appear,  that,  on  looking  at  the  Act  for  the  Aboli-   mon  appear- 
tion  of  Imprisonment  for  Debt,  the  1  &  2  Vict.  c.  1 10,  he  i^gco^^^^" 

a  rule  for  that 
purpose,  and 


(a)  See  a  similar  application  by  the  same  defendant,  ante,  p.  657.      *^°  thoae  tenna 

was  made 
absolute. 
Custodyo  n 
a  capias  utlagatum  is  custody  on  mesne  process,  and  the  reversal  of  an  outlawry  is  the  reversal  of 
an  interlocutory  judgment. 

VOL.  VII.  B    B   B  D.  P.  €• 


0*Mbara. 


736  CASES   ON    POINTS   OF   PRACTICR,   Q.    B. 

would  only  be  entitled  to  his  discbarge  on  putting  in  bail. 
Then  a  question  would  arise,  whether  the  recognizance 
of  the  bail  would  be  in  the  alternative,  either  to  sur- 
render the  defendant,  or  to  pay  the  condemnation  money  ? 
Before  the  passing  of  that  act,  he  could  not  have  been 
discharged  at  all  without  putting  in  bail.     That  act, 
however,  it  was  submitted,  made  no  difference  in  the 
practice.    No  difference  could  be  considered  as  having 
been  effected,  either  by  the  terms  or  the  equity  of  the 
act.      It  was  quite  clear  the  case  was  not  within   the 
terms  of  the  act.     With  respect  to  the  equity  of  it,  it  was 
to  be  observed,  that  if  the  defendant  had  come  forward  at 
an  earlier  period,  the  plaintiff  would  have  obtained  judg- 
ment.    Therefore,    this    application,  which  was  to  the 
equity  of  the  Court,  he  could  not  be  allowed  to  make 
without  putting  in  bail  to  the  action.     If,  however,  the 
Court  did  not  take  that  view  of  the  application,  then  the 
facts  disclosed  on  the  face  of  the  affidavits  were  sufficient 
to  support  an  original  application,  under  the  3rd  and  7th 
section  of  the  statute  to  hold  the  defendant  to  special  bail, 
or  direct  his  detention.     Under  any  circumstances,  there- 
fore, he  was  not  entitled  to  be  discharged.     It  was  sug- 
gested, on  the  other  side,  that  the  proceedings  to  outlawry 
were  irregular  in  some  points.    If  so,  the  defendant  should 
have  come  promptly  to  the  Court,  in  order  to  set  them 
aside.    As  he  had  not  done  so,  such  an  objection  was  not 
now  available  to  him.     Bailable  process  bad  been  issued 
in  1832,  for  the  sum  of  500/.,  a  bona  fide  debt  due  to  the 
plaintiff;  and  for  several  years  the  defendant  was  avoiding 
the  execution  of  this  process.     In  1836,  it  appeared  firom 
the  affidavits,  that  the  defendant  was  aware  of  the  proceed- 
ings to  outlawry.    He  was,  therefore,  bound  to  come  sooner 
to  the  Court,  in  order  to  set  aside  those  proceedings,  if  there 
was  any  real  ground  for  so  doing.     The  case  of  Lewis  ▼• 
Davison  (a)  was  precisely  in  point.     The  marginal  note  to 

(a)  1  C,  M.  &  R.  655 
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that  case  was,  "  On  a  motion  to  set  aside  proceedings  to 
outlawry,  on  the  ground  that  the  writ  of  capias  varied 
from  the  form  given  by  the  Uniformity  of  Process  Act ;  it 
appeared  that  the  writ  was  sued  out  by  the  plaintiff  in 
person,  and  that  the  indorsement  on  the  writ  was,  *  this  writ 
was  issued  by  C«  L.,  of  No*  6,  Berner*s  Street,  Brunswick 
Square,  the  plaintiff  within  named  in  person,'  the  form 
given  by  the  act  being,  *  who  resides  at,'  &c.  The  writ 
was  filed  on  the  4th  of  June,  and  might  have  been  seen  by 
the  defendant  at  any  time  afterwards  in  the  office.  Held, 
that  it  was  too  late  in  Michaelmas  term  to  take  advantage 
of  the  objection,  even  if  it  were  maintainable,  though  it 
was  positively  sworn  that  the  plaintiff  never  knew  of  the 
outlawry  till  six  weeks  before.  Held  also,  that  it  was  a  mere 
irregularity  in  the  writ,  and  that  the  objection  ought  to 
have  been  taken  by  summons  at  Chambers."  There,  it  was 
held,  that  knowing  of  the  proceedings  to  outlawry  six 
weeks  before  the  application,  the  defendant  had  been 
guilty  of  laches  in  not  coming  sooner  to  the  Court.  Here, 
however,  he  had  known  of  the  proceedings  for  three  years ; 
and,  therefore,  he  must  be  considered  as  far  too  late  in 
his  application.  On  the  ground  of  laches  alone,  therefore, 
the  present  application  must  fail  (a). 

Next,  as  to  setting  aside  the  outlawry  on  terms.  What 
was  the  practice  before  the  1  &  2  Vict.  c.  110?  The 
course  was,  that  where  a  party  was  out  of  the  country  at 
the  time  of  the  writ  of  exigent  being  awarded,  he  was  en- 
titled to  bring  a  writ  of  error  in  fact.  The  Court,  how« 
ever,  was  in  the  habit  of  relieving  him  on  a  summary  appli- 
cation, the  defendant  submitting  to  certain  terms.  The 
question  always  was,  whether  the  recognizance  should  be 


1839. 


Habvey 

V. 

0*Meara. 


(b)  See  EsdaUe  v.  Davis,  ante. 
Vol.  6,  p.  465,  in  which  it  was 
held,  that  a  party  is  bound  to  be 
aware  of  a  defect,  in  a  proceeding 
againsthim,  as  soon  as  he  is  aware 
of  the  proceeding  in  which  the  de- 

B    B    B    2 


feet  arises,  and,  therefore,  eren  a 
prisoner  is  not  excused  for  laches, 
by  swearing  that  he  was  not,  in 
fact,  aware  of  the  defect  in  ques- 
tion. 
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1839.        in  the  alternatiye,  either  to  pay  the  money  or  to  surrender 
Haavey       ^^^  defendant,  or  to  pay  the  money  only  ?     In  Graham  ▼• 
»•  Henry  and  Others  (a),  on  a  motion  to  reverse  an  outlawry, 

it  appearing  that  the  defendant  did  not  go  or  continue 
abroad  for  the  purpose  of  avoiding  process,  the  Court 
reversed  the  outlawry,  and  ordered  the  recognizance  to  be 
taken  in  the  alternative,  and  not  for  the  payment  of  the  con- 
demnation money  absolutely.  In  that  case  Mr*  Justice 
Bayley  said,  ''  It  is  not  stated,  or  even  insinuated,  that 
this  defendant  went  abroad,  or  continued  there,  for  the 
purpose  of  avoiding  process."  There,  bail  was  required 
in  the  alternative,  and  it  must  be  presumed,  that  if  it  had 
been  shewn  that  the  defendant  went  abroad  for  the  pur- 
pose of  avoiding  process,  he  would  have  been  compelled 
to  find  bail  for  the  payment  of  the  money  absolutely. 
In  the  present  case  there  is  such  a  statement.  The  case 
cited,  therefore,  was  an  authority  to  shew  that  the  de- 
fendant, on  the  present  application,  ought  to  give  bail,  with 
a  recognizance  to  pay  the  condemnation  money.  In  Have- 
lock  V.  Geddes  (6),  the  marginal  note  was,  ''  Upon  a  writ  of 
error  prosecuted  by  the  party  in  person,  to  reverse  an  out- 
lawry in  a  civil  action  for  a  common  law  error,  the  recog- 
nizance of  the  bail  is  to  be  taken  in  the  common  alternative 
form,  to  pay  the  condemnation  money,  or  render  the  prin- 
cipal." There,  however.  Lord  Ellenborough  said,  "  The 
reversal  is  a  common  law  reversal  for  a  common  law  error; 
and,  in  such  a  case,  the  Court  thinks  it  has  no  power  to 
require  more  than  an  ordinary  recognizance,  which  leaves 
the  bail  at  liberty  to  render.  Where  the  outlawry  is  re- 
versed, as  at  common  law,  it  seems  to  us,  that  the  reversal 
is  so  far  matter  of  right,  that  no  terms  can  properly  be 
imposed  upon  the  defendant  when  it  is  pronounced.* 
Then  again,  ''  If  a  party  ask  of  the  Court  to  interfere  by 
motion,  where  he  has  no  right  to  their  interference,  but  only 
upon  error  brought,  they  may,  in  that  case,  impose  upon 
him  what  terms  they  think  just."  That  left  it  still  a  matter 

(a)  1  B.  &  Aid.  131.  {b)  12  East,  622. 


0*Mbaba. 
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of  discretion  with  the  Court  as  to  the  form  of  the  recog-        1839. 
nizance.     In  Levi  v.  Claggett  (a),    the   Court    directed     ^"T^'^""^ 

where  the  defendant  was  beyond  seas  at  the  time  of  award-     v. 

ing  the  exigent,  that  the  outlawry  should  be  reversed  on 
payment  of  costs,  and  on  putting  in  bail  in  the  altematiye 
to  the  original  suit.  These  cases  shewed  that  the  Court 
would  compel  a  defendant,  on  a  reversal  of  his  outlawry, 
to  give  bail  with  a  recognizance,  either  absolutely  to  pay 
the  money,  or  in  the  alternative  to  pay  the  money  or  render 
the  defendant.  That  was,  the  Court  would,  as  nearly  as 
possible,  put  the  plaintiff  in  as  favourable  a  situation  as  he 
would  have  been  if  he  had  been  able  to  proceed  with  his 
action  against  the  defendant  in  the  ordinary  way.  If  the 
process  which  the  plaintiff  had  sued  out  was  bailable,  then 
bail  must  be  put  in,  and  the  costs  paid.  This  was  the 
state  of  practice  previous  to  the  passing  of  the  1  &  2  Vict, 
c.  110. 

The  question  then  was,  whether  that  act  introduced 
any  difference  in  the  practice  ?  By  section  1,  it  is  provided, 
''  that  from  and  after  the  time  appointed  for  the  com- 
mencement of  this  act,  no  person  shall  be  arrested  upon 
mesne  process  in  any  civil  action  in  any  inferior  Court 
whatsoever,  or  (except  in  the  cases  and  in  the  manner 
hereinafter  provided  for)  in  any  superior  Court."  By  s.  2, 
it  is  enacted,  **  that  all  personal  actions  in  Her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  shall  be  com- 
menced by  writ  of  summons.*'  Sec.  3  enacts,  **  that  if  a 
plaintiff  in  any  action  in  any  of  Her  Majesty's  Superior 
Courts  of  Law  at  Westminster  in  which  the  defendant 
is  now  liable  to  arrest,  whether  upon  the  order  of  a  judge 
or  without  such  order,  shall,  by  the  affidavit  of  himself 
or  of  some  other  person,  shew  to  the  satisfaction  of  a  judge 
of  one  of  the  said  superior  Courts,  that  such  plaintiff  has 
a  cause  of  action  against  the  defendant  or  defendants,  to 
the  amount  of  twenty  pounds  or  upwards,  or  has  sustained 

(a)  1  M.  &  W.  547. 
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183D.        damage  to  that  amount,  and  that  there  is  probable  cause 
*^^|J][^^^     for  believing  that  the  defendant,  or  any  one  or  more  of 
V.  the  defendants,  is  or  are  about  to  quit  England,  unless 

he  or  they  be  forthwith  apprehended,  it  shall  be  lawful 
for  such  judge,  by  a  special  order,  to  direct  that  such 
defendant  or  defendants  so  about  to  quit  England  shall 
be  held  to  bail  for  such  sum  as  such  judge  shall  think  fit, 
not  exceeding  the  amount  of  the  debt  and  damages.*' 
Then  s.  7  provides,  **  that  every  prisoner  who  at  the  time 
appointed  for  the  commencement  of  this  act  shall  be  in 
custody  upon  mesne  process  for  any  debt  or  demand,  and 
shall  not  have  filed  a  petition  to  be  discharged  under  the 
laws  now  in  force  for  the  relief  of  insolvent  debtors,  shall 
be  entitled  to  his  discharge  upon  entering  a  common  ap- 
pearance to  the  action :  provided  nevertheless,  that  every 
such  prisoner  shall  be  liable  to  be  detained,  or,  after  such 
discharge,  to  be  again  arrested,  by  virtue  of  any  such 
special  order  as  aforesaid,  at  the  suit  of  the  plaintiff  at 
whose  suit  he  was  previously  arrested,  or  of  any  other 
plaintiff."  The  whole  direct  effect  of  the  act  was  this ; 
first,  that  after  the  passing  of  the  act,  no  one  should  be 
arrested  on  mesne  process ;  and,  secondly,  that  where 
persons  were  in  custody  at  the  time  of  the  act  coming 
into  operation,  they  should  have  their  discharge.  These 
were  the  only  direct  provisions  of  the  act.  They  could 
have  no  direct  operation  on  the  present  case,  for  there  was 
no  allusion  in  the  statute  to  the  case  of  proceedings  to 
outlawry ;  nothing  touching  the  present  case.  The  ques- 
tion then  was,  whether  the  case  came  within  the  equity 
of  the  statute.  Supposing  that  before  the  passing  of  the 
statute  he  would  have  been  discharged  on  putting  in  bail, 
still  it  may  be  said,  that  as  bail  on  mesne  process  is  now 
in  general  abolished,  he  cannot  be  required  to  put  in  baiL 
But  he  who  asks  equity  must  do  equity.  If  the  defendant 
had  been  in  England  when  the  process  originally  issued, 
he  would  have  been  arrested,  final  judgment  signed  against 
him,  and  the  defendant   taken  in  execution  long  before 
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the  act  of  Victoria  came  into  operation.  But  he  knew  of  1839. 
the  proceedings  to  outlawry  in  1836,  and  he  had  no  right  ^"^[JXvin^ 
to  wait  until  the  act  in  question  had  been  passed,  and  then,  ^  v. 
at  the  end  of  several  years,  return  to  the  country  with  the 
certain  advantage  resulting  from  the  abolition  of  imprison- 
ment for  debt  on  mesne  process.  Ont  his  state  of  facts, 
the  Court  would  not  interfere  at  all,  unless  on  the  terms 
of  putting  in  bail.  But,  if  there  was  any  doubt  upon  this 
point,  there  was  another  objection,  which  shewed  that 
the  Court  would  interfere  on  the  terms  suggested  only. 
Several  cases  had  been  decided  since  the  passing  of  the 
act,  and  on  the  equity  of  it,  the  Courts  had  frequently 
relieved  the  bail,  where  the  defendant  was  out  of  actual 
custody  at  the  time.  The  result  of  those  decisions  was, 
that  where  a  party,  if  in  actual  custody,  would  be  entitled 
to  his  discharge,  although  only  in  the  custody  of  his  bail, 
the  Court  would  not  put  him  to  the  circuity  of  a  surrender 
for  the  purpose  of  being  subsequently  discharged.  But 
that  was  only  in  cases  where  a  plaintiff  could  be  put  in 
the  same  situation  on  relieving  the  bail,  as  he  would  have 
been,  if  the  defendant  had  been  surrendered  and  then 
discharged.  In  one  case,  Lewis  v.  l^orcf,  (a),  where  a 
defendant  was  arrested  on  mesne  process,  and  gave  bail 
before  the  1st  October,  1838,  immediately  on  his  dis- 
charge from  the  arrest  went  abroad  and  there  continued, 
the  Court  refused  to  enter  an  exoneretur  on  the  bail 
piece.  That  case  shewed  that  the  Court  would  not  in- 
terfere, where  the  plaintiff  could  not  be  placed  in  the 
same  situation  as  if  the  defendant  had  surrendered  and 
been  discharged  out  of  custody.  But,  supposing  the 
Court  to  be  inclined  to  interfere,  then  there  was  enough 
on  the  face  of  these  affidavits  to  warrant  the  Court  in 
granting  an  order  for  the  detention  of  the  defendant, 
pursuant  to  the  proviso  contained  in  s.  7  of  the  statute. 
The  case  of  Larchin  v.  Willan  (6)  was  a  direct  authority 

(a)  Ante,  p.  85.  (6)  Ante,  p.  U. 
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1839.        in  support  of  this  application.     The  marginal  note  of  the 

Harvey       ^^^  ^^  "  ^^^  ^^^  section  of  the  1  &  S  Vict.  c.  110,  which 
*'•  enables  a  judge  to  order  the  arrest  of  a  party,  applies  to 

%J  AlEARA* 

every  case  of  absence  from  England,  which  will  delay  the 
plaintiff  in  obtaining  execution  in  the  ordinary  course." 
The  facts  of  the  case  were,  that  the  defendant  had  been 
an  officer  in  the  Scots  Fusileer  Guards,  and  had  sold  out. 
He  then  bought  into  the  twenty-second  regiment,  which 
was  in  Ireland.  He  had  obtained  leave  of  absence,  on 
account  of  ill  health,  to  come  to  this  country,  and  was 
about  to  return  when  his  health  would  permit.  A  judge's 
order  was  obtained  for  his  arrest.  An  application  was 
afterwards  made  to  the  Court  of  Exchequer  to  rescind 
this  order.  Mr.  Baron  Alderson  then  observed,  **  I  have 
corresponded  with  my  brother  Liitledale  in  vacation,  and 
we  have  come  to  the  conclusion  that,  inasmuch  as  the 
plaintiff  is  deprived  of  his  remedy  in  the  first  instance,  if 
the  judge  has  reason  to  believe  that  the  defendant's  ab- 
sence from  England  would  prevent  the  plaintiff*  from 
having  execution  of  the  body  at  the  proper  time,  that  is 
a  ground  for  ordering  his  arrest.  But  let  us  look  at  the 
practice  which  existed  before  the  recent  statute.  In  cases 
in  which  a  party  could  not  be  held  to  bail  by  a  mere 
affidavit,  it  was  usual  to  subject  him  to  arrest  at  the  dis- 
cretion of  a  judge,  in  order  that  he  might  be  forthcoming 
to  be  taken  in  execution.  That  is  the  meaning  of  the 
present  enactment.  If  it  meant  more,  the  statute  would 
have  taken  away  arrest  altogether,  and  have  \e(i  only 
mesne  process.  The  3rd  section  clearly  means  to  give  the 
plaintiff  in  the  first  instance  that  which  he  would  be 
ultimately  entitled  to.'*  According  to  the  principle  laid 
down  in  this  case,  if  the  facts  stated  on  these  affidavits 
were  disclosed  at  Chambers,  there  would  clearly  be  enough 
to  induce  a  judge  to  grant  an  order  for  the  defendant's 
arrest.  Could  there  be  any  doubt  that  a  judge  would 
have  any  reason  to  "  believe  that  the  defendant's  absence 
from  England  would  prevent  the  plaintiff  from  having 


TRINITY  TERM,  S  VICT,  '88 

execution  of  the  body  at  the  proper  timet*'  Could  there  ^  1839. 
be  any  doubt  that  he  would  leave  the  country  as  soon  as 
he  was  set  at  liberty?  It  was  here  sworn,  that  it  was 
believed  the  defendant  left  the  country  for  the  express 
purpose  of  avoiding  process  in  respect  of  this  very  debt. 
No  other  debt  was  shewn  to  exist,  or  other  cause  for 
his  absence.  He  then  remained  abroad  for  seven  years, 
except  when  he  returned  for  one  or  two  days  at  a  time 
clandestinely.  One  affidavit  shewed  that  Mrs.  0*Meara 
had  told  the  plaintiff  that  the  defendant  was  stopping 
away  ''  principally**  on  accout  of  this  debt.  It  was  also 
sworn,  that  when  he  came  to  England  and  was  taken 
into  custody,  he  said  to  the  officer,  that  if  he  could 
not  arrange  this  debt,  he  should  be  obliged  to  take  the 
benefit  of  the  Insolvent  Act.  It  was  also  sworn  to  be 
believed  that  the  defendant  was  about  to  quit  the  country 
if  discharged.  The  defendant  in  his  affidavit  did  not 
swear  that  he  had  taken  any  house  for  the  purpose  of 
remaining  in  England,  but  only  spoke  of  his  intention  to 
take  a  house  in  Berkeley  Street.  It  was  impossible  to 
conceive  a  stronger  state  of  facts  to  induce  a  judge  to 
believe,  that  unless  the  plaintiff  was  allowed  to  arrest  the 
defendant,  the  latter  would  quit  England.  Under  these 
circumstances,  the  Court  would  be  of  opinion  that  the 
defendant  should  be  required  to  give  bail  either  pursuant 
to  the  statute  of  31  Elizabeth,  c.  3,  s.  3,  to  pay  the  con- 
demnation money,  or  in  the  ordinary  form  of  bail  to  the 
action.*' 

Wightman^  in  support  of  the  rule,  contended,  that  as  this 
was  a  common  law  error,  on  which  the  application  was 
founded,  the  defendant  was  entitled  ex  debito  justitiae,  to  his 
writ  of  error  coram  nobis,  for  the  reversal  of  his  outlawry. 
Even  if  the  defendant  had  gone  abroad  to  avoid  process, 
he  would  be  equally  entitled  to  his  writ.  In  Hesse  v. 
Woodf  (a)  the  marginal  note  was  **  error  in  fact  assigned 

(a)  4  Taunt.  690. 


784  CASES   ON    POINTS   OF   PRACTICC,   Q.    B. 

1839.  to  reverse  an  outlawry,  that  the  defendant  was  beyond 
seas,  is  not  answered  by  shewing  that  he  went  beyond  seas 
to  avoid  the  plaintiff's  process*  The  Court  will  reverse 
an  outlawry  for  a  common  law  error,  on  motion,  upon  the 
same  terms  to  which  the  defendant  would  have  been  en- 
titled if  he  had  sued  out  his  writ  of  error.  The  bail  to 
be  put  in  by  the  defendant  upon  reversing  an  outlawry  is 
bail  in  the  original  suit,  and  the  recognizance  is  in  the 
alternative,  to  pay  the  condemnation  money,  or  render  the 
defendant."  There,  the  distinction  is  clearly  made,  that 
if  the  defendant  has  a  right  to  have  the  outlawry  reversed, 
it  may  be  reversed  without  any  terms  being  imposed  upon 
him  beyond  putting  in  bail  to  the  action.  If  he  is  not  en- 
titled to  have  it  reversed,  he  may  be  subjected  to  such 
terms  as  the  Court  shall  think  it  right  to  impose.  If  he 
sued  out  his  writ  of  error  on  a  common  law  objection,  he 
might  have  the  outlawry  reversed  on  merely  putting  in 
bail  to  the  action.  If  he  applied  on  motion  to  reverse  the 
outlawry,  he  must  submit  to  such  terms  as  the  Court  might 
think  it  right  to  impose.  Since  the  passing  of  the  I  &  2 
Vict.,  c.  110,  the  Court  would  hardly  make  putting  in 
special  bail  a  condition  precedent  to  the  reversal  of  the  out- 
lawry. The  plaintiff  would,  if  he  commenced  his  action  now, 
not  be  entitled  to  hold  the  defendant  to  special  bail,  unless 
an  affidavit  could  be  produced  before  a  judge  to  make 
him  believe  that  the  defendant  was  about  to  quit  England. 
The  case  otBaieman  v.  Dunn,  (a)  decided  that  where  it  is 
sought  to  arrest  or  detain  a  defendant  under  the  provisions 
the  3rd  section  of  the  statute,  the  affidavit  on  which  the 
application  is  made,  must  state  the  belief  of  the  deponent, 
that  the  defendant  is  **  about  to  quit  England,  unless  he 
be  forthwith  apprehended,*'  and  must  also  set  forth  the 
drcumstances  upon  which  the  belief  is  founded.  Here, 
however,  no  such  circumstances  were  set  forth,  as  would 
justify  such  a  belief  on  the  part  of  any  of  the  deponents, 
and  mere  **  belief"  would  not  be  sufficient.     Any  person 

(a)  Ante,  p.  105. 
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might  make  such  an  affidavit  as  that  which  merely  ex*  1889. 
pressed  the  defendant's  ''  beliefy**  without  any  risk  for  an 
indictment  for  perjury.  It  must  appear  on  the  affidavits 
that  the  defendant  was  about  to  leave  the  country ;  but 
surely  an  intention  to  take  the  benefit  of  the  insolvent  act, 
did  not  constitute  an  intention  to  go  out  of  the  country. 
If  the  defendant  was  detained  on  an  order  made  under 
this  act,  he  would  be  immediately  discharged  on  ap- 
plication to  a  judge,  or  the  Court  under  sect.  6  of  the  act. 
Then  with  respect  to  the  proceedings  themselves  to  out- 
lawry, there  were  various  objections  which  might  be  taken 
to  them;  but  the  ground  of  the  defendant  being  out  of  the 
country  at  the  time  of  the  outlawry  being  commenced  and 
terminated,  was  sufficient  to  entitle  the  defendant  to  re- 
verse the  judgment.  The  terms  on  which  the  reversal 
ought  to  take  place  were  merely  payment  of  costs. 

Cur.  adv,  vuU* 

Coleridge,  J. — ^This  was  a  motion  to  set  aside  an  out- 
lawry, and  the  question  discussed  was,  upon  what  terms 
it  was  to  be  done?  the  defendant  contending  that  he  was 
entitled  to  it  ex  debito  justitiae,  upon  entering  a  common 
appearance,  the  plaintiff  insisting,  first,  that  I  ought  to 
impose  upon  the  terms  of  finding  bail  absolutely  to  pay 
the  condemnation  money  ;  or,  secondly,  in  the  alternative 
at  least ;  and  lastly,  insisting,  that  if  I  thought  the  reversal 
must  be  made  on  the  terms  stated  by  the  defendant,  still 
I  ought  to  consider  this  as  an  original  application  on  the 
part  of  the  plaintiff,  under  the  7th  &  Srd  sects,  of  1  &  S 
Vict.  c.  110,  and  order  the  detainer  of  the  defendant, 
unless  he  should  find  special  bail.  I  think  there  is  no  foun- 
dation for  this  last  point,  and  I  will  dispose  of  it  first.  It 
has  not  been  objected,  in  the  argument,  that  I  have  no 
power  to  make  this  order,  sitting  here  in  Court ;  but  I 
may  observe,  that  the  power  to  arrest  or  detain,  appears 
by  the  statute,  to  be  specifically  given  to  a  judge  only,  and 
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not  to  the  Court.     This,  however,  would  only  drive  the 
plaintiff  to  renew  his  application  at  Chambers,  and  having 
^'  a  clear  opinion  on  the  subject,  I  ought  at  once  to  express 

it.  In  considering  this  point  then,  I  must  treat  the  plaindff 
as  making  an  original  application  for  the  detainer  or  new 
arrest  for  the  defendant.  In  either  case,  it  must  be  shewn 
to  my  satisfaction  that  there  is  reasonable  cause  to  believe 
that  the  defendant  is  about  to  quit  England,  unless  he  is 
detained,  or  forthwith  apprehended ;  and  the  facts  on  which 
such  probability  arises,  should  be  stated  in  the  aflSdavit. 
Without  going  into  a  detailed  examination  of  the  facts 
alleged  on  either  side,  it  may  be  taken  generally  on  the 
one  hand,  that  there  is  some  reason  to  believe  that  the  de- 
fendant's absence  from  England  before  these  proceedings 
commenced,  was  occasioned,  or  has  been  in  part,  at  least, 
continued,  by  a  desire  to  avoid  the  plaintiff's  suit;  but 
on  the  other  hand,  it  is  sworn  that  the  defendant  has  no 
intention  to  leave  the  country  now  ;  that  his  wife  has  come 
to  reside  with  him  in  England ;  that  he  is  arranging  for 
the  return  of  his  children  from  abroad ;  that  at  the  time 
of  his  arrest  he  was  bona  fide  negotiating  for  the  lease 
of  a  house  in  London ;  and  lastly,  that  in  fact  he  had  been 
here,  and  appeared  in  public  from  the  S7th  of  April  to 
the  17th  of  May,  when  he  was  arrested.  Mr.  Harvey 
has  had  the  opportunity  of  examining  into  the  truth  of 
these  statements  of  the  defendant,  and  has  not  been  able 
to  contradict  them,  nor  does  he  swear  to  any  preparations 
which  are  now  making  on  behalf  of  the  defendant  for 
leaving  the  country.  If,  therefore,  I  made  the  order  prayed 
for,  I  should  be  proceeding  at  most  only  on  a  suspicion 
excited  by  previous  conduct,  against  the  direct  oath  of 
the  party*  This,  I  think,  would  be  unreasonable.  It 
may  often  happen,  and  in  this  case  it  may  so  happen,  that 
the  means  of  securing  the  debt  may  be  lost  by  a  refusal 
to  order  the  arrest ;  the  judge  may  wait  for  evidence  of  a 
design  to  leave  the  country,  till  it  is  too  late  to  prevent  its 
accomplishment ;  but  still  he  must  deal  with  the  act  as  he 
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finds  it  worded.     Its  general  intent  is  to  abolish  arrests        1889. 
on  mesne  process ;  the  cases  provided  for  by  the  3rd  and     ^^JXmr 
7th  sections  are  but  exceptions,  and  he  must  see  the  case  *'• 

fairly  brought  within  them.  I  cannot  say  the  evidence 
satisfies  me  of  Mr.  0*M eara*s  present  intention  to  leave 
the  country,  and,  therefore,  on  these  affidavits,  should 
refuse  to  make  the  order  at  Chambers. 

The  first  and  second  points  remain  to  be  considered. 
The  error  insisted  on  for  the  reversal  of  the  outlawly  is  the 
absence  of  the  defendant  from  England,  at  the  date  of  the 
exigent,  indeed,  during  the  whole  proceeding  to  outlawry. 
Not  being  a  case  within  the  statute  of  Elizabeth,  it  is  not 
compulsory  on  the  Court  to  require  bail,  conditioned  ab- 
solutely to  pay  the  condemnation  money;  but  the  fair 
result  of  the  cases  appears  to  be,  that  although  the  rever* 
sal  is  a  matter  of  right,  still,  where  the  party  applies  for  it 
on  motion,  the  Court  may  exercise  its  discretion  as  to  the 
terms  it  will  impose  on  him.  Mathews  v.  Gibson  (a), 
Havelock  v.  Geddes  and  Graham  v.  GriU  (6).  Now, 
without  any  reference  to  the  statute  of  I  Vict.  c.  110, 1  see 
nothing  in  the  present  case  which  should  induce  me  to  re- 
quire bail  absolutely  for  the  payment  of  the  condemnation 
money.  On  the  other  hand,  I  should  consider  it  very  much 
a  matter  of  course  to  require  it  in  the  alternative,  unless  that 
statute  has  introduced  a  new  principle  to  guide  or  abridge 
the  discretion,  which  I  should  otherwise  have  been  at  liberty 
to  exercise.  That  statute  had,  I  conceive,  two  objects  in 
view,  (speaking  generally,  and  passing  by  the  excepted 
cases,)  to  abolish  arrest  on  mesne  process  for  the  future, 
and  to  dischaage  those,  who  at  the  time  of  its  passing 
were  in  custody  under  such  process.  Before  the  statute, 
if  the  action  was  on  bailable  process,  or  although  on  ser- 
viceable, yet  if  affidavits  were  made  of  a  debt  on  which  the 
party  might  be  held  to  bail,  the  defendant,  on  reversing  the 
outlawry,  would  have  been  at  least  held  to  special  bail  in 

(a)  8  East,  527.  {h)  1  Mao.  k  S.  409. 
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1889.  the  akernative ;  if  the  original  process  was  only  serviceable, 
and  the  cause  of  action  precluded  any  other,  he  would 
have  been,  generally  speaking,  held  to  common  bail  only* 
This  practice  followed  the  rule  laid  down  for  the  sheriff  by 
the  4  &  5  W«  &  M.  c*  18,  and  also  proceeded  on  the  prin- 
ciple of  placing  the  plaintiff  in  the  same  situation  after  the 
reversal  as  before*  If,  therefore,  this  action  had  been 
commenced  after  the  passing  of  the  recent  statute,  and  the 
defendant  had  not  been  arrested  by  a  Judge's  order,  there 
can  be  little  doubt,  that  the  correct  course  would  have 
been  to  reverse  the  outlawry,  on  entering  a  common  ap- 
pearance only*  The  same  course,  I  think,  must  have  been 
followed,  if  the  defendant  had  been  outlawed  before  the 
statute,  and  had  been  found  in  custody  under  the  capias 
utlagatum,  at  the  time  of  its  passing ;  for  giving  it  that 
liberal  construction  which  it  ought  to  receive,  he  must 
have  been  considered  as  in  custody  only  under  mesne  pro- 
cess, within  the  meaning  of  the  7th  section,  and  the  rever- 
sal would  have  been  the  reversal  only  of  an  interlocutory 
judgment*  The  question  is,  whether  a  different  course 
should  now  be  pursued?  because  the  action  was  com- 
menced so  long  since,  that,  but  for  his  leaving  the  coun- 
try, and  so  delaying  the  plaintiff's  proceedings,  it  may  be 
presumed  that  the  plaintiff  would  have  recovered  final 
judgment  against  him  before  the  statute  had  passed,  and 
so  been  placed  beyond  its  operation.  Upon  consideration, 
I  do  not  think  lean  properly  act  upon  such  a  presumption ; 
it  must  be  taken,  I  think,  as  a  matter  still  undecided, 
whether  any  thing  will  ever  be  recovered  against  him ;  and 
by  compelling  him  to  find  bail,  I  should  be  certainly  placing 
him  in  a  different  situation  from  that  in  which,  by  the 
general  rule  of  law,  defendants  are  now  placed,  before 
final  judgment  recovered  against  them ;  while,  from  the 
uncertainty  of  what  that  judgment  would  have  been,  or 
that  it  would  have  been  recovered  before  the  statute 
passed,  I  am  not  sure  that  I  should  not  be  placing  the 
plaintiff  in  a  better  situation  than  he  would  have  been  in 


TRINITY   TERM^   2   VICT.  739 

before  the  outlawry.     By  requiring  now  only  a  common        1839. 
appearance,  I  leave  it  open  for  the  plaintiff  to  apply  for     ^^h^J^T' 
the  defendant's  arrest  and  special  bail,  if  circumstances  ^^ 

should  arise,  which,  under  the  statute,  make  that  course 
available  for  him.  Upon  the  terms,  therefore,  of  entering 
a  common  appearance,  and  paying  all  the  costs,  including 
those  of  the  present  application,  let  the  outlawry  be  set 
aside. 

Rule  accordingly. 


HuTTON  V.  Parker. 
{Bqfore  the /our  Judges.) 

L  HIS  was  an  action  of  debt  on  bond.  The  declaration  in  an  action  of 
stated,  that  the  defendant  had  entered  into  the  bond  on  ^h" ni  to ""* 
which  the  action  was  brought,  the  condition  of  the  bond  *"*®f  *"***  ^^* 

.  .  service  of 

being,  that  he  should  not  enter  into  the  service  of  any  another  per- 
other  person  than  the  plaintiff,  in  the  town  of  SheflSeld,  ten  miles  of  8., 
or  within  ten  miles  thereof,  during  two  years  after  leaving  yJI^^ft^ 
the  service  of  the  plaintiff.     To  this  the  defendant  de-  leaying  H's 
murred.     The  first  ground  of  demurrer  was,  that  in  the  goodco'nsider* 
declaration  there  was  no  sufficient  consideration  set  forth  be^shewn  on^ 
for  the  defendant's  enterinir  into  such  a  bond,  which  was  ^®  ^^f  ®' . 

^  the  declaration, 

one  in  restraint  of  trade ;  secondly,  that  the  bond,  within  a^  the  Conrt 
the  limits  mentioned  in  it,  went  to  restrain  the  defendant  sume  oDe.*^' 
from  working  at  all. 

Buttf  in  support  of  the  demurrer.— **This  is  a  bond  in  re- 
straint of  trade,  and,  therefore,  a  good  consideration  ought 
to  appear  on  it,  otherwise  it  is  void.  The  declaration 
should  state  the  consideration.  All  the  cases  are  uniform 
on  this  subject,  from  the  case  of  Michell  v.  Reynolds  (a) 

(a)  1  P.  Wms.  181 ;  10  Mod.  37 


740  CASES   ON   POINTS  OF   PRACTICE,   Q.    B. 

1889.        to  Hitchcock  v.  Coker  {a)  have  clearly  laid  down  the  rule, 
HoTTON       ^^^^  when  a  contract  is  in  restraint  of  trade,  it  is  bad  of  itself, 

_  ^'  and  that  a  sufficient  consideration  must  be  stated  for  it. 

Paekek. 

The  Court  stopped  him,  and  called  on 

Whitehurstf  contra. — It  is  not  necessary  in  an  action 
of  this  sort  that  the  consideration  should  be  stated ;  should 
the  Court,  however,  decide  otherwise,  still  a  sufficient  con- 
sideration appears  for  the  defendant's  submitting  himself 
to  the  restraint  which  this  bond  imposes.  It  is  not,  indeed, 
a  bond  in  restraint  of  trade.  It  is  only  to  prevent  him, 
for  a  limited  time,  from  going  into  the  service  of  another, 
and  that  has  never  yet  been  held  to  be  in  restraint  of  trade. 
If  this  bond  is  void,  it  would  have  been  void  at  common 
law ;  but  what  is  there  to  make  it  so  ?  Nothing  appears 
to  shew  it  was  such  a  restraint  as  the  law  will  not  permit. 
As  to  the  other  objection.  This  being  a  bond,  it  is  not 
necessary  that  a  consideration  should  appear  on  the  face 
of  it.     It  is  good  without  that. 

Lord  Denman,  C.  J. — But  can  such  a  bond  as  the 
present  be  held  good  without  a  sufficient  consideration 
appearing  on  the  face  of  it  ? 

WhiiehursL — It  may ;  for  it  may  be  presumed,  and  here 
the  obligation  itself  shews  that  at  the  time  of  its  being 
made,  the  defendant  was  in  the  service  of  the  plaintiff^ 
which  was  for  the  defendant's  benefit,  and  that  alone  would 
form  a  good  consideration.  Davis  v.  Mason  (b)  is  a  case 
in  point.  A.,  the  master,  took  a  bond  from  his  assistant, 
in  consideration  of  retaining  him  in  his  service,  that  he 
should  not,  for  fourteen  years,  practise,  on  his  own  account, 
within  ten  miles  of  A.,  and  the  bond  in  that  case  was  held 
good. 

(a)  6  Ad.  &  El.  438 ;  1  Nev.  &.  P.  796.        (b)  5  T.  R.  118. 
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Lord  Dbnman,  C*  J* — We  cannot  leave  this  to  con- 
jecture. It  may  or  may  not  be  true  in  part  that  there  is 
consideration.  If  parties  seek  to  enforce  an  obligation  of 
this  kind,  some  consideration  for  it  must  be  shewn.  Here, 
however,  none  at  all  is  shewn.  The  demurrer  is  good, 
and  judgment  must^be  for  the  defendant. 

Judgment  for  Defendant. 


Flight  v.  Thomas. 

{Before  the  Four  Judges,) 

ilLCTION  for  Nuisance. — The  declaration  alleged  as  a  Action  for 
nuisance,  that  the  defendant  had,  upon  his  own  ground  pi^^. 
a  mixen,  or  dung-heap,  upon  which  all  kinds  of  rubbi^  icriptioD  for 
and  offensive  matter  were  deposited ;  and  that  the  smell  The  plea  mutt 
arising  therefrom  and  engendered  thereby,  was  a  great  that^benght^ 
annoyance  to  the  plaintiff* in  the  enjoyment  of  his  property.  ^™^i*  *" 
The  pleas  were,  first,  not  guilty — Sndly,  Possession  for  otherwaethe 

,  plea  is  bad,  and 

more  than  twenty  years  of  a  certain  house  and  premises,  if  not,  the  defect 

and  the  enjoyment  for  that  or  a  greater  period  of  the  right  ^^^.        ^ 

to  use,  and  make,  and  have  the  said  mixen  as  an  easement 

belonging  to  the  said  premises.     Replication  traversed, 

that  the  defendant  had  for  and  during  the  said  period  the 

right  and  enjoyment  of  the  said  mixen.     Issue  was  joined 

thereupon,  and  the  cause  was  tried  before  Lord  Denman^ 

when  the  jury  found  a  verdict  for  the  defendant,  in  the 

following  words  : — "  We  consider  it  to  be  a  nuisance,  but 

that  it  has  continued  for  more  than  twenty  years ;  and  we 

think  the  plaintiff*  came  to  it.*'    The  verdict  was,  at  the 

trial,  therefore,  entered  for  the  defendant.     A  rule  was 

afterwards  obtained,  calling  upon  the  defendant  to  shew 

cause  why  judgment  should  not  be  entered  for  the  plaintiff* 

non  obstante  veredicto. 

VOL.  vii.  c  c  c  D.  p.  c. 
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1839.  Barstow  now  shewed  causes — ^This  rule  has  been  ob- 

"■^i^g^       tained  on  the  ground  that  the  plea  b  no  answer  to  the 
^*  action.  It  is  submitted,  however,  that  this  plea  is  a  perfectly 

good  answer  to  the  action*  The  claim  set  up  by  it  is  under 
the  act  for  shortening  the  time  for  prescriptions,  2  &  3 
Wm«  4,  c.  71,  s.  S ;  and  the  question  that  arises  is,  whether 
thb  is  not  a  proper  description  of  an  easement  that  has 
been  enjoyed  for  more  than  twenty  years  ?  This  is  said 
to  be  an  easement,  because  an  easement  is  something  to  be 
enjoyed  over  the  land  or  property  of  another,  and  the 
easement  here  prescribed  for,  is  something  upon  a  man's 
own  land.  This  easement  is,  however,  rightly  prescribed 
for  under  the  second  section  of  the  act,  and  the  plea  is 
good.  It  would  have  been  a  good  plea  at  common  law,  to 
plead  that  the  defendant  has  a  right  to  have  these  smells 
complained  of  over  the  plaintiff's  ground.  The  definition  of 
an  easement  is  '^  a  right  of  accommodation  in  another's 
land  (a) ;"  and  the  right  now  claimed  by  this  defendant  is  not 
less  an  easement,  because  a  smell  cannot  be  touched  or  felt. 

Lord  Denman,  C.  J.— -You  cannot  make  it  a  good  plea. 

Barstow. — But  after  verdict,  every  fair  intendment  is  to 
be  made  in  support  of  a  plea. 

Lord  Denman,  C.  J. — We  give  you  full  credit  for 
having  proved  every  word  you  have  said  in  your  plea. 

Patteson,  J. — You  could  not  frame  a  plea  on  this 
section  of  the  act  of  parliament  to  meet  this  case. 

Coleridge,  J. — And  even  the  present  plea  does  not 
claim  this  right  in  question  as  over  the  plaintiff's  land. 

Manning  contra,  was  stopped. 

(a)  Burton's  Real  Property,  3S6. 
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Lord  Denman,  C.  J. — The  view  given  by  my  brother        1839. 
Coleridge  is  sufficient  to  entitle  the  plaintiff  to  have  this       p^^^^ 
rule  made  absolute.     In  order  to  support  the  defendant's  «• 

plea,  the  claim  must  be  shewn  to  be  that  of  an  easement 
over  the  plaintiff's  land.  On  the  face  of  the  pleadings,  no 
such  claim  is  shewn;  a  decision  of  any  of  the  other 
points  becomes  unnecessary. 

Rule  absolute. 


Haioh  v.  Frost  and  Others. 

mjLOGGINS  applied  for  a  rule  to  shew  cause  why  the  Where  three 
warrant  of  attorney,  given  by  the  defendants  in  this  case,  to  a  px^cular 
should  not  be  set  aside,  on  the  ground  that  an  attorney  had  '^tof'jey, 
not  been  present,  pursuant  to  I  &  2  Vict.  c.  110,  s.  9,  on  plaintiff,  and 
behalf  of  the  defendants,  at  the  time  of  executing  the  war-  ttructionsto 
rant.     By  that  section  it  was  provided,  that  "no  warrant  SJJ^^tolau 
of  attorney  to  confess  judgment  in  any  personal  action,  or  torney,  from 
cognovit  actionem,  given  by  any  person,  shall  be  of  any  plaintiff,  and 
force,  unless  there  shall  be  present  some  attorney  of  one  of  feadants  freely 
the  superior  Courts,  on  behalf  of  such  person,  expressly  JJ^^^*^**** 
named  by  him,  and  attending  at  his  request,  to  inform  acting  for  him, 

the  warrant  is 

him  of  the  nature  and  effect  of  such  warrant  or  cognovit,  good,  notwith- 
before  the  same  is  executed;  which  attorney  shall  sub-  provisions  of 
scribe  his  name  as  a  witness  to  the  due  execution  thereof,  !,?f  ^yjph?:, 

110, 8s.9oclO. 

and  thereby  declare  himself  to  be  attorney  for  the  person      If  an  attor. 

executing  the  same,  and  state  that  he  subscribes  as  such  appoint^ya 

attorney."    The  facts  of  the  case  were  these  ;  debts  were  J^  be^T^^^^  °° 

due  by  Frost  to  Haigh  and  Co.,  and  it  was  proposed  to  neglects  his 

give  as  security,  a  warrant   of  attorney    with    sureties,  client,  (if  with- 

Haigh  then  went  to  Floyd,  an  attorney,  consulted  him  as  Jl^th  Jhe"^^. 

to  the  nature  of  a  warrant  of  attorney,  but  gave  him  no  ^^^cti**  toth 

instrument,  if, 
therefore, 

(without  collusion)  he  neelects  to  inform  his  client  of  the  natare  and  effect  of  the  warrant,  that 

is  not  an  objection  available  to  the  defendant. 

c  c  c  2 
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and  Others. 


instructions  on  the  subject*  Haigh  then  returned  to  Frost 
and  the  sureties,  and  told  them  the  nature  of  a  warrant  of 
attorney.  They  said  that  Floyd  had  better  prepare  one. 
Haigh,  Frost,  and  the  sureties  then  went  to  Floyd,  and 
Frost  gave  Floyd  the  first  instructions  to  prepare  the 
warrant  of  attorney.  It  was  prepared  immediately,  and 
when  the  parties  were  about  to  execute,  Floyd  said,  the 
sureties  must  have  an  attorney  present  on  their  behalf. 
They  said  they  had  come  to  him  for  that  purpose.  As 
each  of  the  three  defendants  executed  the  warrant  of 
attorney,  he  was  asked  by  Floyd  whether  he  wished  him 
to  act  as  his  attorney  on  the  occasion.  To  this  question 
each  answered  in  the  affirmative.  This,  it  was  submitted, 
was  not  a  sufficient  compliance  with  the  provisions  of  the 
act  of  parliament. 

Rule  granted. 


Knowles  shewed  cause  in  the  first  instance,  and  cited 
Oliver  v.  Woodruffe  (a),  where  it  was  decided,  that  it  is 
not  requisite,  under  the  1  &  2  Vict.  c.  110,  s.  9,  that  the 
attorney  of  the  defendant,  in  the  attestation  of  a  cognovit, 
should  state  himself  to  be  an  attorney  named  by  the  de- 
fendant ;  it  is  sufficient  if  he  declares  himself  to  be  attorney 
for  the  defendant;  nor  need  the  attorney  be  originally 
named  by  the  defendant.  It  is  sufficient  if  the  latter 
adopts  the  attorney  named  by  the  plaintiff*.  The  case  was 
very  different  from  that  of  Rice  v.  Linsted[b\  where  a 
cognovit  had  been  attested  on  behalf  of  the  defendant  by 
an  attorney,  who  accompanied  the  plaintiff*'s  son  to  the 
defendant's  residence,  and  who  subsequently  carried  the 
instrument  to  the  Queen's  Bench  Office  to  be  filed,  and 
there  subscribed  his  name  upon  the  back  of  it  as  the  plain- 
tiff*'s  attorney's  agent.  In  that  case,  the  Court  set  aside 
the  instrument,  as  not  complying  with  the  requisites  of  the 
statute. 

Cur  adv.  vult. 

(a)  Ante,  p.  166.  {b)  Ante,  p.  153. 
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CoLERiDGEy  J.^-Tbis  is  an  application  under  the  9th 
section  of  the  statute  1  &  2  Vict.  c.  110,  and  it  does  not 
turn  on  any  thing  that  appears  on  the  face  of  the  warrant 
of  attorney,  but  on  an  earlier  part  of  the  clause.  The  ob- 
jection is,  that  there  was  not  present  some  attorney  on 
behalf  of  the  defendants  expressly  named  by  them,  and 
attending  at  their  request  to  inform  them  of  the  nature 
and  effect  of  the  warrant  of  attorney,  before  it  was  executed 
as  required  by  the  statute.  Before  I  go  into  the  facts  of 
the  case,  I  must  observe,  that  it  appears  to  me  not  to  be 
absolutely  necessary  that  the  attorney  should  do  his  duty 
towards  his  client,  when  he  has  been  appointed,  as  re- 
quired by  the  statute,  but  that  there  may  be  a  failure  of 
his  duty,  without  rendering  the  warrant  of  attorney  void  ; 
and  as  a  corollary  from  that  proposition,  I  think,  secondly, 
that  when  the  attorney  is  present,  it  is  not  absolutely  neces- 
sary that  he  should  inform  his  client  of  the  nature  and 
effect  of  the  warrant  of  attorney.  If  there  is  no  collusion, 
it  would  be  hard  on  the  party  to  whom  the  warrant  of 
attorney  is  given,  to  set  aside  the  instrument  on  either  of 
those  grounds.  The  question  then  turns  on  the  facts  of 
this  case,  whether  the  attorney  was  expressly  named  by 
the  defendants,  and  attending  at  their  request  as  required 
by  the  act?  The  facts  were  these:  certain  debts  were 
due  by  Frost  to  Haigh  and  Co.,  and  there  was  an  intention 
to  give,  as  security,  a  warrant  of  attorney  with  sureties. 
Haigh,  it  appears,  first  went  to  Floyd,  an  attorney,  consulted 
him  as  to  the  nature  of  a  warrant  of  attorney,  but  gave 
him  no  instructions  whatever.  Haigh  then  went  back  to 
Frost  and  the  sureties,  and  told  them  the  nature  of  a  war- 
rant of  attorney.  They  then  said  that  Floyd  had  better 
prepare  one,  and  that  seems  to  have  been  quite  a  voluntary 
act  of  their  own.  Haigh,  Frost,  and  the  sureties  then  went 
to  Floyd,  and  Frost  gave  Floyd  the  first  instructions  to  pre- 
pare the  warrant  of  attorney.  The  instrument  was  then 
prepared,  and  when  they  were  about  to  execute,  it  is  sworn 
by  Floyd,  and  confirmed  by  Haigh,  and  not  contradicted  on 
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the  Other  side,  that  Floyd  said,  that  the  sureties  must  have 
an  attorney  present  on  their  behalf,  and  that  they  said  they 
had  come  to  him  for  that  purpose,  and  that  as  each  of  the 
three  defendants  executed  the  warrant  of  attorney,  he  was 
asked  by  Floyd  whether  he  wished  him  to  act  as  his  at- 
torney on  the  occasion,  and  that  each  assented.  Thus,  in 
the  way  of  adoption  and  consent,  Floyd  acted  as  the  attor- 
ney de  facto  of  the  three  defendants ;  but  it  is  said,  that  I 
must  not  allow  such  a  course  of  proceeding ;  that,  in  point 
of  law,  as  the  same  person  has  acted  as  the  attorney  for 
both  the  plaintiff  and  defendants,  the  instrument  is  illegaL 
I  can  conceive  cases  where  that  might  be  an  objection,  but 
in  the  present  case  he  has  not  so  acted.  Then  it  is  ob- 
jected that  Floyd  was  acting  both  for  Frost  and  his  two 
sureties,  but  it  seems  to  me  that  they  are  one  party  only. 
There  is,  consequently,  no  difficulty  in  point  of  law ;  and,  in 
fact,  Floyd  was  acting  for  the  defendants,  and  was  ex- 
pressly named  by  them.  It  has  been  already  decided  (a), 
that  it  is  not  necessary  that  a  defendant  should  have  been 
acquainted  before  hand  with  the  attorney  who  acts  for  him; 
therefore,  that  fact  will  not  prevent  the  warrant  of  attorney 
being  good.  There  is  no  ground  to  say  that  Floyd  was 
put  upon  the  defendants.  They  clearly  exercised  a  dis- 
cretion as  to  him,  and  went  to  him  of  their  own  accord. 
The  rule,  therefore,  must  be  discharged,  but  not  with 
costSj  as  the  question  turns  on  a  new  statute* 


Rule  discharged  accordingly. 


(a)  See  the  next  case,  this  term, 
of  Barnes  v.  Pendrey,  See  also 
Todd  V.  Gompertz.  ante.  Vol.  6, 
p.  296,  where  it  was  held  that 
mider  1  Reg.  Gen.  H.  T.  2  Wm.  4. 


8.  72,  ante.  Vol.  1,  p.  193>  the 
plaintiff's  attorney  could  not  wit- 
ness a  warrant  of  attorney  on 
behalf  of  the  defendant. 
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Barnes  v.  Pendrey. 

JdARSTOW  shewed  cause  against  a  rule  nisi^  obtained  in  order  to 
by  Knowles,  for  setting  aside  the  cognovit,  given  in  this  J^o°vH  valid^^" 
case  by  the  defendant,  and  all  subsequent  proceedings,  on  f^^"^^ 
the  ground  of  non-compliance  with  the  provisions  of  the  visions  of  i  &  2 
1  &2  Vict  c.  110,  ss.  9  &   10.     The  facts,  as  they  ap-  g/^thoughthe 
peared  on  the  face  of  the  affidavits,  were  these.     It  was  ?o?t™defend? 
proposed,  on  the  part  of  the  defendant,  that  he  should  irive  *°*»  "*y  ^*^« 

^  been  named  by 

a  cognovit,  and  the  plaintiff's  attorney  inquired  of  the  the  plaintiff's 

defendant  if  he  had  any  attorney  who  would  be  present  on  no  o^ectionto 

his  part.     The  defendant  said  he  had  not,  and  expressed  |^®  i^t^m  *nt 

a  wish  that  the  defendant's  attorney  would  send  for  some  ^^^^  ^^^  ^^• 

<•       1  •  1  1         !•./*».  •■  fendant  adopts 

person  to  act  for  him;  that  the  plaintin  s  attorney  then  him,  if  he  has 
told  his  clerk  to  go  and  prepare  a  cognovit,  and  get  some  tunity  o?  wJer- 
one  to  act  as  the  attorney  of  the  defendant ;  no  person,  ^^  !*" 

■^  ^  »  r  »    discretion  as  to 

whatever  was  then  named;  it  was  left  to  the  clerk  to  find  the  adoption; 
some  one.    The  clerk  then  procured  a  person  to  attend  cumstancesara 
for  the  defendant.     He  came  in  to  where  the  defendant  ™iJide°8uch 
was,  but  the  defendant  did  not  previously  know  his  name,  *.?  exercise  of 

discretion,  the 

or  any  thing  about  him.     He  was  then  asked  to  act  as  his  cognovit  is  bad. 

attorney,  and  the  plaintiff  wrote  a  request  to  that  effect  in  where  a^e- 

the  margin  of  the  cognovit.      The  attorney  so  procured,  fendant  was 

then  explained  the  nature  of  the  instrument  to  the  de-  cognovit,  and 

was  onac* 

fendant.    These  facts,  it  was  contended  on  the  other  side,  quainted  with 
did  not  constitute  a  sufficent  compliance  with  the  sections  ^°J  athuT^^* 
in  question.    The  words  of  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  '^.««?^,^»'« 
s.  72  (a),  were  almost  word  for  word,  the  same  as  those  of  tomey  sent  his 
section  9  of  the  new  act.     The  cases  decided  on  the  who  came  and 
rule  would  be  applicable  to  the  statute.     The  case  of  l^^^^^l 
Bligh  V.  Brewer  (6)  was  in  point.    That  was  a  decision  the  defendant, 
on  the  old  rule.     It  appeared  there,  that  the  defendant  that  effect 
having  been  arrested  for  the  amount  of  a  promissory  note,  by  t^e^S^ 
proposed  to  give  bail.     Being  informed  that  a  cognovit  tiff'*  attorney, 

of  the  cognovit, 
the  Court  set 
(a)  Ante,  Vol.  I,  p.  192.  {h)  Ante,  Vol.  3,  p.  266.  aside  that 

instrttment. 
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1839.        would  be  cheaper,  he  consented  to  give  a  cognovit.     He 
was  then  informed,  that  it  was  necessary  he  should  have 
an  attorney  present,  and  two  attorneys  were  mentioned  to 
hun,  and  he  said  he  did  not  care  which  he  had.     After- 
wards he  called,  with  the  officer,  at  the  office  of  one  of  the 
two  proposed  attorneys  named,  who  asked  him  if  he  wished 
him  to  act  as  hb  attorney  ?  To  this  the  defendant  answered, 
"  yes/'  and  the  attorney  accordingly  attended,  and  acted  on 
his  hehalf.     The  cognovit  was  then  read  to  the  defendant, 
and  both  he  and  the  attorney  signed  it.     The  Court  of 
Exchequer  was  of  opinion,  that  the  forms  prescribed  by 
1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s.  72,  were  sufficiently 
complied  with,  and,  therefore,  that  the  cognovit  was  valid. 
Since  the  passing  of  the  act,  a  case  had  been  decided  to 
the  same  e£fect  on  section  9.     It  was  the  case  of  Oliver  v. 
Woodruffe  (a).     There,  the  defendant  had  been  served 
with  a  writ  of  summons,  and  after  the  service  he  called 
on  Haynes,  the  plaintiff's  attorney,  who  asked  him  if  he 
would  sign  a  cognovit  ?   To  this,  the  defendant  consented, 
and  Haynes  informed  him  that  an  attorney  must  witness  the 
cognovit  on  the  part  of  the  defendant.    The  latter  said  he 
did  not  like  to  ask  any  one  whom  he  knew.    Haynes  said, 
''very  well;  then  I  will  get  a  friend  of  mine,  who  lives  in 
the  next  street,  to  do  it  ;*'  and  added,  that  he  would  write 
to,  or  arrange  with  his  friend  to  be  in  the  way  at  four 
o'clock  of  that  same  day,  when  the  defendant  was  to  call 
again.    At  four  o'clock,  the  defendant  went  to  Haynes*8 
office,  and  he  told  the  defendant  to  go  to  Mr.  Parrell,  at 
New  North  Street,  just  round  the  comer,  at  a  very  short 
distance  from  the  office,  and  Parrell  would  come  and  wit- 
ness the  cognovit.     Haynes  then  wrote  on  a  piece  of  paper 
the  name  and  address  of  Parrell,  and  gave  it   to   the 
defendant,  who  went  to  New  North  Street.    The  door 
was  opened  by  a  person,  who  said,  in  answer  to  the  de- 
fendant's inquiry,  that  he  was  Parrell.    The  defendant 

(a)  Ante,  p.  166. 
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then  saidy  **  I  come  from  Haynes."  Parrell  immediately  1889. 
saidy  **  Oh,  your  name  is  Woodruffe ;  very  well,  I  will  come 
direcdy.**  The  defendant  afterwards  signed  the  cognovit 
for  the  payment  of  the  debt,  by  instalments.  The  attesta- 
tion was  in  these  words.  "  Witness,  Wm.  Parrell,  No. 
S5,  New  North  Street,  Red  Lion  Square,  attorney,  and 
expressly  named  for  the  said  Wm.  Woodru£fe,  sued  as 
Wm.  Woodrough,  at  hb  request ;  and  I  hereby  subscribe 
as,  and  declare  myself  to  be  attorney  for  him,  having  read 
over  and  explained  to  him  the  nature  and  efiect  of  this 
cognovit  previous  to  his  execution  thereof."  There,  it 
was  held,  that  the  attorney  need  not  originally  be  named 
by  the  defendant ;  it  was  suflScient  if  the  latter  adopted 
the  attorney  named  by  the  plaintiff.  Mr.  Baron  Parke 
there  recognized  the  case  of  Bligh  v.  Brewer  as  pre- 
cisely in  point.  The  two  cases  together  sufficiently  shewed 
that  the  attorney,  having  been  in  the  present  case,'  pro- 
cured by  the  attorney's  clerk,  without  any  interference  on 
the  part  of  the  plaintiff,  and  freely  adopted  by  the  defend- 
ant, all  had  been  done  which  the  statute  required,  to  render 
the  present  cognovit  valid.  If  this  was  not  sufficient,  the 
statute  would  even  operate  hardly  upon  defendants  them- 
selves, if  it  was  required  that  the  attorney  acting  on  their 
part  must  be  a  person  who  had  acted  in  the  capacity  of 
attorney  to  the  defendant  on  some  previous  occasion. 
Suppose  a  defendant  had  never  employed  an  attorney 
before,  and  was  unacquainted  with  any.  If  he  was  not 
to  adopt  the  suggestion  of  the  persons  about  him,  and 
he  was  in  custody,  he  must  remain  in  custody;  and 
if  he  was  not  in  custody,  he  could  not  adopt  a  cognovit 
as  a  means  of  settling  the  action.  For  these  reasons, 
and  on  these  authorities,  the  present  rule  ought  to  be 
discharged. 

Knowlesy  in  support  of  the  rule,  contended,  that  the 
words  of  the  section  must  be  strictly  adhered  to  in  ful- 
filling the  intention  of  the  legislature.    He  might  admit 
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1839.        the  authority  of  the  two  cases  cited.    No  doubt,  if  the 
^2iJJ^     defendant  freely  adopted  the  attorney  suggested  by  the 
V'  parties  present,  that  was  a  sufficient  appointment  of  an 

attorney  by  him  to  render  his  acting  on  behalf  of  the  de- 
fendant, and  his  attestation  of  the  cognovit  a  sufBcieDt 
compliance  with  the  statute.  In  those  two  cases  quoted 
by  Mr.  Barstaw,  although  the  attorney  had  been  suggested 
by  the  plaintiff's  attorney,  the  defendant  had  exercised 
an  uncontrolled  option  in  emplojring  the  attorney  sug* 
gested.  Here,  however,  an  opportunity  was  not  aflfbrded 
to  the  defendant.  An  attorney,  previously  unknown  to 
the  defendant,  is  brought  by  the  plaintiff's  attorney's 
clerk  to  where  the  defendant  is,  and  he  is  at  once  adopted 
by  the  defendant.  Thb  case  was,  therefore,  clearly  dis- 
tinguishable from  the  authorities  cited  on  the  other  side. 

Coleridge,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  words  of  the  9th  section  of  the  act 
are  the  same  as  the  words  of  the  old  rule  of  Court,  and  it 
cannot,  therefore,  be  said  that  the  cases  which  have  been 
decided  on  the  old  rule,  are  not  to  bear  on  the  decision  of 
cases  under  the  act.  At  the  same  time,  if  they  are  so  to 
bear,  I  cannot  but  think  that  the  10th  section  is  to  be 
taken  into  consideration  as  well  as  the  9th.  If  there  is  any 
difference  at  all  as  to  what  is  now  to  be  requisite,  it  is  this, 
that  the  10th  section  is  for  the  purpose  of  carrying  out  the 
words  of  the  9th  section  more  fully ;  and  for  this  reason, 
that  under  the  rule  it  might  be  a  question,  whether  or  not 
where  the  party  executing  the  cognovit,  in  fact,  understood 
its  nature  and  effect,  in  a  case  where  the  language  of  the 
rule  was  not  strictly  complied  with,  was  within  its  meaning; 
but  the  10th  section  of  the  statute  excludes  that  consider- 
ation entirely,  for  it  enacts,  that  a  cognovit,  not  executed 
in  the  manner  required  by  the  9th  section,  shall  not  be 
rendered  valid  by  proof  that  the  person  executing  it  did, 
in  fact,  understand  the  nature  and  effect  thereof,  or  was 
fully  informed  of  the  same*    The  intention,  therefore,  of 
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the  legislature,  was  to  give  the  fullest  effect  to  the  9th  1839. 
section.  Another  reason  is,  that  the  rule  applied  to  per* 
sons  in  custody  on  mesne  process  only ;  yet  the  legislature 
has  thought  it  right  to  extend  its  provisions,  and  has 
made  it  apply  to  all  persons,  whether  in  custody  or  not.  It 
must  have  been  considered  that  the  rule  was  a  wholesome 
one,  and  that  it  was  better  to  extend  it  as  widely  as  pos- 
sible. Now,  on  the  facts  of  the  case,  I  am  to  see  whether 
there  was  present  any  attorney  for  the  defendant,  expressly 
named  by  him,  and  attending  at  his  request.  I  am  to  see 
if  this  was  really  done.  It  appears  from  the  affidavits,  that 
at  the  time  there  was  an  intention  to  give  the  cognovit  (no 
fraud  being  imputed  to  the  parties,)  the  plaintiff* 's  attor- 
ney inquired  of  the  defendant  if  he  had  any  attorney  who 
would  be  present  on  his  part  ?  that  the  defendant  said  he 
had  not,  and  expressed  a  wish  that  the  defendant's  attorney 
would  send  for  some  person  to  act  for  him,  that  the  plaintiff^ 's 
attorney  then  told  his  clerk  to  go  and  prepare  a  cognovit, 
and  get  some  one  to  act  as  the  attorney  of  the  defendant ; 
no  person  whatever  was  then  named ;  it  was  left  entirely  to 
the  clerk  to  find  some  one,  and  there  is  no  doubt  that  there 
was  no  intention  on  the  part  of  the  plaintifi*'s  attorney  to 
select  any  improper  person,  but  I  must  see  if  the  defendant 
had  an  opportunity  of  exercising  any  option  in  the  choice 
of  the  attorney.  The  clerk  then  goes  and  procures  a 
person  to  attend  for  the  defendant;  he  comes  in  to 
where  the  defendant  is,  and  then,  for  the  first  time,  the 
defendant  knows  his  name  or  any  thing  about  him.  He 
was  then  asked  to  act  as  his  attorney,  and  the  plaintiff* 
wrote  the  request  in  the  margin  of  the  cognovit,  which  has 
been  referred  to ;  but  if  I  was  to  give  any  weight  to  that 
request,  I  should  be  letting  in  all  the  mischief  which  it  was 
the  intention  of  the  act  to  prevent.  A  person  so  brought 
in,  I  think,  cannot  be  considered  as  one  chosen  by  the  de- 
fendant. The  language  used  may  be  merely  dictated  by 
the  other  party,  and  it  cannot  be  considered  more  than  a 
mere  adoption  of  a  person  named  by  the  other  side.     If, 
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1839.        therefore,  I  was  to  decide  this  case  on  principle  only,  I 
Babnks       should  have  no  difficulty  in  making  the  rule  absolute.    But 
_    V-  sittinff  here  alone.  I  cannot  overrule  a  decision  of  the  full 

Court  of  Exchequer,  and,  therefore,  if  I  thought  this  case 
was  not  distinguishable  from  the  cases  of  Bligh  v.  Brewer, 
and  Oliver  v.  JVoodniffe,  I  should  act  on  those  decisions ; 
but  I  think  that  this  case  is  distinguishable,  not  merely  on 
a  verbal,  but  on  a  substantial  point,  which  Mr.  Knowles 
has  pointed  out.  It  may  happen  that  a  person  is  not 
acquainted  with  any  attorney  who  would  act  for  him,  and 
if  I  was  to  say  that  the  attorney  for  the  opposite  party  is 
not  to  mention  the  name  of  any  one  for  him  to  select  if  he 
pleased,  it  might  be  hard  on  defendants  themselves,  as 
they  might  thereby  be  prevented  from  settling  an  action. 
There  must,  therefore,  be  allowed  a  permission  to  the 
attorney  to  suggest  some  person's  name.  Now,  in  the  case 
of  BUgh  V.  Brewer i  it  appears  that  the  defendant  assented 
to  the  attorney  Gumming  acting  for  him,  and  there,  of  his 
own  accord,  went  to  Mr.  Cumming's  office,  and  advised 
with  him  about  the  cognovit.  So  again  in  Oliver  v.  Wood" 
ruffe  the  name  of  Mr.  Parrell  was  mentioned  to  the  de- 
fendants, and  he  assented  to  it,  and  of  his  own  free  will 
went  to  Parrell's  office,  to  get  him  to  come  and  act  for  him. 
Those  cases,  therefore,  were  well  decided.  In  those  cases, 
I  think  that  the  attorney  was  expressly  named  by  the  de- 
fendant, and  that  the  statute  was  complied  with.  I  think, 
however,  that  there  is  a  sufficient  distinction  in  the  present 
case,  as  the  defendant  had  not  an  opportunity  of  exercising 
an  option,  and  as  I  feel  myself  bound  to  carry  out  the  pro- 
visions of  the  act,  this  rule  must  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Todd  v.  Oomperti,  ante,  Wm.  4,  s.  72,  ante.  Vol.  I,  p.  192, 

Vol.  6,  p.  296,  where  it  was  held,  attest  a  warrant  of  attorney  on 

that  the  plaintiff's  attorney  could  behalf  of  the  defendant, 
not,  under  1  Reg.  Gen.  H.  T.,  2, 
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1839. 

Bendry  r.  Price. 

rr  IGHTMAN  shewed  cause  against  a  rule,  nisi  ob-  The  defendant, 

tained  by  Erie,  for  setting  aside  a  warrant  of  attorney,  clergyman, 

judgment  and  sequestration  thereon,  in  the  present  case.  Hvinerto^e 

The  ground  of  the  application  was,  that  the  warrant  pl«ntiffjfcra 

tenn  of  99 

of  attorney  in  question  operated  as  a  charge   on  the  yean^ontnist, 
defendant's  living,  contrary  to  the  provisions  of  the  18  Eliz.  iS^un,  xo  plj 
c.  20,  s.  !•    The  provisions  of  the  statute  were,  "  that  all  J^^f'^;_ 
chargings  of  such  benefices  with  cure  hereafter,  with  any  rowed  by  the 
pension,  or  with  any  profit  out  of  the  same  to  be  yielded  the  plaintiff, 
or  taken  hereafter  to  be  made,  other  than  rents  to  be  no*t*rdferSirin 
reserved  upon  leases  hereafter  to  be  made,  according  to  ^^y  ^^y  *?  * 

'^  ,  »  o         warrant  of 

the  meaning  of  this  act,  shall  be  utterly  void.'*    The  ques-  attorney.    On 
tion  was,  whether  the  warrant  of  attorney  came  within  the  thedd^endant 
prohibition  of  that  statute  as  amounting  to  a  charging  of  JJ^JJ^^f 
Price's  benefice.      It    appeared    that  the  vicarages    of  attorney  to  the 

^1  1    --I  1  .11  •      .        plaintiff,  ii^the 

Chesterton  and  Coleme,  with  the  appurtenances,  by  m-  defeazance  of 
denture,  dated  3Srd  November,  1831 ,  made  between  the  said  ]^^  i^^ 
Price  of  the  first  part,  George  Robins,  of  Fairford,  in  the  P^.^  ■•  ^ 
county  of  Gloucester,  Gent.,  of  the  second  part,  and  the  curityfor 
said  Bendry,  by  description  of  Thomas  Bendry,  of  Wrough-  iotereat, "  fur- 
ton,  in  the  county  of  Wilts,  of  the  third  part,  were,  in  If^lJ^^JS**'^ 
consideration  of  3000/.,  paid  by  the  said  Bendry  to  the  demise  bearing 

even  date 

said  Robins,  at  the  request  of  the  said  Price,  and  in  dis-  herewith,  of  the 
charge  of  a  debt  owing  by  him  to  the  said  Robins,  and  q^^  xhe 
secured  upon  two  policies  of  Life  Assurance  therein  recited ;  ™°"*®7  "»  ^ 

,  ,  question  not 

and  of  700/.  also  paid  by  the  said  Bendry  to  the  said  Price,  being  paid,  the 

demised  and  granted  by  the  said  Price  to  the  said  Bendry  for  judgment,  and 

ninety-nine  years,  if  Price  should  so  long  live,  at  a  pepper-  Nation?  "^SS" 

com  rent,  upon  trust,  that  the  said  Bendry  should  thence-  ^^  application, 

,  '  ^  .  n  1       tosetande 

forth,  or  at  any  time  thereafter  enter  into  possession  of  the  the  warrant 
said  vicarages  and  premises,  and  so  long  as  the  said  8700/.  procee^^^'^ 

that  it  was  not 
void  as  a 
charting  of  a  benefice,  nithin  the  meaning  of  the  13th  Eliz.  c.  20,  s.  1,  but  that  it  was  an  inde- 
pendent security  for  a  loan* 
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1 839.        and  interest,  or  any  part  thereof  should  remain  due,  continue 
Bbkoby       ^^^^  possession,  and  receive  all  tithes,  rents,  &c. ;  and 

^'  manage  the  said  vicarages,  and  stand  possessed  of  the  pro- 

ceeds upon  trust ;  in  the  first  place,  to  pay  expenses,  and 
in  the  next  place,  to  pay  and  retain  to  himself,  the  said 
Bendry,  his  executors,  administrators,  or  assigns,  the 
said  principal  sum  of  3700/.  thereby  secured,  with  interest 
thereon,  and  also  to  pay  the  premiums  on  the  said  life 
policies,  which  are  after  assigned  by  the  same  indenture. 
The  indenture  did  not,  in  any  manner,  refer  to  the  warrant 
of  attorney.  On  the  warrant  of  attorney  the  following 
defeazance  was  written : — "  Memorandum,  that  the  above 
warrant  of  attorney  is  given  as  a  collateral  security  for  pay- 
ment of  the  sum  of  3700/.,  by  the  said  Aubrey  Charles 
Price,  to  the  said  Thomas  Bendry,  with  lawful  interest 
thereon,  which  said  principal  and  interest  monies  are 
further  secured  by  a  grant  and  demise,  bearing  even  date 
herewith,  of  the  vicarages  of  Chesterton,  in  the  county  of 
Oxford,  and  of  Colerne,  in  the  county  of  Wilts,  made 
between  the  said  A.  C.  Price  of  the  one  part,  and  the 
said  Thomas  Bendry  of  the  other  part.  *'  Signed,  Thos. 
Bendry." 

It  was  perfectly  clear,  than  on  merely  reading  the  warrant 
of  attorney  now  sought  to  be  set  aside,  it  could  only 
operate  as  a  security  for  a  payment  of  the  debt  due 
to  Bendry,  and  not  as  a  charging  of  the  benefice.  It 
was  a  mere  personal  security,  given  for  the  payment  of 
3700/.,  on  which  the  plaintifi^  would  have  a  right  to  sign 
judgment  in  case  of  default  being  made  in  payment  of  the 
sum  in  question,  and  to  issue  a  sequestration  accordingly. 
All  the  cases  which  had  put  a  construction  on  the  statute 
of  Elizabeth  had  determined,  that  unless  the  warrant  of 
attorney  operated  to  charge  the  living  itself  directly  the 
warrant  was  good.  The  mere  fact  of  its  operating  in- 
directly through  the  medium  of  a  sequestration  did  not 
constitute  an  objection. 


TRINITY   TERMy   2  VICT,  755 

CoLERiDGEy  J.5  stopped  Wightman,  and  called  on  1839. 

Bendby 

Erie  and  V.  Lee^  to  support  the  rule.     They  cited  »• 

Akhin  v.  Hopkins  (a).  The  marginal  note  to  that  case 
wasy  '*  a  composition  with  a  clergyman^  in  consideration 
that  his  future  income  may  be  received  by  a  trustee,  and 
applied  in  liquidation  of  his  debts,  after  providing  for  a 
curate,  is  void  under  the  13  Eliz.  c.  20,  s.  L" 

Coleridge,  J. — ^There  was  no  process  issued  in  that 
case.  It  was  an  assignment  of  all  the  property  of  the 
clergyman  in  trust,  to  raise  the  amount  of  his  debts,  after 
providing  for  a  curate.  That  is  a  very  different  case 
from  the  present.  How  can  any  sequestration  be  good  if 
this  is  not  ?    All  sequestrations  are  continuing. 

Erie. — ^The  plaintiff  is  doing  that  indirectly  which  the 
law  will  not  allow  him  to  do  directly. 

Coleridge,  J. — Here  is  a  good  debt,  and  execution  is 
sued  out ;  and  the  plaintiff  has  a  sequestration  in  respect 
of  it.  Will  not  the  warrant  of  attorney  be  suspended, 
if  judgment  is  once  signed,  and  execution  issued  1 

Erie. — In  the  case  of  Colebrook  v.  Layion  (6),  the 
judgment  of  the  Court  proceeded  on  the  ground,  that  the 
warrant  of  attorney  did  not  appear  to  operate  as  a  charge 
upon  the  benefice,  as  the  reference  from  the  warrant  of 
attorney  to  the  bond  amounted  to  no  more  than  a  descrip- 
tion of  the  bond,  its  date,  the  parties  to  it,  and  the  time 
at  which  the  annuity  was  to  be  paid,  and  not  incorporating 
the  terms  of  the  deed  of  grant  recited  in  the  bond,  with 
the  warrant  of  attorney,  so  as  to  make  the  latter  operate 
as  a  charge  on  the  benefice.  Here,  however,  the  con- 
nexion between  the  warrant  of  attorney  and  the  grant  and 

Ca)  4Moo.&Sc.  616;  1  B.N.  (6)  4  B.  &  Ad.  578 ;  iNev.&M. 
C.  99.  374. 
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1839.        demise  was  clearly  she¥my  and,  therefore,  they  most  lie 
'"T"^'^'"—'^    considered  as    forming  together  one  security.      If  they 
«•  werci  the  introduction  of  the  statement  that  the  warraol 

was  merely  given  as  a  ''  coUateral "  security  for  the  pay- 
ment of  3700/.  with  interest,  could  not  affect  it.  The  judg- 
ment in  Colebrook  ▼•  LayUm,  by  Mr.  Justice  LUiledale^ 
was,  ''here  the  warrant  of  attorney  does  not  refer  to  the 
deed  of  grant.  It  is  a  common  form,  which  would  be 
adopted  for  providing  payment  of  an  annuity  secured  by 
bond,  but  not  charged,  or  intended  to  be  charged,  upon 
any  living.  It  is  true,  there  is  some  incidental  mention 
of  the  bond  in  the  warrant  of  attorney.  The  warrant  itself, 
instead  of  simply  stating  a  declaration  in  an  action  of  debt 
on  bond,  describes  that  bond  by  mentioning  the  date,  and 
shewing  it  to  have  been  given  by  the  defendant  to  the 
plaintiffs ;  and  the  defeazance  notices  it  by  stating  that 
the  warrant  of  attorney  is  given  to  secure  the  payment  of 
a  certain  annuity  on  given  days,  and  that  the  first  payment 
is  to  be  made  on  the  Srd  December  then  next  ensuing, 
'  as  in  and  by  the  condition  to  the  bond  or  obligation  re- 
ferred to  by  the  warrant  of  attorney  b  more  particularly 
expressed  in  that  behalf.'  But  this  reference  to  the  bond 
in  the  warrant  of  attorney  amounts  to  no  more  than  a 
mention  of  that  instrument  by  way  of  identifying  it,  as 
the  bond  on  which  the  action  is  to  be  brought,  and  the 
mention  of  it  in  the  defeazance,  to  no  more  than  a  precise 
and  distinct  reference  to  the  times  for,  and  the  commence- 
ment of,  the  quarterly  payments."  It  resulted  from  the 
judgment  in  that  case,  that  where  the  connexion  between 
the  instrument  charging  the  benefice,  and  the  warrant  of 
attorney  did  not  appear  on  the  face  of  the  documents,  the 
connexion  could  not  be  shewn  by  affidavit.  When,  how- 
ever, as  in  the  present  case,  the  connexion  was  evident  on 
the  face  of  the  instruments,  the  Court  would  set  aside  the 
warrant.     ScUimarshe  v.  Heweti  (a)  was  to  that  effect 

(a)  3  Nev.  &  M.  656 ;  1  Ad.  &  £1.  812. 
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The  marginal  note  of  that  case  was,  '^  Hewett,  a  beneficed        1839. 

clergyman,  gave  Saltmarshe  a  warrant  of  attorney  to  enter 

up  judgment  against  him  for  8600/.     The  defeazance 

recited  that  Saltmarshe  had  agreed  to  purchase  an  annuity 

of  Hewett  for  18002.,  and  that  the  annuity  was,  or  was 

intended  to  be  secured  to  Saltmarshe  by  indenture  of  even 

date  with  the  warrant  of  attorney,  charging  the  annuity 

on  his  benefice ;  and  that  Hewett  and  Saltmarshe  had 

also  agreed  that  the  annuity  should  be  secured  by  warrant 

of  attorney  as  above,  which  had  been  executed.      The 

defeazance  further  declared,  that  the  judgment  on  the 

warrant  of  attorney  was  to  be  a  collateral  security  only, 

and  that  execution  was  not  to  issue  until  payment  should 

have,  been  twenty-one  days  in  arrear,  in  which  case,  and 

as  often  as  it  should  happen,  Saltmarshe  might  immediately 

obtain  sequestration  of  the  rectory,  to  the  intent  that  he 

should  recover  the  arrears.     The  Court    set  aside  the 

warrant  of  attorney,  as  charging  the  benefice  contrary  to 

the  statute  of  13  Eliz.  c.  SO."    In  that  case,  the  warrant  of 

attorney  must  be  considered  as  a  continuing  security. 

CoLERiDOE,  J. — No  doubt,  in  that  case,  the  warrant  of 
attorney  was  a  charge  on  the  living.  It  provided  for  a  con- 
tinuing issue  of  execution,  as  often  as  the  annuity  fell  into 
arrear.  In  one  sense,  a  sequestration  may  be  considered 
as  a  charge  on  the  benefice,  because  the  profits  of  the 
living  are  liable  to  be  taken  until  the  sum  sought  to  be 
recovered  under  the  sequestration  is  raised.  In  the  pre- 
sent case,  there  is  a  loan  of  money,  and  to  secure  that  loan 
a  warrant  of  attorney  is  given.  The  plainti£f  enters  up 
judgment,  takes  out  execution,  and  issues  a  sequestration. 
The  only  objection  to  the  party's  proceedings  b,  that  there 
is  a  collateral  security  of  a  demise  of  the  living  to  the 
plaintifi^,  which  demise  is,  perhaps,  invalid.  You  must 
dismiss  the  demise  of  the  living  for  the  purpose  of  your 
argument. 

VOL.    Vll.  D    D    D  D.  p.  C. 
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Erie. — The  warrant  of  attorney  would  then  be  valid  ; 
but  it  is  contended,  that  the  warrant  is  void,  because  it  is 
connected  with  the  demise,  which  is  a  security  for  the 
payment  of  SIOOL,  the  sum  of  money  mentioned  in  the 
agreement,  and  which  is  to  operate  as  a  continuing  charge 
on  the  party's  two  livings,  in  order  to  secure  the  payment  of 
the  sum  of  money  so  taken  up.     In  Kirlew  ▼.  Butts  (a),  it 
appeared  that  Butts  executed  a  warrant  of  attorney  to  con- 
fess judgment  for  3000/.,  reciting,  that  by  an  indenture  of 
the  same  date.  Butts,  for  a  pecuniary  consideration,  had 
granted  to  the  plaintiff  for  a  term  of  years  determinable 
upon  lives,  an  annuity  of  300/.  charged  upon,  and  secured 
by,  a  demise  of  the  rectory ;  and  it  was  thereby  declared, 
that  the  plaintiff  should  hold  the  judgment  upon  trust  to 
secure  the  said  annuity,  but  that  no  execution  should  issue 
unless  the  annuity  should  be  in  arrear  for  fourteen  days  ; 
and  that  if,  and  as  often  as  one  year's  annuity  should  be 
in  arrear  and  not  paid  for  fourteen  days  after  demand 
made  thereof  by  notice,  &c.,  then  execution  might  be 
issued  against  the  defendant  Butts  and  his  estate  for  30002., 
and  the  sum  or  sums  to  be  levied  should  be  applied  in 
payment  of  the  arrears  of  the  annuity  and  costs,  and  the 
surplus  should  be  held  upon  trust  to  be  laid  out  in  the 
name  of  the  plaintiff  in  the  purchase  of  three  per  cent,  con- 
solidated annuities,  upon  trust  to  pay  the  said  annuity  as 
it  should  become  due,  and  subject  thereto,  upon  trust  for 
the  defendant.     Judgment  was  entered  up ;  and  a  year's 
annuity  being  in  arrear  more  than  fourteen  days  after  de- 
mand  made,   a   sequestration  issued,   under    which  the 
tithes  and  property  of  the  living  were  taken  by  the  seques- 
trator to  an  amount  greatly  exceeding  the  arrears  of  the 
annuity  due  at  the  time  of  the  execution.     There   the 
Court  said,  '^  we  are  of  opinion  that  the  warrant  of  attorney 
and  judgment  ought  not  to  be  set  aside,  but  the  execution 
only.    The  effect  of  the  provision,   whereby  execution, 

(a)  2  B.  &  Ad.  736. 
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when  a  year's  annuity  shall  be  in  arrear  fourteen  days,        1839. 

after  demand  made,  is  to  issue  for  SOOOL,  &c*,  is  to  make 

the  warrant  of  attorney  an  absolute  charge  on  the  benefice 

for  the  entire  sum  of  8OOO/.9  and  to  give  a  power  (if  it 

were  available  by  law,)  to  take  the  profits  of  the  living 

until  the  whole  sum  should  be  levied,  and  to  apply  the 

dividends,  as  far  as  they  might  go,  in  payment  of  it.     We 

are  of  opinion,  that  by  law,  such  a  power  cannot  be  allowed. 

That  being  so,  and  all  the  arrears  of  the  annuity  due  at 

the  time  the  execution  issued  having  long  since  been  satis-^ 

fied,  so  much  of  the  rule  as  prays  that  the  execution  may  be 

set  aside  must  be  made  absolute,  and  the  rest  discharged.'* 

Coleridge,  J.-^There  was  no  loan  of  money  in  that 
case,  but  it  was  the  purchase  of  an  annuity ;  and  the  prin- 
ciple of  an  annuity  is,  that  the  principal  sum  is  lost,  and 
is  not  in  any  event  to  be  returned. 

Erie. — ^There  the  power  was  to  levy  one  large  sum  of 
3000/. 

Coleridge,  J. — Yes,  but  that  was  never  due«  As  long 
as  the  300/.  annually  was  paid,  there  was  no  debt.  That 
would,  therefore,  be  a  direct  charge  on  the  benefice.  If 
the  benefice  produced  1000/.  a-year,  and  the  incumbent 
borrowed  10,000/.,  and  gave  a  warrant  of  attorney  to  se^ 
cure  that  sum,  that  would  be  a  charge  upon  the  benefice 
for  ten  years ;  but  it  would  be  unobjectionable. 

Erie. — In  Gibbons  v.  Hooper  (a),  a  beneficed  clergyman 
granted  annuities  by  three  several  deeds,  and  (by  the  same 
deeds)  made  them  chargeable  on  his  living,  which  he 
thereby  conveyed  in  trust  to  the  grantee,  for  the  more 
effectually  raising  and  enforcing  payment  of  the  annuities 
out  of  the  living;  and  he  also  gave  as  a  security  for  the 
payment  of  the  annuities,  three  warrants  of  attorney  with 

(a)  2  B.  &  Ad.  734. 
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defeazances  in  the  common  foim,  to  confess  judgaient  al 
the  suit  of  the  grantee.  On  motion  to  set  aside  the  war- 
rants of  attorney,  as  being  a  charge  upon  the  liFing,  in 
evasion  of  the  statute  of  the  13  Eliz.  c.  20,  the  Court 
held,  that  this  did  not  appear ;  that  the  covenants  in  the 
annuity  deed  for  payment  of  the  annuity  might  be  good, 
though  the  rest  was  void,  and  that  payment  of  the  arrears, 
under  these  covenants,  might  well  be  enforced  by  the  war- 
rants of  attorney.  There  Lord  Tenterden  said,  '*  I  think 
the  present  case  is  different  from  those  which  have  been 
referred  to  on  the  subject  of  charging  benefices.  The 
deeds  which  the  plaintiff  sought  to  enforce  by  means  of 
these  warrants  of  attorney  were  good  as  grants  of  annuities, 
though  void  as  far  as  they  went  to  charge  an  ecclesiastical 
benefice.  There  is  nothing  in  the  defeazances  of  the 
warrants  of  attorney  to  shew  that  they  were  intended 
to  bind  the  living  more  than  in  any  other  case  where  a 
clergyman  gives  the  same  security.  If  we  held  these  void 
we  must  set  aside  every  warrant  of  attorney  given  by  a 
clergyman  holding  a  benefice,  because  its  e£fect  may  ulti- 
mately be  a  sequestration  of  the  living.**  The  case  of 
Faircloth  v.  Gumey  (a)  was  to  the  same  effect.  The 
principle  to  be  collected  from  these  cases  was,  that  where 
the  Court  cannot  make  out  the  connexion  between  the  war- 
rant of  attorney  and  the  deed  charging  the  living,  except 
by  affidavits,  the  proceedings  will  not  be  set  aside.  But 
where  the  connexion  appears  on  the  face  of  the  instruments, 
the  warrant  of  attorney  is  void.  The  question,  therefore, 
in  the  present  case  was,  whether,  on  the  face  of  the  instru- 
ments, the  Court  could  collect  the  intention  to  charge 
the  living,  although  not  directly,  yet  indirectly  ?  If  so,  the 
warrant  of  attorney  was  an  instrument  which  the  Court 
would  not  sanction. 

Coleridge,  J. — If  I  had  any  doubt  on  this  case  I  should 
take  time  to  consider  my  judgment,  but  there  is  a  clear 
distinction  between  the  cases  relied  on  and  the  present. 

(a)  9  Bing.  622 ;  2  Moo.  &  Sc.  S22. 
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By  law  nothing  is  more  clear  than,  first,  that  ecclesiastical        1839. 
property  is  liable  to  be  taken  in  execution  by  a  proceeding       BmtoaY 
which  is  peculiar  to  that  sort  of  property ;  and,  secondly,        ^* 
that  by  the  statute  of  Eliz.,  this  principle  is  introduced, 
namely,  that  all  chargings  of  benefices  with  cure,  with  any 
pension  or  with  any  profit  out  of  the  same  to  be  yielded  or 
taken  other  than  rents  to  be  reserred  on  leases  made  ac- 
cording to  the  meaning  of  that  act,  shall  be  utterly  void. 
Now  these  two  principles  must  be  remembered  to  exbt. 
In  deciding  cases  like  the  present,  we  must  take  care  not 
to  protect  ecclesiastical  persons  from  a  just  execution  for 
their  debts,  and  also  that  we  do  not  allow  them  to  charge 
their  livings  within  the  meaning  of  the  statute.     In  every 
case  then,  the  question  is,  whether,  on  the  face  of  the  docu- 
ments, there  appears  to  have  been  an  execution  for  a  debt 
or  for  a  charge  on  the  benefice  ?   That  is  the  principle  by 
which  the  question  is  to  be  tested.     There  is,  moreover, 
this  rule  laid  down,  that  the  Courts  will  not  look  beyond 
the  documents  themselves,  and  will  not  receive  affidavits  to 
explain  the  circumstances  under  which  they  were  given, 
but  that  does  not  vary  the  principle  on  which  they  act. 
Now  apply  that  principle  to  the  present  case.    Here  an 
ecclesiastical  person,  being  in  embarrassed  circumstances, 
(and  reliance  is  placed  on  this  fact,  though  I  think  that 
there  is  nothing  whatever  in  it,)  was  desirous  of  raising  an 
additional  sum  of  money,  but  that  I  think  was  all  foreign  to 
the  transaction  as  it  now  stands  between  Bendry  and  Price. 
He  borrowed  this  money  of  Bendry,  and  it  is  not  imputed 
that  it  was  not  a  bona  fide  loan.     It  is  not  disputed,  that 
if  he  had  given  a  bond  for  the  amount,   it  would  not 
have  been  void  ;  or  if  he  had  given  a  warrant  of  attorney 
per  se,  that  that  would  have  been  void  ;   but  in  this  case 
he  has  gone  further,  and  has  made  this  lease  of  his  livings  for 
ninety-nine  years.     Now  that  lease  may  be  void,  but  there 
are  several  cases  to  shew  that  one  security  may  be  void,  but 
not  another  security  given  for  the  same  debt.     Is  there 
then  any  thing  which  makes  this  warrant  of  attorney  void? 
It  is  said  that  the  reference  in  the  defeazance  to  the  void 
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1839.        deed  of  lease  will  make  the  warrant  of  attorney  itself  void. 
^T*^^^     But  they  are  two  securities  given  for  the  same  amount,  and 
f-  one  is  not  void,  because  that  amounts  to  a  charge  on  the 

benefice,  but  because  the  security  itself  is  a  charge  within 
the  statute.  It  does  not,  therefore,  follow  that  the  object 
of  the  other  will  in  itself  make  it  void.  In  any  of  the  class 
of  cases  that  have  been  cited  of  annuities,  the  party  has 
taken  out  execution  to  receive  an  annuity  which  of  itself 
is  a  charge  on  the  living  within  the  statute,  but  no  case 
has  been  cited  where  the  securities  have  been  held  to  be 
void  when  there  was  a  mere  debt  to  be  received — a  mere 
dry  loan  of  money.  They  are  all  cases  of  annuities  be- 
coming due  from  year  to  year,  and  the  party  was  to  be 
enabled  to  get  into  possession  at  a  time  when  nothing,  in 
fact,  might  be  due.  There  is  then  a  manifest  distinction 
between  those  cases  and  the  present ;  it  is  a  distinction 
as  to  the  nature  of  the  debt.  It  is  contended  that  this  is, 
in  effect,  a  continuing  charge,  as  the  amount  cannot  be 
at  once  satisfied  by  the  execution ;  but  that  is  the  nature 
of  all  sequestrations.  However  small  the  amount  may  be, 
for  which  the  sequestration  issues,  that  may  be  the  case. 
If  it  issues  for  only  100/.,  and  the  living  is  worth  1000/.  per 
annum,  the  sequestrator  must  continue  in  possession  for  a 
certain  time  until  tithes  to  the  requisite  amount  become 
due ;  and  I  can  hardly  conceive  a  case  where  the  possession 
must  not  be  continued  for  a  greater  or  less  time,  but  it  is 
not  to  continue  beyond  the  time  of  payment  of  the  debt. 
This  case  becomes  then  the  ordinary  one  of  an  execution, 
and  is  not  affected  by  the  statute,  and  the  rule  mustj  there- 
fore, be  discharged,  but  not  with  costs. 

Rule  accordingly  (a). 

(a)  See  Shaw  v.  Pritchard,  10  stance  a  charging  of  the  benefice 

B.  &  C.  241 ;  where  it  was  held  within  the  meaning  of  the  1 3  Elb. 

that  a  demise  hy  a  parson  of  his  c.  20,  which,  as  far  as  relates  to 

benefice,  made  subsequent  to  the  chargings  of  benefices,  is  now  in 

57  Geo.  3,  c.  99,  for  securing  an  force,  having  been  revived  by  the 

annuity,  is  void,  it  being  in  sub-  57  Geo.  3,  c.  99. 
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1839. 

Bishop  v.  Hatch. 

Jl#  UTT  shewed  cause  against  a  rule  nisi«  obtained  by  On  an  appU- 

KeUy  and  Lee,  for  setting  aside  a  warrant  of  attorney,  aiide  a  warrant 

and  the  judgment  and  sequestration  signed  and  issued  ^l^i^nTtoihe 

thereon,  on  the  ground  of  its  operating  as  a  charge  on  a  i3  Elix.  c.  20, 

benefice  contrary  to  the  13  Eliz.  c.  20,  s.  I.    The  de-  gnmndof  iu 

fendant  was  a  clergyman,  and   executed    a  warrant   of  ^bl^ngofa'^ 

attorney,  dated  24th  June,  1831,  on  which  was  indorsed  court  wlifn^ot 

a  defeasance  in  these  words : — "  Be  it  remembered,  that  look  beyond 

the  warrant  to 

the  within  warrant  of  attorney  is  given  and  executed,  and  ascertain  the 
judgment  is  intended  to  be  entered  up  by  virtue  thereof,  J^^^jl^and   * 
for  further  and  better  securin^r  unto  the  within  named  ^<>refore.  will 

®  ^   ^  not  read  amda- 

Samuel  Wreford,  his  executors,  administrators,  and  as-  vits  for  that 
signs,  the  due  and  punctual  payment  of  2000/.,  with  interest 
for  the  same,  after  the  rate  of  5/.  for  every  100/.  for  a 
year,  which  by  an  indenture  of  demise,  bearing  even  date 
with  the  said  warrant  of  attorney,  and  made,  or  expressed 
to  be  made,  between  the  within  named  Henry  Hatch  of 
the  one  }>art,  and  the  said  Samuel  Wreford  of  the  other 
part,  is  secured  to  be  paid  by  the  said  Henry  Hatch,  his 
heirs,  executors,  and  administrators,  to  me,  the  said 
Samuel  Wreford,  my  executors,  administrators,  and  as- 
signs, at  the  time  and  in  the  manner  therein  agreed  upon ; 
but  no  execution  is  to  be  taken  out  upon  the  said  judg- 
ment until  the  24  th  June,  which  will  be  in  the  year  1832; 
or  unless  the  said  Henry  Hatch  shall,  before  that  time, 
make  default  in  payment  of  the  interest  of  the  said  sum  of 
2000/.,  or  shall  then  make  defaidt  in  payment  of  the  said 
principal  money,  interest,  premium,  and  expenses  due  and 
owing  from  the  said  Henry  Hatch  to  the  said  Samuel 
Wreford,  his  executors,  administrators,  or  assigns,  or 
some  part  thereof,  of  which  default,  the  production  of  these 
presents  by  the  said  Samuel  Wreford,  his  executors, 
administrators,  or  assigns,  shall  be  full  and  conclusive 
evidence  to  all  persons  whom  it  may  concern ;  as  witness 
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1839.        the  hands  of  the  within  named  parties,  the  day  and  year 

""SJ^j;^     within  written, 

«»•  "  Henry  Hatch,  Samuel  Wreford, 

^^^'  "  Witness,  G.  Tanner,  Wm.  B.  Moore.** 

The  indenture  of  even  date,  with  the  warrant  of  attorney, 
and  mentioned  in  the  defeasance,  recited  that  Henry 
Hatch  then  stood  justly  and  truly  indebted  unto  Samuel 
Wreford,  in  the  principal  sum  of  1400/.,  and  having  occa- 
sion to  borrow  the  further  sum  of  600A,  he  applied  to  the 
said  Samuel  Wreford  to  lend  and  advance  him  the  same, 
which  he,  the  latter,  had  consented  and  agreed  to  do  upon 
having  the  repayment  of  the  said  sums  of  1400/.  and  6001., 
making  together  the  sum  of  2000/.,  secured  with  interest 
for  the  same,  after  the  rate  of  5/.  for  every  lOOL  for  a 
year,  in  manner  therein  mentioned  ;  and  also  by  the  said 
Henry  Hatch  entering  into  a  covenant  for  insuring  his 
life  in  the  sum  of  2000L  in  manner  therein  mentioned. 

Buii  submitted  that  there  was  nothing  on  the  face  of  the 
warrant  of  attorney  and  defeasance  to  create  a  charge  on 
the  benefice,  and  that  it  was  not  competent  to  the  other 
side  to  use  an  affidavit  stating  that,  in  point  of  iact,  a 
charge  on  the  benefice  was  intended  by  the  parties. 

KeUy  and  Lee,  in  support  of  the  rule  contended,  that 
the  affidavit  might  be  used  to  explain  the  intention  of  the 
parties ;  and,  that  if  this  was  not  allowed,  the  provisions 
of  the  statute  of  Elizabeth  might,  in  all  cases  of  the  kind, 
be  evaded. 

Coleridge,  J.— I  cannot  look  at  affidavits  for  the  pur- 
pose of  ascertaining  what  was  the  intention  of  the  parties, 
independent  of  what  appears  on  the  face  of  the  instru- 
ments. This  case  must  follow  the  fate  of  the  last,  Ben^ 
dry  V,  Price. 

Rule  discharged. 
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1839. 

The  Queen  v.  The  Sheriff  of  Lancashire  in  a  cause  of 

Hart  v.  Dukes. 

JSaRSTOW  shewed  cause  against  a  rule  obtained  by  The  sheriff 

.         -       of  the  county 

Cowlings  for  setting  aside  an  attachment  issued  against  the  Paiaiioe  of 
Sheriff  of  Lancashire,  for  disobedience  to  an  order  to  wheD  odieil 
return  a  writ  of  testatum  capias  ad  satisfaciendum.    The  ;P°?  ^  '**'*'P 

^  final  pioceif  in 

order  required  the  sheriff  to  return  either  the  writ  to  the  caotM  in  the 
chancellor,  or  the  mandate  to  himself  from  the  chancellor,  of  Wettmimter, 
The  question  in  dispute  was,  whether  the  return  must  be  ofreSwnKiTit 
made  to  this  Court,  or  might  be  made  to  the  Chancellor  ?  «^^  ^}^^, 

.  ® ,  .  ,  Court  which 

The  mandate  was  in  the  ordinary  form  of  a  writ  of  capias  ad  hu  the  ceute, 
satisfaciendum.  It  was  admitted,  that  if  the  sheriff,  before  chancellor  of 
the  rule  had  been  served,  had  made  his  return  to  the  Chan-  ^^^^"^^ 
cellor,  he  would  have  been  functus,  but  not  having  made  his 
return,  and  being  ordered  by  this  Court,  he  was  bound  to 
make  his  return  to  this  Court  instead  of  the  Chancellor. 
In  Griffin  v.  Higgin  (a),  it  was  held,  that  in  a  county  pala- 
tine, the  defendant  should  be  served  with  the  latitat,  and  not 
with  the  mandate  of  the  Chancellor  ;  and  in  Aahbrook  v. 
Toumley  and  Another  (6),  it  was  held,  that  where  a  non- 
bailable  writ  of  latitat  issues  into  a  county  palatine,  and 
thereupon,  a  mandate  is  obtained  from  the  Chancellor  to  the 
sheriff,  service  of  either  on  the  defendants  will  be  sufficient. 
These  cases  were  used  to  shew  the  inconvenience  resulting 
from  the  circuity  of  proceedings,  where  the  old  writs  were 
issued  into  a  county  palatine.  Then  came  the  Uniformity 
of  Process  Act,  which  introduced  a  new  set  of  writs,  and 
by  the  writ  of  capias,  under  the  authority  of  that  statute, 
the  Chancellor  was  commanded  in  these  terms,  '*  We  com- 
mand you,  that  by  our  writ  under  the  seal  of  our  said 
county  palatine,  to  be  duly  made  and  directed  to  the 
sheriff  of  our  said  county  palatine,  you  command  the 
sheriff,"  &c.  The  question  was,  whether,  in  the  present 
state  of  the  practice,  the  sheriff  ought  to  have  returned 

(a)  AnU,  Vol.  1,  p.  45.  (6)  2  B.  &  Ad.  416. 
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1839.  the  writ  to  this  Court?     According  to  the    new    rule, 

jQ  Michaelmas  Term,  7  Wm.  4,  country  sheriffs  had  eight 

Queen  Jays  to  return  the  writ  on  mesne  and  final  process,  instead 

The  Sheriff  of  of  six  days.     This  inconvenience  would  then  result,  if 

iiTa^iuseof'  ^^  sheriff*  was  to  be  allowed  eight  days  to  return  the 

Habt  mandate  to  the  Chancellor,  and  the  Chancellor  allowed 

Dukes.  eight  days  to  return  it  to  this  Court,  that  the  plaintiff* 

would  be  delayed  sixteen  days. 

CawUng,  in  support  of  the  rule,  contended,'^hat  it  ought 
to  be  made  absolute.  The  order  was  in  the  alternative, 
to  return  either  the  writ  or  the  mandate.  It  then  became 
necessary  to  look  at  the  mandate  itself.  That  was  in  the 
alternative,  requiring  the  sheriff*  to  return  what  had  been 
done,  either  to  the  Court  above  or  to  the  Chancellor.  He 
duly  made  his  return  to  the  Cursitor*s  OflSce,  at  Preston. 
If  either  branch  of  the  alternative  was  fulfilled  by  the 
sheriff*,  that  was  sufficient  If  he  did  not  duly  make  hb 
return  of  the  mandate  to  the  chancellor  without  a  return 
of  a  mandavi  ballivo,  he  was  liable  to  an  attachment. 
The  case  of  Vaughan  v.  Sawyer  (a)  was  an  authority  to 
that  eff*ect. 

Cur.  adv.  atli. 


Williams,  J. — ^This  was  a  rule,  calling  on  the  plaintiff 
to  shew  cause  why  the  writ  of  attachment  issued  by  him 
against  the  sheriff*  should  not  be  set  aside  with  costs. 
The  attachment  issued  on  an  alleged  disobedience  to  a 
judge's  order,  which  had  been  made  a  rule  of  this  Court, 
requiring  the  sheriff*,  in  a  cause  of  Hart  v.  Dukes,  within 
eight  days,  to  return  a  writ  of  testatum  capias  ad  satis- 
faciendum directed  to  the  Chancellor,  or  else  the  man' 
date  directed  to  him  by  the  Chancellor.  The  sheriflf,  it 
appears,  made  his  return  in  due  time  to  the  Cursitor's 
Office  at  Preston.  So  returning  it  could  not  be  con- 
sidered as  a  breach  of  this  rule.     If  we  look  to  the  latter 

(a)  Barnes,  35. 
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alternative  of  the  rule,  it  refers  to  the  mandate.     On  look-        1839. 
ing  at  the  mandate,  it  requires  the  sheriflTto  make  known         ^^ 
to  the  Chancellor  what  is    done  upon  that  writ.     The        Queen 
sheriff  has,  therefore,  done  what  the  mandate  required   The  SheriiTof 
him  to  do.     No  case  has  been  brought  before  me  to  shew    j^aaiSeof' 
that  an  attachment  can  issue  against  the  sheriff  of  Lan-        ^^^'^ 
cashire  in  respect  of  a  mandate  when  he  has  complied  with        Dukes. 
it  by  making  his  return  to  the  Cursitor's  OflSce.    It  appears 
to  me  that  he  has  complied  with  one  alternative  contained 
in  the  rule  to  return  either  the  writ  or  the  mandate,  and 
that  this  rule  ought,  therefore,  to  be  made  absolute ;  but 
the  parties  having  agreed  that  the  rule  should,  whatever 
might  be  its  ultimate  result,  be  without  costs. 

Rule  absolute. 


Regina  v.  The  Justices  of  Middlesex. 

%^DAMSf  Serjt.,  and  Shecy  shewed  cause  against  a  rule  where  a  party 

obtained  by  Erie  and  Petersdorff^  for  a  certiorari,  to  remove  p^gesaion  of  a 

an  order  of  justices  into  this  Court,  for  the  purpose  of  teiie™«p^ 

'»  '  I-      I-  claimed  by  a 

quashing  it*     The  order  was  made  under  the  59  Geo.  3,  parish,  duriDg 

c.  12,  s.  24,  and  required  a  certain  person  to  deliver  up  twenty  yean, 

possession  of  certain  premises  to  the  parish  oflScers.     The  Sree  of  which 

facts  of  the  case   were,  that  the  party  in  question  had  he  has  paid 

,  ",  rent,  and  then 

occupied  the  premises  during  a  period  of  twenty  years,  and  being  expelled 

during  the  three  last  of  those  years  he  had  paid  rent  in  ^hority  of  a"' 

respect  of  the  premises  to  the  parish  officers.     A  warrant  "^^Jj^*^**  • 

was  then  granted  by  two  magistrates  to  expel  the  party,  again  let  into 

To  this  order  he  submitted,  and  surrendered  the  key  to  the  parish,  he 

the  parish.     He  was  then  let  into  possession  again,  but  b^°excliided*by 

from  that  time  he  had  paid  no  rent  to  the  parish.  *  warrant  of 

twomagistrat^ 
pursuant  to  the 

Erie  and  Petersdorff  were  stopped  by  the  Court.  12,8.2*4. ' 
Co;.£RiDGE,  J. — It  appears,  from  the  facts  which  are 
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1839.        admitted   on   both   sides,   that   the   magistrates   had  no 

^'■j^^^J^J^    jurisdiction  to  make  this  order.    They  could  have  none 

_     V.  unless  the  case  is  broudit  within  the  words  of  section  95 

Tbt  Justices  of  %        -^ 

Middlesex,    of  the  act.     The  words  of  that  section  are,  **  that  if  any 

person,  who  shall  have  been  permitted  to  occupy  any 

parish  or  town  house,  or  any  other  tenement  or  dwelling, 

belonging  to,  or  provided  by,  or  at  the  charge  of  any  parish, 

for  the  habitation  of  the  poor  thereof,  or  who  shall  have 

9 

unlawfully  intruded  himself  or  hei*self  into  any  such  house, 
tenement,  or  dwelling,  or  into  any  house,  tenement,  or 
hereditament  belonging  to  such  parish,  shall  refuse  or 
neglect  to  quit  the  same,  and  deliver  up  the  possession 
thereof  to  the  churchwardens  and  overseers  of  the  poor  of 
any  such  parish,  within  one  month  after  notice  and  demand 
in  writing  for  that  purpose,  signed  by  such  churchwardens 
and  overseers,  or  the  major  part  of  them,  shall  have  been 
delivered  to  the  person  in  possession,  or  in  his  or  her 
absence  aflSxed  on  some  notorious  part  of  the  premises,  it 
shall  be  lawful  for  any  two  of  his  Majesty's  justices  of  the 
peace,  upon  complaint  to  them,  made  by  one  or  more  of 
the  churchwardens  or  overseers  of  the  poor  of  the  parish, 
in  which  such  house,  tenement  or  dwelling  shall  be  situated, 
to  issue  their  summons  to  the  person  against  whom  such 
complaint  shall  be  made,  to  appear  before  such  justices,  at 
a  time  and  place  to  be  appointed  by  them,  and  to  cause 
such  summons  to  be  delivered  to  the  party  against  whom 
the  complaint  shall  be  made,  or  in  his  or  her  absence  to  be 
affixed  on  the  premises  seven  days  at  the  least  before  the 
time  appointed  for  hearing  such  complaint;  and  such 
justices  are  hereby  empowered  and  required,  upon  the 
appearance  of  the  defendant,  or  upon  proof  on  oath,  that 
such  summons  hath  been  delivered  or  affixed  as  is  hereby 
directed,  to  proceed  to  hear  and  determine  the  matter  of 
such  complaint,  and  if  they  shall  find  and  adjudge  the  same 
to  be  true,  then,  by  warrant  under  their  hands  and  seals, 
to  cause  possession  of  the  premises  in  question  to  be 
delivered  to  tho  churchwardens  and  overseers  of  the  poor 
of  the  parish^  or  to  some  of  them.*' 
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It  must  be  shewn  that  the  party  here  is  to  be  considered  1839. 
as  belonging  to  one  of  the  classes  of  persons  mentioned  in  rkgina 
the  section,  in  order  to  make  the  jurisdiction  of  the  magis-  jIjtiAetof 
trates  attach.  First  of  all,  is  the  house  in  question  a  MroDtistx. 
tenement  or  dwelling  provided  for  the  habitation  of  the 
poor  ?  if  it  is  not,  then  he  has  not  been  permitted  to  occupy 
a  tenement  or  dwelling  provided  for  the  habitation  of  the 
poor.  This,  I  think,  cannot  be  taken  to  be  a  dwelling 
provided  for  the  habitation  of  the  poor  by  the  parish ;  for 
it  appears  that  rent  was  paid  for  it  in  the  same  manner  as 
for  any  other  property  of  the  parish.  The  party  does  not, 
therefore,  fall  within  the  first  of  these  descriptions.  Let 
us  then  look  to  the  second  branch  of  the  section.  The 
property  there  mentioned  must  be  intruded  on,  in  order  to 
bring  the  party  within  the  penal  consequences  provided  by 
the  section.  Now,  has  he  unlawfully  intruded  himself 
into  this  house  ?  he  cannot  be  said  to  have  intruded  him- 
self, because  he  has  been  permitted  to  occupy.  The  key 
was  delivered  up  to  them  by  him,  and  he  was  afterwards 
put  into  possession  of  the  house  by  the  parish  officers. 
This  man  is,  therefore,  the  tenant  of  the  parish,  and  they 
must  take  the  ordinary  course  to  determine  the  tenancy, 
by  notice  in  the  usual  way.  The  present  rule  must  be 
made  absolute,  but  without  costs. 

Rule  absolute,  without  costs. 


Bird  v.  Atkins  and  Twynam,  Bail  of  Atkins,  Junr. 

Mid  RLE  and  Peacock  shewed  cause  against  a  rule  ob-  if  a  defendant 
tained  by  Busby,  for  setting  aside  proceedings  against  the  his'*i2iuti«f 
bail  of  Atkins,  junr.,  on  payment  of  costs.  In  the  present  *^*j^|^*2? 
case  dates  were  important.    On  the  7th  November  Atkins  from  the  lenrice 

of  the  writ  of 
summonfon 
the  bail,  it  is  too  late,  aod  under  Reg.  Gen.  T.  T.,  3  Wra.  4,  the  Court  cannot  exercise  any 
discretion,  by  allowing  a  render  to  be  made  subseqoently,  even  on  terms. 


TWTNAIC 
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1B89.       junr.,  was  arrested.    On  the  14th  Noyember  the  defend- 

^■^^        ants  became  bail  to  the  action.    The  defendant  after- 

*'  wards  pleaded  certain    pleas,    which    he    subsequendy 

withdrew,  and  suffered  judgment  by  de&ult  on  January 

30th.     On  the  S7th  April  a  writ  of  summons  was  served 

upon  the  bail  in  an  action  on  their  recognizance,  and  on  the 

18th  May  the  original  defendant  was  rendered  to  the  gaol 

of  the  county  of  the  town  of  Southampton,  pursuant  to  a 

judge's  order.     The  arrest  was  in  the  county  of  the  town 

of  Southampton.     On  the  4th  May  it  also  appeared,  that 

he  was  rendered  to  the  gaol  of  Winchester,  which  is  the 

gaol  of  the  county  of  Southampton.    That,  therefore,  was 

a  bad  render,  it  being  to  the  gaol  of  a  wrong  county. 

There  was,  consequently,  no  render  in  due  time,  as  there 

was  no  valid  render  until  the  18th.     Both  under  tiie 

11  Greo.  4  &  1  Wm»  4,  c.  70,  s.  21,  and  the  rule  of  Court 

of  T.  T.,  3  Wm.  4,  (a)  the  render  on  the  18th  was  cleariy 

out  of  time.    The  11  Geo.  4  &  1  Wm.  4,  c  70,  s.  «l, 

provided, ''  that  a  defendant  who  shall  have  been  held  to 

bail  upon  any  mesne  process,  issued  out  of  any  of  his 

Majesty's  superior  Courts  of  record,  may  be  rendered  in 

discharge  of  his  bail,  either  to  the  prison  of  the  Court,  out 

of  which  such  process  issued,  according  to  the  practice  of 

such  Court,  or  to  the  common  gaol  of  the  county  in  which 

he  was  so  arrested;   and  the  render  to  the  county  gaol 

shall  be  effected  in  the  manner  following ;  that  is  to  say, 

the  defendant,  or  his  bail,  or  one  of  them  shall,  for  the 

purpose  of  such  render,  obtain  an  order  of  a  judge  of  one 

of  his  Majesty's  superior  Courts  at  Westminster,  and  shall 

lodge  such  order  with  the  gaoler  of  such  county  gaol,  and 

a  notice  in  writing  of  the  lodgment  of  such  order,  and  of 

the  defendant's  being  actually  in  custody  of  such  gaoler, 

by  virtue  of  such  order,  signed  by  the  defendant,  or  the 

bail,  or  either  of  them,  or  by  the  attorney  or  agent  of  any 

or  either  of  them,  shall  be  delivered  to  the  plaintiff*'s  attorney 

(tt)  Ante,  Vol.  2,  p.  397. 
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or  agents  and  the  sherifr,  or  other  person^  responsible  for  1839. 
the  custody  of  debtors  in  such  county  gaol,  shall,  on  such 
render,  so  perfected »  be  duly  charged  with  the  custody  of 
such  defendant,  and  the  said  bail  shall  be  thereupon  wholly 
exonerated  from  liability  as  such.**  The  rule  of  Court  was 
in  these  words,  ''  It  is  ordered,  that,  from  and  after  the 
10th  day  of  July  next,  where  the  plaintiff  proceeds  by 
action  of  debt,  on  the  recognisance  of  bail,  in  any  of  the 
Courts  of  Westminster,  the  bail  shall  be  at  liberty  to  render 
their  principal  at  any  time  within  the  space  of  fourteen  daysi 
next  after  the  service  of  the  process  upon  them,  but  not  at 
any  later  period ;  and  that,  upon  such  render  being  duly 
made,  and  notice  thereof  given,  the  proceedings  shall  be 
stayed,  upon  the  payment  of  the  costs  of  the  writ  and 
service  thereof  only**'  The  act  of  parliament,  therefore^ 
required  that  the  render  should  be  to  the  gaol  of  the  county 
in  which  the  defendant  was  arrested,  if  the  bail  preferred 
rendering  him  to  that  gaol  instead  of  the  prison  of  the 
Court  out  of  which  the  process  issued.  The  render  here 
was  not  to  the  gaol  of  the  county  in  which  the  defendant 
was  arrested  until  the  18th  May,  the  summons  having 
been  served  on  the  5i{7th  April*  Was  that  render  in  due 
time  ?  It  was  not,  for  it  was  more  than  fourteen  days  after 
the  service  of  process  on  the  baiL 

BuMby^  in  support  of  the  rule,  referred  to  the  words  of 
the  rule  of  Court,  and  observing,  that  it  allowed  the  baili 
as  a  matter  of  right,  to  render  at  any  time  before  the 
expiration  of  fourteen  days,  next  afler  the  service  of  process 
upon  them,  contended,  that  where  the  render  was  made 
subsequent  to  the  expiration  of  that  period,  it  was  a 
matter  of  discretion  with  the  Court,  whether  they  would 
be  allowed  to  render  the  defendant*  The  words,  '^  but 
not  at  any  later  period,"  must  be  considered  as  only  appli- 
cable to  cases  where  the  bail  sought  to  render  as  a  matter 
of  right,  and  did  not  at  all  interfere  with  the  discretion  of 
the  Court,  to  permit  a  render  at  a  later  time.     If  the  Court 
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1839.  ^  had  such  a  discretion,  this  was  surely  a  case  in  which  that 
discretion  ought  to  be  exercised.  Had  it  not  been  in  the 
present  case  for  the  innocent  slip  of  rendering  the  defend- 
ant to  the  gaol  of  Hampshire,  instead  of  the  gaol  of  the 
county  of  the  town  of  Southampton,  for  it  was  admitted 
that  a  render  on  the  4th  of  May,  would  have  been  in  time, 
the  bul  would  have  been  entitled  to  render  the  defendant, 
on  payment  of  the  costs  of  one  writ  and  the  senricx  of  it 
Here  the  application  for  this  favor  was  founded  on  m  pro- 
posal to  pay  all  the  costs.  Certainly  no  authority  existed  for 
a  render  under  the  circumstances  here  disclosed,  since  the 
promulgation  of  the  rule  of  T.  T.,  8  Wm.  4 ;  but  prerioos 
to  that  rule,  there  was  a  very  strong  authority  in  support  of 
this  application.  In  the  case  of  Thome  and  Others  t. 
Huichinsan  and  Another^  (a)  where  a  defendant  was  duly 
rendered,  after  judgment,  in  discharge  of  his  bail,  but 
notice  thereof  was  not  given  until  after  execution  had  been 
regularly  issued  and  executed  against  the  bail,  the  Court 
set  aside  the  execution,  and  entered  an  exoneretur  on  the 
bail  piece,  on  payment  of  costs.  This  was  a  very  strong 
analogous  case  to  the  present.  So  far  as  the  plaintiff  was 
concerned  in  that  case,  as  no  notice  had  been  given  in  due 
time,  the  render  was  much  too  late. 

Coleridge,  J. — The  only  question  in  this  case  is, 
whether  I  have  any  discretion  upon  the  subject?  If  I  have, 
I  certainly  should  be  disposed  to  exercise  it  in  the  present 
instance. 

Cur.  adv.  vuk. 

Coleridge,  J. — It  appears,  in  the  present  case,  that  the 
arrest  of  the  defendant  in  the  original  action,  took  place 
on  the  7th  November.  On  the  14tli,  the  two  defendants 
in  this  action  became  bail  above,  and  on  the  30th  January, 

(a)  3  B.&C.  112;  4  Dowl.  &  R.  712. 
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judgment  was  signed  in  the  original  action.  On  the  S7th  ^  1889* 
April,  the  summons  in  this  action  was  served.  On  the 
4th  May,  within  fourteen  days  after  the  service,  the  de- 
fendant was  rendered  to  the  gaol  of  Winchester.  That 
was  a  render  to  the  county  of  Hampshire.  It  turned  out, 
however,  afterwards,  that  the  arrest  took  place  in  the 
county  of  the  town  of  Southampton.  He  was,  therefore, 
not  rendered  to  the  county  gaol  of  the  county  in  which  the 
arrest  took  place,  pursuant  to  the  1 1  Geo.  4  &  1  Wm.  4, 
c  70,  s*  21.  That  was  consequently  a  wrong  render  in 
point  of  fact.  A  subsequent  render  took  place  on  the 
18th  May,  to  the  gaol  of  the  county  of  the  town  of  South- 
ampton. That  was,  however,  more  than  fourteen  days 
after  the  writ  of  summons  was  issued.  The  render,  there- 
fore, was  too  late,  and  the  bail,  under  the  statute,  are  not 
entitled  to  relief.  But  it  is  said,  they  are  entitled  to  relief 
under  the  rule  of  T.  T.,  3  Wm.  4.  The  words  of  that  rule 
are,  that  ''  the  bail  shall  be  at  liberty  to  render  their 
principal  at  any  time  within  the  space  of  fourteen  days 
next  after  the  service  of  the  process  upon  them,  but  not  at 
any  later  period."  It  is  quite  clear,  on  the  language  of  this 
rule,  that  the  right  to  render  the  defendant  was  taken  away 
after  the  expiration  of  the  fourteen  days  next  subsequent 
to  the  service  of  the  process.  Mr.  Busby  admits,  that  the 
right  to  render  is  gone,  but  that  the  discretion  of  the 
Court  may  be  exercised,  by  allowing  the  bail  to  render  the 
defendant  on  certain  terms.  But,  on  consideration,  I  am 
of  opinion,  that  the  exercise  of  the  discretion  of  the  Court 
is  taken  away  by  the  language  of  the  rule,  and  that  I 
ought  to  adhere  to  that  language.  The  present  rule 
must,  therefore,  be  discharged. 

Rule  discharged. 


VOL.  VII.  £  E  x  D.  p«  a 
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Skuse  r.  Davis. 

{Be/are  the  Four  Judges.) 

Trespass  for  jTrESPASS,  for  assault  and  battery.     The  dedarmtion 

batteiy.  Plea,  Complained  of  a  cutting,  wounding,  assault,  and  battery. 

feodimtrhad  ^^^  venue  was  laid  in  Surrey.     Plea,  as  to  the  cutting 

^«ed  b  th  *"^  wounding  the  plaintiff,  in  the  declaration  meutioned, 

certiBcateof  that  he  is  not  guilty  thereof,  or  of  any  part  thereof,  in 

trates,  under  manner  and  form  as  the  plaintiff  hath  above  thereof  com- 

M?27^'29^^'  plained  against  him.     And  of  this  he  puts  himself  upon  the 

Held  bzd,  if  a  country,  &c.    And  as  to  the  residue  of  the  said  several 

does  Jiot  set  *;  .  .         i      i        i 

out  the  grounds  alleged  trespasses  m  the  declaration  mentioned,  the  de- 
'  fendant  says  that  the  plaintiff  ought  not  to  maintain  his 
aforesaid  action  thereof  against  him,  because  he  sajrs,  that 
the  said  residue  of  the  said  alleged  trespasses  were  com- 
mitted after  the  passing  and  commencement  of  a  certain 
act  of  Parliament,  made  and  passed  in  the  9th  year  of  the 
reign  of  King  Geo.  the  4th,  intituled  "  An  Act  for  conso- 
lidating and  amending  the  statutes  in  England,  relative  to 
offences  against  the  person;"  and  that  such  residue  of  the 
said  alleged  trespasses  and  offences  amounted  to  no  more 
than  a  common  assault  and  battery  within  the  meaning  of 
that  act ;  and  that  after  the  commission  of  such  last  men- 
tioned trespasses,  to  wit,  on  the  9th  day  of  June,  A.  D., 
1838,  upon  complaint  of  the  plaintiff,  then  made  by  him, 
of  the  said  last  mentioned  trespasses,  according  to  the  said 
statute,  the  defendant  was  summoned,  and  appeared 
before  the  Rev.  George  Walton  Onslow,  and  the  Rev. 
Arthur  Onslow,  then  being  justices  of  the  peace  of  our 
Lady  the  Queen,  assigned  to  keep  the  peace  of  our  said 
Lady  the  Queen,  in  and  for  the  county  of  Surrey,  and  to 
hear  and  determine  mbdemeanors  therein  committed  ;  and, 
thereupon,  the  said  justices,  so  being  such  justices,  did  then 
dismiss  the  said  complaint,  upon  the  hearing  thereof,  and 
thereupon  they,  the  said  justices,  so  being  such  justices,  did 
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then,  according  to  the  said  statute,  forthwith  make  out  a  l^^^- 
certificate  under  their  hands,  stating  the  tact  of  such  dis- 
missal, and  did  then  deliver  such  certificate  to  the  defend- 
ant,  whereby,  and  by  force  of  the  said  statute,  the  defend- 
ant then  became,  and  still  is  released  from  this  action,  as 
far  as  relates  to  the  said  trespasses  in  the  introductory  part 
of  this  plea  mentioned.  And  this  the  defendant  is  ready 
to  verify :  wherefore,  he  prays  judgment,  if  the  plaintiJET 
ought  to  maintain  his  aforesaid  action  thereof  against  him, 
&c.  Demurrer  to  second  plea.  And  as  to  the  plea  of  the 
defendant,  by  him  above  pleaded,  as  to  the  residue  of  the 
trespasses  in  the  declaration  mendoned,  the  plaintiff  says, 
that  the  same  is  not  sufficient  in  law.  For  that  it  does  not 
appear,  in  or  by  the  said  plea,  on  what  grounds  the  said 
justices  dismissed  the  complaint  therein  mentioned,  whe- 
ther, because  the  said  justices  deemed  the  complaint  not 
to  be  proved,  or  because  they  found  the  assault  and  battery 
to  have  been  justified,  or  so  trifling  as  not  to  merit  any 
punishment,  and  for  any  thing  that  appears  in  and  by  the 
said  plea,  the  said  justices  may  have  dismissed  the  said 
complaint,  because  they  deemed  they  had  no  jurisdiction  in 
the  matter.  And  also,  for  that  it  does  not  appear,  in  or  by 
the  said  plea,  that  the  said  justices  had  any  jurisdiction 
to  decide  upon  the  said  complaint,  inasmuch  as  it  appears 
that  the  said  justices  were  justices  of  the  peace  in  and  for 
the  county  of  Surrey.  And  that  it  does  not  appear  that  the 
trespasses  in  the  introductory  part  of  the  same  plea  men- 
tioned, were  committed  in  the  county  of  Surrey.  And 
also,  for  that  it  does  not  appear  in  and  by  the  said  plea, 
that  the  plaintiff^  ever  complained  of  the  trespasses  in  the 
introductory  part  of  that  plea  mentioned  to  the  said 
justices,  or  that  the  plaintiff  caused  the  defendant  to  be 
summoned  before  the  sud  justices,  or*  that  the  defendant 
was  summoned  before  the  said  justices.  And  also,  for  that 
it  is  not  positively  and  expressly  stated,  that  the  said 
justices  ever  heard  the  said  complaint  of  the  plaintiff,  or 
heard  or  examined  the  plaintiff,  or  any  witnesses  on  his 
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1889.        behalf,  but  that  the  same  is  only  stated  argumentatirelyf 
^^'P^^"^     or  by  way  of  inference,  and  no  certain  issue  can  be  taken 
«•  thereon ;  and  also,  for  that  the  tenor  and  effect  of  the  said 

certificate  ought  to  have  been  set  out,  whereby  the  Court 
might  judge  of  the  sufficiency  thereof  to  bar  the  plaintiff, 
and  it  ought  to  have  been  set  forth,  what  were  the  facts  of 
such  dismissal,  which  are  alleged  to  have  been  stated  in 
the  said  certificate ;  and  also,  for  that  the  same  plea  b  in 
other  respects  insufficient.     Joinder  in  demurrer* 

Byles,  in  support  of  the  demurrer.  The  defendant  has 
pleaded,  except  as  to  the  cutting  and  wounding,  that  he  is 
not  guilty.  And,  as  to  the  rest  of  the  said  trespasses  in 
the  said  declaration  mentioned,  that  the  plaintiff  ought  not 
any  further  to  maintain  his  action,  because  complaint 
had  been  made  against  him  before  two  magistrates  of  the 
county  of  Surrey,  under  the  authority  of  an  act  passed  in 
the  9th  year  of  King  George  the  4th,  intituled, ''  an  act  for 
consolidating  and  amending  the  statutes  in  England,  relative 
to  offences  against  the  person  (a).*'  To  thb  there  is  a 
special  demurrer,  stating  as  an  objection,  that  the  trespasses 
do  not  appear  by  the  plea  to  have  been  committed  within 
the  jurisdiction.  In  other  words,  that  the  justices  are  not 
shewn  by  that  plea  to  have  any  authority  so  to  hear  and 
decide  upon  that  which  forms  the  subject  of  the  present 
action.  And,  further,  that  the  grounds  on  which  the 
magistrates  dismissed  the  complaints,  are  not  stated  in  the 
plea,  though  the  words  of  this  section  are,  "  two  justices  of 
the  peace,*'  and  that  must  mean  only  within  their  own  juris- 
diction :  It  was  not  intended  to  give  them  the  power  of 
acting  out  of  the  county  for  which  they  are  justices.  Where 
an  act  of  parliament  intends  to  give  jurisdiction  to  justices 
of  the  peace  out  of  their  county,  it  does  so  in  express 
terms:  Thus,  the  5  &  6  of  Wm.  4,  c.  19,  s.  38,  recites  the 
9  Geo.  4,  in  express  terms,  and  extends  the  jurisdiction  of 

Ca)  9  Geo.  4,  c.  31,  8.  27. 
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magistrates  to  certain  offences  committed  at  sea.     Magis-        1839. 
trates  cannot  in  general  do  any  judicial  act  out  of  their        sJj!^^7'^ 
county  (a).     The  commission  under  which  justices  of  the  «• 

peace  act,  which  is  a  document  of  great  authority,  having 
been  settled  by  Sir  Charles  Wrey,  Chief  Justice  of  the 
Queen's  Bench,  (M.  T.  1590,)  and  all  the  judges  and 
barons  of  that  day,  in  conference,  and  approved  by  the 
Lord  Chancellor,  shews  how  far  their  authority  extends. 
The  plea  should  state  the  offence  to  be  one  over  which 
these  justices  of  the  peace  had  jurisdiction ;  but  here,  it 
neither  states  the  trespasses  to  have  been  committed  within 
the  county,  nor  that  they  were  within  the  jurisdiction  of 
the  magistrates. 

Lord  Denman,  C.  J.— In  what  county  is  the  venue  laid  ? 

Byles. — The  venue  is  in  Surrey;  but  this  venue  does  not 
fix  the  place  where  the  trespasses  were  committed.  It  is  a 
transitory  action,  it  may  be  brought  any  where ;  and  the 
allegation  that  the  trespass  was  in  Surrey,  must  bear  the 
same  sense  when  the  record  is  read  now,  as  it  would 
bear  if  the  record  was  read  at  nisi  prius.  And  such  a 
plea  should  distinctly  shew  where  the  trespass  was  com- 
mitted, for,  in  Courts  of  inferior  jurisdiction,  in  criminal  as 
well  as  in  civil  proceedings,  nothing  shall  be  taken  or 
presumed  to  be  within  the  jurisdiction  of  the  Court  that  is 
not  so  alleged ;  but,  in  superior  Courts,  every  thing  shall  be 
taken  to  be  within  their  jurisdiction  which  is  not  laid  to 
be  otherwise.  The  plea  should  also  have  set  out  the 
certificate,  at  least  its  substance  and  effect,  otherwise 
it  does  not  appear  that  the  requisition  of  the  statute  is 
complied  with.  This  Court  ought  not  only  to  be  informed 
that  the  magistrates  dismissed  the  complaint,  but  also  of 
the  grounds  and  reasons  upon  which  it  was  dismissed. 
The  magistrates  have  the  power  of  summary  conviction 


(a)  Helier  v.  Benkmnt,  Cro.  Car.  211 ;  2  Hale's,  P.  C.  50 ;  Bacon's 
Abr.,  tit.  **  Justice  of  Peace." 
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1839.        where  an  assault  and  battery  only  has  been  committed ; 
but  if  that  has  been  done  with  intent  to  commit  a  felony, 
or  the  title  to  land,  or  bankruptcy  or  insolvency,  or  exe- 
cution of  process,  should  come  in  question,  then  they  are 
not  to  entertain  the  complaint  (a) ;  and  if  the  magistrates 
think  the  case  a  fit  one  for  a  prosecution  by  indictment,  they 
may  abstain  from  any  adjudication.    As  the  plea  stands  at 
present,  the  Court  can  learn  from  it  nothing  of  any  of  these 
facts  of  which  it  ought  to  be  informed.     It  should  be 
shewn  that  the  certificate  stated  the  ground  of  distmssal, 
or  at  all  events  the  plea  should  state  it.     On  the  grounds, 
therefore,  that  the  assault  and  battery  are  not  shewn  to 
have  been  committed  within  the  jurisdiction  of  the  magb- 
trates,  and  that  none  of  the  grounds  on  which  the  certificate 
was  granted  are  set  out  in  the  plea,  it  is  insufficient,  and 
the  demurrer  ought  to  be  allowed. 

Chambers f  contra,  submitted  that  the  plea  was  perfectly 
good.  It  is  founded  on  the  statute,  which  gives  the  magis- 
trates the  power  of  summary  conviction  in  certain  cases,  and 
to  make  any  further  allegations  than  those  introduced  in 
this  plea  would  be  quite  unnecessary.  To  insist  upon  a 
contrary  practice  would  be  improvident  and  dangerous,  foi 


Lord  Denman,  C.  J. — You  need  not  trouble  yourself 
on  the  first  point. 

Chambers. — With  regard  to  the  certificate  of  the 
magistrate,  that  is  well  enough  described  in  this  plea*  It 
is  required  by  the  9th  Greo.  4,  c.  SI,  s.  27,  that  on  thdr 
dismissing  any  complaint  made  before  them,  under  that  act, 
they  shall  give  a  certificate  of  such  dismissal.  But  this 
does  not  oblige  them  to  state  the  grounds  of  the  dismissal 
by  them  of  such  complaint.  All  the  acts  of  parHament, 
as  to  notices  of  appeal,  are  specific  and  clear  about 
this.     They  require  that  notice  of  the  intended  appeal 

(a)  9  Geo.  4,  c.  31,  a.  S9. 
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shall  be  given  to  the  overseers,  &c.,  of  the  parish  against  1839. 
which  the  appeal  is  made,  and  yet  it  is  not  required  that 
the  notice  shall  state  all  the  grounds  on  which  the  ap- 
pellants intend  to  establish  their  appeal  against  the  re- 
spondent parish  ;  and  wherever  it  has  been  intended  that 
the  document  should  contain  such  statements,  the  legis- 
lature has  always  clearly  expressed  this,  and  stated  its  in- 
tention. Here  the  statute  does  not  require  that  it  should 
be  done,  and  no  evil  can  result  from  its  not  being  done. 
We  plead  a  discharge  of  the  defendant  by  virtue  of  the  act 
of  parliament. 

Lord  Den  MAN,  C.  J. — Suppose  the  justices  declined  to 
interfere,  not  because  they  thought  no  assault  was  com- 
mitted, but  because  they  considered  the  offence  to  have 
been  committed  in  another  county. 

Chambers. — Then  the  plaintiff*  should  have  taken  ad- 
vantage of  that  by  his  replication.  The  certificate,  we 
plead,  was  given  according  to  the  statute,  and  it  must, 
therefore,  be  presumed  to  have  been  well  made. 

Patteson,  J. — The  words  of  the  act,  requiring  the 
certificate  to  contain  a  statement  of  the  fact  of  dismissal, 
are  very  strong ;  but  what  facts  are  stated  here  ? 

Chambers. — Where  magistrates  have  done  any  act  under 
a  penal  statute,  it  will  always  be  presumed  to  have  been 
rightly  and  fairly  done,  until  the  contrary  is  shewn.  There 
is  nothing  here  contradictory  to  the  intendment.  The 
power  is  given  them  to  abstain  from  adjudication,  if  they 
think  the  subject  matter  before  them  is  one  fit  for  a 
prosecution  by  indictment,  or  that  there  was  an  intention 
to  commit  a  felony ;  but  the  justices  themselves  are  made 
the  judges  of  this,  and  the  fact  of  their  having  granted 
their  certificate  must  be  conclusive.  This  is  a  tribunal 
established  by  special  act  of  parliament,  and  it  would 
be  quite  overturning  the  power  of  justices  to  say  that 
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1839.        because  a  certificate  does  not  contain  every  reason  why 

Skusb        •  thing  is  done,  that,  therefore,  it  is  not  a  good  certi- 

-.  ••  ficate. 

Datis. 

ByleSf  in  reply. — It  is  only  necessary  to  say  a  few  words 
on  the  first  point. 

Lord  Denman,  C.  J. — You  say  the  assault  was  com- 
mitted in  Surrey,  and  the  defendant  pleads  that  the  justices 
of  Surrey  have  made  an  end  of  it  according  to  an  act  of 
Parliament,  and  that,  prima  facie,  he  contends,  we  must 
presume  to  be  the  case. 

Byles. — ^The  allegation  of  the  plaintiff*  in  his  declaration 
that  the  trespasses  were  in  Surrey,  is  quite  immaterial.  It 
is  not  traversable,  and  that  being  so,  the  defendant  has  not 
admitted  it  by  not  traversing  it.  Bennion  v.  Davison  (a). 
So  that  neither  defendant  nor  plaintiff  are  precluded  from 
saying  that  the  trespasses  were  elsewhere.  As  to  the 
second  point.  The  act  authorizes  the  magistrates  to  dis- 
miss the  complaint,  and  grant  a  certificate  in  three  cases, 
and  then  requires  them  to  give  a  certificate,  not  merely  of 
dismissal,  but  stating  the  fact  of  such  dismissal,  t.  e.,  of  a 
dismissal  on  one  or  more  of  those  three  grounds.  It  is  only 
in  the  event  of  the  dismbsal  proceeding  on  one  of  these 
three  grounds  that  the  certificate  is  a  bar ;  and  unless  a 
complainant  and  defendant  know  on  what  grounds  the  cer- 
tificate proceeded,  how  can  they  know  whether  any  further 
proceedings  are  barred  or  not  ?  The  difficulty  of  stating 
the  grounds  in  the  plea,  is  an  argument  to  shew  they 
should  have  been  stated  in  the  certificate  also. 

Patteson,  J. — It  might  at  first  appear,  that  the  rule 
omnia  presumuntur,  &c.,  would  prevail  here.  But,  cer- 
tainly, I  think  we  must  give  some  meaning  to  the  words 
of  the  act,  which  requires  the  fact   of  dismissal  to   be 

(a)  3  M.  &  W.  179. 
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Stated;  and  I  think  the  act  means  that  the  certificate  shall        1839. 
specify  those  facts.  Skumk 


Williams,  J. — Ordinarily,  justices  must  shew  their  acts 
to  be  rightly  done.  There  are  but  three  grounds  on  which 
this  certificate  could  have  been  granted,  and  the  certificate 
should  have  shewn  itself  to  have  been  granted  secundum 
formam  statutL 

Judgment  for  the  Plaintiff. 

Chambers  then  applied  for  leave  to  amend. 

Lord  Denman,  C.  J. — That  should  have  been  asked 
in  the  first  instance.  It  would  be  establishing  a  very  bad 
precedent  to  let  the  rule  be  argued,  and  then  allow  the 
amendment.     We  never  have  allowed  it  after  argument. 


9. 

Datis. 


Smart  v.  Chbll. 

JKYLAND  and  Knowles  shewed  cause  against  a  rule,  On  a  notion  in 

obtained  by  Peter sdorff,  for  arresting  the  judgment  in  the  |JJJ^^t  j^ 

present  case,  on  the  ground  that  a  suflBcient  consideration  appeared  that 

did  not  appear  on  the  face  of  the  declaration  for  the  de-  alleged  the 

fendant's  promise.     The  declaration  was  in  these  terms :  wai  an^aucT-  ^ 

**  That  heretofore,  and  before  the  commencement  of  this  ?*y'  ^  ^*^®  ^ 

been  gniity  of 

suit,  and  before  the  making  of  the  promise  by  the  defend-  negligence, 
ant,  hereinafter  next  mentioned,  to  wit,  on  the  Ist  day  nuence,  that 
of  October,  1837,  the  defendant  was,  and  from  thence  J^l^'^'^^ed 
continually  has  been,  and  still  is  an  attorney  and  solicitor,  *<>  pay  i\L 

iin-iif  cofta,  andm 

and  as  such,  then  prosecuted  and  defended  divers  suits  consideration 
and  actions ;  and,  therefore,  the  plaintiffs,  to  wit,  on  the  promised  to^ 
day  and  year  aforesaid,  retained  and  employed  the  defend-  [^f^JJ^u^     "' 

costs.     Held, 
that  no  suffio 
cient  consideration  was  alleged  as  mo¥ing  £rom  the  plaintiff  to  th«  defendant. 
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1839.        ant  at  the  defendant's  request,  and  on  his  solicitation  as 
SiilftT       ®^^^  attorney  and  solicitor  as  aforesaid,  to  prosecute  and 
^'  conduct  a  certain  action  by  and  at  the  suit  of  the  plain- 

tiffs,  and  for  them  and  on  their  behalf,  against  one  J*  H. 
G.  Johnson,  and  it  was  then  arranged  and  agreed  between 
the  plaintiffs  and  the  defendant,  that  the  defendant  was 
to  prosecute  and  conduct  the  said  action  against  the  said 
J.  H.  6.  Johnson,  on  the  terms  and  conditions  that,  in 
the  event  of  his,  the  defendant's,  not  being  successful  in 
getting  his,  the  defendant's,  costs  and  charges,  as  such 
attorney  as  aforesaid,  for  prosecuting  and  conducting  the 
said  action  at  the  suit  of  the  said  plaintiffs,  from  the  said  J. 
H.  G.Johnson,  then  and  in  that  case,  he,  the  defendant,  was 
only  to  charge  whatever  money  he,  the  defendant,  should 
necessarily  expend  out  of  pocket  in  conducting  and  prose- 
cuting the  said  action  against  the  said  J.  H.  G.  Johnson, 
or  any  other  action  at  their,  the  plaintiff's',  suit ;  and  the 
plaintiff's  aver,  that  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  defendant  as  such  attorney  and  solicitor 
as  aforesaid,  commenced  and  prosecuted  the  said  action 
against  the  said  J.  H.  G.  Johnson,  at  the  suit  of  the  said 
plaintiff's  on  the  terms  aforesaid,  and  thereupon,  in  con- 
sideration of  the  premises,  and  that  the  plaintiffs  had 
promised  the  defendants,  at  his,  the  defendant's  request, 
to  allow  him,  the  defendant,  to  receive,  take,  and  retain 
such  costs  and  charges  as  aforesaid ;  and  under  the  terms 
aforesaid,  he,  the  defendant,  before  he  commenced  the 
said  action  at  the  suit  of  the  said  plaintiff's,  against  the 
said  J.  H.  G.  Johnson,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  promised 
the  plaintiff's  to  use  due  and  proper  care,  skill,  and  dili« 
gence  as  such  attorney  as  aforesaid,  in  and  about  his 
prosecuting  and  conducting  the  said  action  against  the 
said  J.  H.  G.  Johnson  for  the  plaintiff's;  nevertheless, 
the  defendant  not  regarding  his  said  promise,  did  not,  or 
would  not  use  due  or  proper  care,  skill,  or  diligence  as 
such  attorney  as  aforesaid,  or  otherwise  in  or  about  his 
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prosecuting  and  conducting  the  said  last  mentioned  action  1839* 
against  the  said  J.  H.  G.  Johnson,  but  on  the  contrary 
thereof,  prosecuted  and  conducted  the  said  action  against 
the  said  J.  H.  G.  Johnson  in  a  careless,  negligent,  illegal, 
unskilful,  and  improper  manner,  in  this,  to  wit,  that  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  he,  the 
said  defendant,  commenced  the  said  last  mentioned  action 
by  a  certain  writ  of  cajnas,  against  the  said  J.  H.  G. 
Johnson,  the  said  writ  of  capias  having  been  issued  out 
of  Her  Majesty's  Court  of  Exchequer  of  Pleas  at  West- 
minster, on  which  said  writ  of  capias  he,  the  said  J.  H. 
G.  Johnson,  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  arrested  and  taken  by  the  body  by  a  sheriff 
of  the  county  of  Middlesex,  to  whom  the  said  writ  of  capias 
was  then  directed,  up<Mi  which  said  arrest  of  the  said  J. 
H.  G.  Johnson,  there  was  not  any  proper  copy  of  the  said 
writ  of  capias  delivered  to  the  said  J.  H.  G.  Johnson,  by 
and  in  consequence  of  the  default,  negligence,  want  of 
skill,  and  improper  conduct  of  the  defendant  as  such 
attorney  as  aforesaid,  but  only  a  certain  supposed  copy 
thereof,  which  said  supposed  copy  was,  nevertheless,  de* 
fective,  irregular,  and  faulty  in  this,  to  wit,  that  it  con- 
tained no  copy  of  the  date  of  the  aforesaid  writ  of  capias, 
but  a  space  was  left  in  the  said  supposed  copy  for  the 
insertion  of  the  said  date  blank  and  unfilled  up  at  the  time 
of  the  delivery  of  the  said  supposed  copy  of  the  said  writ, 
to  the  said  J.  H.  G.  Johnson,  by  reason  of  which  said 
carelessness,  negligence,  improper  conduct,  want  of  skill, 
and  default  of  the  said  defendant  in  this  behalf,  the  said 
writ  of  capias  and  all  other  the  proceedings  in  the  said 
action  afterwards,  to  wit,  on  the  1st  day  of  November,  in 
the  year  last  aforesaid,  were  set  aside  by  rule  of  the 
Honourable  Court  of  Exchequer  of  Pleas,  being  the  Court 
in  which  the  said  action  against  the  said  J.  H.  G*  Johnson 
was  commenced,  and  in  which  the  proceedings  in  the  same 
then  remained,  with  the  costs  to  be  paid  by  the  plaintifl^ 
to  the  said  J.  G.  H.  Johnson,  and  thereupon  and  thereby 
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1889.  the  plaintifiB  were  then  forced  and  obliged  to  pay,  and  did 
then  necessarily  pay  a  large  sum  of  money,  to  wit,  the 
sum  of  1421  to  the  said  J.  H.  G.  Johnson,  being  the  amount 
of  the  costs  and  charges  in  and  about  the  setting  aside  of 
the  said  proceedings,  of  all  which  said  several  premises 
the  defendant  then  had  notice,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  then  in  consideration  of  the  pre- 
mises, promised  the  plaintiffs  to  pay  them  half  the  said 
costs  which  the  plaintiff's  had  so  incurred,  and  paid  as 
aforesaid  to  the  said  J.  H.  G.  Johnson,  amounting  to  a 
large  sum  of  money,  to  wit,  to  the  sum  of  7L  on  request, 
yet  the  defendant  hath  disregarded  his  last  mentioned 
promise,  and  hath  not  paid  the  said  sum  of  72.,  or  any 
part  thereof,  although  he  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  requested  by  the  plaintiffs  so 
to  do,- 

On  the  face  of  this  pleading,  sufficient  consideration 
was  stated.  A  detriment  to  the  plaintiff*  was  alleged  in 
consequence  of  the  defendant's  negligence.  For  half  this 
detriment  the  defendant  was  aUeged  to  have  agreed  to 
pay  the  plaintiff.  Had  the  plaintiff*  commenced  an  action 
for  the  negligence  against  the  defendant,  the  forbearance 
of  that  suit  would  be  sufficient  consideration  for  the  de- 
fendant's promise.  In  substance,  the  consideration  alleged 
here  was  such  a  forbearance.  In  Longridge  and  Others 
V.  DorviUe  (a),  it  was  held,  that  if  a  party  gave  up  a  suit 
instituted  to  try  a  question  respecting  which  the  law  is 
doubtful,  is  a  good  consideration  for  a  promise  to  pay  a 
stipulated  sum.  Here  there  was  no  kind  of  doubt  as  to 
the  right  of  the  plaintiff^  to  sue  the  defendant  for  his 
negligence.  Under  these  circumstances  the  present  rule 
ought  to  be  discharged. 

Petersdoffft  in  support  of  the  rule,  contended,  that  no 
sufficient  consideration,  moving  from  the  plaintiff  to  the 

(a)  5B.  &  Aid.  117. 
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defendant,  was  alleged  on  the  fsice  of  this  declaration.  1889. 
Consistently  with  any  of  the  allegations  here,  the  plaintiff 
might  immediately  bring  his  action  to  recover  the  re- 
maining 71.  out  of  the  1 4^,  which  was  the  amount  alleged 
to  have  been  paid  by  the  plaintiff  in  consequence  of  the 
defendant's  negligence.  The  case  might  have  been  dif- 
ferent if  it  had  been  alleged,  that  in  consideration  of  the 
plaintiff  relinquishing  his  claim  for  the  remainder  of  the 
14/.,  which  he  had  been  obliged  to  pay,  through  the 
negligence  of  the  defendant,  or  in  consideration  that  the 
plaintiff  would  not  sue  him  for  his  negligence.  No  such 
allegation,  however,  was  introduced.  The  declaration 
merely  substituted  one  remedy  for  another. 

Cur.  adv.  puli* 

Coleridge,  J. — Several  points  were  raised  on  arguing 
this  case,  but  the  only  one  on  which  I  shall  give  an  opinion 
is  on  that  in  arrest  of  judgment.  The  declaration  is  sin- 
gular. It  is  in  assumpsit,  and  it  states  that  the  defendant 
was  an  attorney,  and  that  he  agreed  to  conduct  certain 
actions  on  certain  terms,  and  that  he  did  accordingly 
prosecute  an  action,  and  that  in  consideration  of  the 
premises  he  promised  the  plaintiffs  to  use  due  and  proper 
care,  skill  and  diligence,  as  such  attorney,  in  conducting 
the  action.  Here  one  would  have  thought  was  a  sufficient 
promise  alleged,  and  the  declaration  goes  on  and  assigns 
a  breach,  and  specifies  what  the  exact  failure  was  in  pro- 
perly conducting  the  cause,  namely,  that  through  the 
negligence  of  the  defendant,  the  writ  of  capias  was  set 
aside  with  costs,  and  that  the  plaintiff  was  thereby  forced 
to  pay  14/.  for  those  costs.  Now,  I  should  have  thought 
that  that  was  stated  by  way  of  special  damage,  but  the 
declaration  then  goes  on  to  state  another  promise,  that 
in  consideration  of  the  premises,  the  defendant  promised 
to  pay  half  the  amount  of  those  costs,  and  alleged  a  breach 
by  non-payment  of  the  7/.     Now,  no  rule  is  more  clear 
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1889. 


Smaet 

V. 

Chbll. 


in  law  than  that  the  consideration  for  a  promise  must 
move  from  the  plaintiff;  then  I  must  see  what  this  pliuntiff 
has  done  or  suffered,  or  what  the  defendant  has  gained ; 
the  detriment  to  the  plaintiff  must  be  the  immediate  am- 
rideration  for  the  promises  alleged.  Suppose  an  assault 
had  been  committed,  and  an  action  of  assumpsit  was 
brought  for  non-payment  of  a  sum  of  money  agreed  to 
be  given  for  the  injury  done,  and  the  declaration  did  not 
state  a  release  of  action  for  the  assault.  It  is  not,  there- 
fore, enough  that  there  should  be  a  collateral  consideration 
for  the  promise,  but  there  must  be  an  immediate  con- 
sideration. In  this  case  the  consideration  stated  is,  that 
for  the  loss  of  142.  by  the  plaintiff,  through  the  defendant's 
neglect,  the  defendant  promised  to  pay  7/.,  but  there 
is  nothing  to  shew  that  the  plaintiff  may  not  sue  for  the 
whole  14/.  the  very  next  day.  There  is,  consequently,  no 
sufficient  consideration  allegedi  and  the  judgment  must 
be  arrested. 


Rule  absolute  accordingly. 


Where  jadff- 
mentpanedfor 
the  pUmtUr,  on 
a  demurrer  to 
one  plea,  and 
the  cause  was 
taken  down  for 
trial  upon 
another*  and  a 
juror  was  then 
withdrawn  by 
con&ent.   HM, 
that  the  plain- 
tiff could  not 
obtain  the  costs 
of  the  de- 
murrer. 


BuRDON  V.  Flower. 

Ji INGHAM  moved  for  a  rule  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  enter  up  judgment  for 
himself,  in  the  present  action,  so  as  to  obtain  the  costs  of  a 
demurrer,  which  had  been  decided  in  his  favour.  The 
present  action,  with  two  others,  was  brought  against  the 
defendant,  who  was  a  commissioner  of  the  town  of  Wey- 
mouth, under  these  peculiar  circumstances.  A  contract 
had  been  entered  into  between  the  commissioners  of  the 
town,  and  the  plaintiff,  for  the  supply,  by  him,  of  gas  to 
the  town.  The  defendant,  with  two  other  persons,  who 
were  commissioners,  were  dissatisfied  with  the  supply  of 
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gas,  and,  therefore,  turned  the  cocks  of  the  gas,  so  as  to  1B89. 
increase  the  supply  to  the  lamps.  This  being  done  with-  Burdon 
out  any  authority,  three  actions  were  brought  by  the  com- 
pany, against  the  three  commissioners.  The  declarations 
and  pleas  were  the  same  in.  all.  The  declaration  was  in 
trespass,  for  seizing  the  pipes  and  turning  on  the  gas. 
The  first  plea  was  not  guilty ;  and  the  second,  a  justifica- 
tion by  the  defendants,  as  commissioners,  on  the  ground  of 
the  insufficiency  of  the  supply  of  gas.  To  the  plea  of 
justification  there  was  a  demurrer  in  each  action.  This 
demurrer  was  allowed,  and  the  plaintiff*  took  down  all  three 
actions  to  the  assizes,  for  the  purpose  of  trying  them. 
When  the  first  cause  had  been  partly  tried,  it  appearing 
that  there  was  no  answer  on  the  merits,  the  jury  returned 
a  verdict  for  40«.  damages.  The  learned  judge  was  of 
opinion,  that  one  action  was  enough  for  such  a  cause,  and 
accordingly  recommended  that  a  juror  should  be  with- 
drawn in  the  other  two  actions.  This  was  accordingly 
done,  but  nothing  was  said  on  the  subject  of  the  costs  of 
the  demurrers.  The  question  then  was,  how  the  plaintiff 
could  obtain  those  costs  ?  It  was  said,  that  no  costs  could 
be  obtained  where  a  juror  was  withdrawn,  as  a  fresh  action 
might  be  brought.  A  remittitur  damna  might  be  entered, 
pr  a  special  nolle  prosequi. 

Barstow  shewed  cause  in  the  first  instance.  And  con- 
tended, that  what  the  plaintiff  sought  to  do,  was  not  war- 
ranted, either  by  the  rule  of  law,  or  the  practice  of  the 
Court.  The  effect  of  withdrawing  a  juror  was  not  to  put 
an  end  to  the  cause,  as  either  party  might  afterwards  take 
it  down  again  for  trial.  At  present  it  was  not  proved  that 
the  plaintiff  had  any  cause  of  action,  as  the  judgment  on 
demurrer  was  only  interlocutory.  The  merits  of  the  case 
had  not  been  decided. 

Cur.  adv.  vuli. 
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1839.  Coleridge,  J. — The  application  in  this  case   was   to 

BuRooN       enter  up  judgment,  so  as  to  enable  the  plaintiff*  to  obtain 

„  *'  his  costs  of  the  demurrers  in  this  and  two  other  actions. 

Flowee*  ,  1  .         1_      « 

It  appears  that  three  actions  were  brought  against  the  de- 
fendant and  two  other  persons,  for  taking  some  gas  be- 
longing to  the  company  represented  by  the  plaintiff*.  The 
defendants  in  the  action  thought  that  the  town  was  not  suf- 
ficiently lighted,  and,  therefore,  without  authority,  turned 
on  an  additional  supply  of  gas.  A  plea  of  justification, 
founded  on  this  opinion,  was  pleaded  in  each  of  the  actions. 
To  this  there  was  a  demurrer.  It  came  on  for  argument, 
and  was  decided  in  favour  of  the  pliuntifi*.  After  that, 
he  took  the  three  actions  down  for  trial.  One  was  tried, 
and  a  verdict  found  in  favour  of  the  plaintiff*  for  40s.  It 
appears  that  the  judge  who  tried  this  cause,  was  of  opinion, 
that  to  bring  three  actions  for  such  conduct  on  the  part  of 
the  defendants  was  rather  a  vexatious  proceeding,  and 
that  now,  as  a  verdict  had  been  obtained  in  one,  the  other 
actions  should  be  withdrawn.  This  suggestion  was  com- 
plied with,  but  no  arrangement  was  made  by  the  counsel 
or  the  attorneys,  as  to  the  costs  of  the  demurrers.  It  was 
taken,  rather,  that  the  costs  of  the  demurrers  were  intended 
to  be  waived.  The  application  now  is,  to  enter  up  judg- 
ment, so  as  to  give  the  plaintiff* the  costs  of  those  demurrers. 
Now  the  parties  having  withdrawn  a  juror,  it  is  the  same 
as  if  no  trial  at  all  had  taken  place.  Either  the  plaintiff  or 
the  defendant  may  go  down  to  trial  again.  If  the  defendant 
should  succeed  at  the  trial,  on  the  issues  in  fact,  raised  on 
this  record,  he  would  have  the  costs  of  those  issues  to  set 
off*  against  the  costs  of  the  demurrer.  I,  therefore,  cannot 
grant  a  rule  for  the  purpose  suggested,  without  the  consent 
of  the  defendant.  It  appears  that  he  refuses  to  consent, 
and,  therefore,  I  cannot  grant  the  rule  at  alL 

Rule  discharged. 
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1839. 

The  Queen  v.  The  Justices  of  Worcester* 

WW  m  ALEXANDER  shewed  cause  against  a  rule  nisi,  Where  a 

obtained  by   Whateley^  for  issuing  a  mandamus  to  the  quires  that  rt- 

justices  of  Worcestershire!  commanding  them  to  hear  and  gbaiTbeMiter- 

determine  an  appeal  against  an  order  of  justices,  made  ed  mto"forth- 

1  mn,      t*    %       ^  •«xr  r*^«  With    atter 

under  sec.  50  of  the  6  Wm.  4.     That  was  a  private  act,  notice  of 

a      •* 

passed  for  the  purpose  of  making  a  railway  from  Birming-  ^'^  "'within 
ham  to  Gloucester.     By  section  50,  two  justices  were  em-  JJ^^°^'* 
powered  to  make  such  order  as  they  thought  right,  for  the  therefore,  a 
formation  of  gates  or  other  communications  from  the  railway  days,  without 
to  the  adjoining  land,  in  case  the  company  should  not  forth-   fo^^e^fr^ 
with  do  so,  where  any  part  of  the  railway  had  been  laid  out  >•  ^'^  ^^^%* 
and  formed.     Pursuant  to  this  section,  the  order  in  ques* 
tion  was  made.     By  section  219,  it  was  provided,  that  in 
case  of  any  person  thinking  himself  aggrieved  by  any  such 
order,  might,  within  four  calendar  months  thereafter,  ap- 
peal to  the  justices  of  the  peace  at  any  general  or  quarter 
sessions,  held  for  any  county  where  the  alleged  cause  of 
appeal  should  arise,  '^  first  giving  ten  days'  notice,  in  writing, 
of  such  intention  to  appeal,  and  of  the  grounds  and  nftture 
thereof,  to  the  party  against  whom  such  complaint  is  in- 
tended to  be  made,  or  to  the  said  company,  as  the  case 
may  be,  and  forthwith^  after  such  notice,  entering  into  re- 
cognizances, before  some  justice  of  the  peace,  with  two 
sufficient  sureties,  conditioned  to  try  such  appeal,  and 
abide  the  order  and  award  of  the  said  Court  thereon.** 
In  the  present  case  the  order  of  justices  was  made  on  the 
36th  January.     On  the  37th  March,  notice  of  appeal  was 
served.    On  the  4th  April,  the  recognizances  were  entered 
into.     This  was  nine  days  after  the  notice  of  appeal  was 
served,  and  only  four  days  before  the  sessions.     When  the 
appeal  came  on,  the  objection  was  taken,  that  the  recogni- 
zance had  not  been  entered  into  ''  forthwith.'*    The  Court 
of  Quarter  Sessions  was  of  opinion,  that  the  terms  of  the 
statute  had  not  been  complied  with,  and  accordingly  dis- 
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1 859.        missed  the  appeal,  on  the  ground  that  the  recognisance 
"^    '     could   not  be  considered   as   having   been  entered    into 
Qi'EEN        «  forthwith,"  after  the  notice  given.     This  decision  of  the 
The  Justices  df  scssions,  Alexander  contended   was  right.     The   word 
"  forthwith,*'  must  be  considered  as  having  the  same 
meaning  as  '^  immediate."    In  the  case  of  Rex  v.  The 
Justices  of  Huntingdonshire  (a),  it  was  held,  that  where  a 
party  had  been  convicted  under  the  Malicious  Trespass 
Act,  the  1  Geo.  4,  c.  56,  and  the  appeal  section  (5)  re- 
quired ''  immediate'*  notice  of  appeal,  after  the  conviction; 
it  was  held  that  a  notice  of  appeal,  seven  days  after  a  con- 
viction on   that  statute   was  too  late.     The  provisions  of 
the  act  not  having  been  complied  with,  the  sessions  were 
right  in  dismissing  the  appeal. 

Whateley,  in  support  of  the  rule^  contended,  that  the 
Word,  "  forthwith,*'  must  be  understood  to  mean  within  a 
reasonable  time.  If  the  two  sections,  50  &  119,  were 
construed  together,  it  would  appear  that  the  recognizances 
had  been  given  iu  due  time,  and  that,  therefore,  the  sessions 
were  wrong  in  dismissing  the  appeal. 

Coleridge,  J. — I  think  this  rule  must  be  discharged, 
and  I  do  so  on  a  view  suggested  by  Mr.  Whateley.  I 
agree  that  the  word  **  forthwith**  is  not  to  receive  a  strict 
construction  like  the  word  ''  immediately,*'  so  that  what- 
ever follows,  must  be  done  immediately  after  that  which 
has  been  done  before.  By  referring  to  section  50,  it 
seems  that  whatever  is  to  be  done  under  it,  ought  to  be 
done  without  any  unreasonable  delay.  I  think  the  word 
**  forthwith  '*  there  used,  must  be  considered  as  having 
that  meaning.  As  it  has  such  a  meaning  in  that  clause,  it 
ought  to  have  a  similar  interpretation  in  this.  It  is  ad- 
mitted, that  notice  of  appeal,  and  entering  into  the 
recognizance    are   conditions   precedent  to    hearing   the 

(a)  5  D.  &  R.  58$. 
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appeal.     It  is  said  that  one  need  not  be  fulfilled  quite        1839. 

immediately  after  the  other.     But  the  difficulty  I  feel  in  "^^ 

deciding  with  Mr.  Whaieley^  and  which  makes  me  decide        Queen 

with  Mr.  Alexander  is,  that  there  are  no  facts  stated  here  The  Justices  of 

to  shew  that  nine  days  was  a  reasonable  time  to  be  allowed 

to  elapse  between  the  giving  notice  of  appeal  and  entering 

into  the  recognisance.     If  I  am  to  say  that  the  justices 

have  not  done  right,  I  must  lay  it  down  as  a  general  rule, 

that  entering  into  the  recognizance  nine  days  after  notice 

of  appeal  is  a  sufficient  compliance  with  the  act  in  all 

cases.     I  cannot  go  that  length.     As  there  is  no  statement 

of  the  circumstances  causing  this  delay>  but  the  mere  fact 

of  the  delay  is  brought  before  me,  I  think  I  must  discharge 

this  rule,  but  not  with  costs. 

Rule  accordinglyt 
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iRit^&AmAi  Cerrn, 


IN  THE  THIRD  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Smith  r.  Pole. 

In  a  town  \y  OLE  shewccl  cause  against  a  rule  obtained  by  R,  V. 

was  joined,  and  Richards,  for  judgment  as  in  case  of  a  nonsuit.     Issue  was 

p\ln^  forfho  J°'"^^  ^"  *®  ^^^^  ^^y  ^^  Michaelmas  Term,   1838,  and 

sittings  in  notice  of  trial  given  for  the  second  sittings  in  that  Term. 

Michaelmas  ^^,                                    _                                    i        .    •            *»       m 

Term.    The  1  he  cause  was  made  a  remanet  to  the  sittings  after  1.  erm, 

T^^^^h^i  but  the  plaintiff  did  not  then  proceed  to  trial.     On  the  last 

wlt^rocwd?"*  day  of  Hilary  Term,  (31st  January,)  a  rule  nisi  was  ob- 

trial.  In  Easter  tained  for  costs  of  the  day,  for  not  proceeding  to  trial, 

was  made  This  rule  was  drawn  up  for  the  second  day  of  Easter 

cMUoMhe'  Term,   (16th  April,)  and  was  made  absolute,  no  cause 

day,  for  not  having  been  shewn.     The  costs  were  taxed,  and  paid  on 

proceedmg  to 

trial,  and,  8ul>-  the  1st  day  of  May  last.     On  the  7th  May,  in  Easter 

sequently,  a  rr*                    i»«/»*j            ^*                  /»                   •* 

nile  nisi  was  lerm,  a  rule  nisi  tor  judgment  as  m  case  ox  a  nonsuit  was 

^Bd*m^t^°'  obtained,  to  shew  cause  on  the  first  day  of  Trinity  Term, 

in  case  of  a  (ggd  May).     Cause  was  shewn  on  the  4th  June,  when  the 

nonsuit,  which  ,               ■■.     i             <■       •  i                          i                    i    /             i. 

rnle  was  dis-  rule  was  discharged,  with  costs,  on  tn6  ground,  (accordmg 

Trin^Term.  *^  '^®  defendant's  statement,)  of  a  defect  in  the  affidavit 

In  the  same  upon  which  the  rule  was  obtained,  (but  according  to  the 

fendant  obtain-  plaintiff's  statement,)  of  the  defendant  having  previously 

rule  nisi.    No  obtained  costs  of  the  day.     The  costs  of  that  rule  were 

triau"ad'b^e**J  P^^^  ^"  ^*^®  ^^^  •'""^'  *"^  ^"  ^^^  ^^^^  ^^^  present  rule 

given.    Held,  for  juderment  as  in  case  of  a  nonsuit  was  obtained.     The 

that  the  defend-  i                     ,           ,     ,                                   .,     i                         rw, 

ant  was  en-  rule  was  enlarged,  by  consent,  until  the  present  Term. 

for  judgment*  ^^  fresh  notice  of  trial  had  been  given  since  Michaelmas 

as  in  case  of  a  Term,  1838.     It  was  contended,  that  there  could  not  be 

nonsuit.  '                                                     ' 


Pole. 
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judgment  as  in  case  of  a  nonsuit,  in  respect  of  the  same        1889. 
default  for  which  costs  had  been  obtained ;  1  Reg.  Gen.     *""^JJJJ!^ 
H.  T.,  2  Wm.  4,  s.  69,  and  that  there  could  be  no  second        _«'• 
default,  as  the  plaintiff  had  not  given  any  fresh  notice  of 
trial.     Moseley  v.  Clari  (a). 

R.  V.  Richards^  in  support  of  the  rule,  contended,  that 
the  plaintiff  had  committed  a  second  default,  by  not  giving 
notice  of  trial  for  the  sittings  in  Easter  Term.  He  cited 
Dyke  v.  Edwards  (6). 

Per  Curiam.— The  effect  of  the  rule  of  Reg.  Gen., 
H.  T.,  2  Wm.  4,  s.  69,  is  to  get  rid  of  a  first  default,  when 
a  motion  for  costs  is  made.  But  it  does  not  preclude  a  de- 
fendant from  taking  advantage  of  a  subsequent  default, 
which  appears  from  Dyke  v.  Edwards  to  have  been  made 
in  the  present  instance. 

Rule  discharged,  on  a  peremptory  undertaking. 
(a)  Ante,  Vol.  2,  p.  QQ.  {h)  Ante,  Vol.  2,  p.  53. 


Wallis  r.  Sheffield. 

J\.NO  IVLES  moved  to  make  two  orders  rules  of  Court,  it  is  not  neees- 

and  for  leave  to  issue  execution  thereon,  pursuant  to  the  for^]eav?to^ 

1  and  2Vict.c.llO,s.  18(a).     The  first  order  had  been  made  ^"^  execution 

'           ^  '  upon  a  judge  • 

order,  under 
the  1  &  2  Vict, 

(a)  Which   enacts,  "  that  all      ney,  or  any  costs,  charges,  or  ex-  c.  110,  s.  18. 

decrees  and  orders  of  Courts  of     penses,  shall  be  payable  to  any  ^^^  '?^^' 

Equity,  and  all  rules  of  Courts  of     person,  shall  have  the  effect  of  i^^  ^Q^tg  should 

common  law,  and  all  orders  of     judgments  in  the  Superior  Courts  be  made  before 

the  Lord   Chancellor,  or  of  the      of  common  law,  and  the  persons  execution 

Court  of  Review,   in  matters  of     to  whom  any   such  monies,   or 

bankruptcy,  and  all  orders  of  the      costs,  charges  or  expenses  shall 

Lord  Chancellor  in  matters  of     be  payable,  shall  be  deemed  judg- 

lunacy,  whereby  any  sum  of  mo-      ment  creditors  within  the  mean- 
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ShEFF1£LD. 


by  Maule,  B.,  to  set  aside  a  judgment  with  costs.  A  sum- 
mons was  then  taken  out  before  Parke,  B.,  to  set  aside 
that  order,  which  summons  was  dismissed  with  costs.  The 
costs  of  the  first  order  had  been  taxed  at  4/.  IS^.,  and  of 
the  second  at  1/.  Is. 


Parke,  B. — There  is  no  necessity  to  apply  to  the  Court 
for  leave  to  issue  execution  upon  the  orders  when  made 
rules  of  Court.  The  act  of  Parliament  gives  them  the 
same  effect  as  judgments ;  then  all  you  have  to  do  is  to 
issue  the  proper  writs. 

Alderson,  B. — Has  there  been  any  demand  of  the 
costs  ?  If  not  the  party  may  be  subjected  to  the  expense 
of  an  execution  when  he  was  perfectly  willing  to  pay  them. 

Knowles  replied  that  he  had  an  affidavit  of  a  demand 
and  refusal  to  pay. 

Parke,  B. — All  that  we  can  do  is  to  make  the  orders 
rules  of  Court.  As  to  the  execution,  you  must  proceed 
ynder  the  statute. 

Rule  absolute  to  make  the  orders  rules  of  Court. 


,1 

i 


ing  of  this  act ;  and  all  powers 
hereby  given  to  the  judges  of  the 
Superior  Courts  of  common  law, 
with  respect  to  matters  depending 
in  the  same  Courts,  shall  and  may 
be  exercised  by  Courts  of  Equity, 
with  respect  to  matters  therein 
depending,  and  by  the  Lord 
Chancellor  and  the  Court  of  Re- 


view, in  matters  of  bankruptcy, 
and  by  the  Lord  Chancellor  in 
matters  of  lunacy ;  and  all  reme- 
dies hereby  given  to  judgment 
creditors,  are  in  like  manner  given 
to  persons  to  whom  any  monies, 
or  costs,  charges,  or  expenses,  are 
by  such  orders  or  rules  respective- 
ly directed  to  be  paid. 
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LovEWELL  V.  Curtis. 

9fERVIS  had  obtained  a  rule  to  shew  cause  why  the  A  judge  has 
plaintifT  should  not  be  dispaupered,  or  why  proceedings  admit  a  party 
should  not  be  stayed,  until  payment  by  the  plaintiff  of  the  p°*^/^^ 
costs  of  two  several  notices  of  trial,  and  until  he  should  give  ^*'«  commence- 

^         meDt  of  the 

security  for  costs.  Issue  had  been  joined  on  the  30th  suit. 
November,  but  tlie  order  to  sue  in  forma  pauperis  was  not 
obtained  until  the  30th  January  following.  The  plaintiff 
subsequently  gave  notice  of  trial  before  the  Secondary, 
but,  on  the  day  of  trial,  withdrew  the  record,  in  conse- 
quence of  the  absence  of  a  material  witness.  On  that 
occasion  the  order  to  sue  in  forma  pauperis  was  left  with 
the  Secondary,  but  had  been  lost.  Another  order  was 
obtained  by  the  plaintiff,  who  then  gave  fresh  notice  of 
trial. 

Thomcis  shewed  cause. 

Jervis,  in  support  of  the  rule,  contended,  that  the  order 
to  sue  in  forma  pauperis  was  clearly  irregular,  having  been 
obtained  after  the  commencement  of  the  suit.  He  referred 
to  Foss  V.  Racine  {a),  and  the  23  Hen.  8,  c.  15,  s.  2, 

Per  Curiam. — The  order  is  clearly  irregular,  and  the 
plaintiff  must  elect  either  to  be  dispaupered  or  to  find  se- 
curity for  costs. 

Thomcis  elected  to  be  dispaupered. 

Rule  absolute  accordingly. 

(a)  Ante,  p.  203. 
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Collins  r.  Rose. 

I^^njuu/*'''  Trespass   for   seizing,   taking,   carrying   away   and 

acixed  the  selling  the  plaintiff's  goods.     Plea,  Not  guilty, 
goods,  under  The  case  was  tried  at  the  Bucks  Summer  Assizes,  1838 

u«8sforchurch  ^^^^  1^  appeared  that  the  plaintiff  was  an  inhabitant  of  the 

"d*''th^*^*  village   of  Haddenham,   in   Buckinghamshire,    of  which 

unless  they  place  the  defendant  was  constable.     The  plaintiff  having 

within  five  refused  to  pay  the  church  rates,  for  which  he  was  assessed, 

^^id^^sold.  ^^^  defendant,  on  the  27th  October,  1837,  seized  his  goods 

In  the  mean  under  a  distress  warrant,  and  crave  notice,  that  unless  the 

time  the  de-  .  . 

fendant  re-  goods  were  redeemed  within  five  days  from  that  time,  they 

goods  from  the  ^ould  be  sold.     In  the  mean  time,  the  defendant  removed 

SlTawlher'^  the  goods  from  the  plaintiff's  house,  in  the  parish  of  Had- 

connty,  from  denham,  to  the  town  of  Thame,  in  Oxfordshire,  where 

were  brought  they  were  kept  for  a  few  days,  and  then  brought  back  to 

Uiee'xpfration  Haddenham,  and  there  sold  on  the  2nd  November.     The 

of  the  five  days,  warrant  of  distress  omitted  to  set  forth  the  time  in  which  the 

I  sold. 

!  Held,  that  plaintiff  was  ordered  to  pay  to  the  constable,  and  there 

movai,  and  were  also  irregularities  in  the  previous  summons.     On  the 

wire  dtuS^  22d  January,  1838,  the  plaintiff  made  the  following  de- 

acts  of  ires-  mand  of  a  copy  of  the  warrant,  under  24  Geo.  2,  c.  44,  s.  6. 

pass,  and 

Uiat  an  action         "  To  James  Rose,  Haddenham,  Bucks. — I  do  hereby 

wi?hm  three  demand  of  you  to  deliver  to  me,  within  three  days  from 

mo* th"  f  *^®  ^^^^  ^^  ^^'^  demand,  a  full,  true,  and  correct  copy  of 

either,  if  the  the  warrant  of  distress,  under  which  you  seized,  or  caused 

in  the  time     '  to  be  seized,  my  property,  on  or  about  the  27th  day  of 

63**^0^3  October  last,  for  church  rates,  alleged  to  be  due  by  me  to 

c.  127,  s.  12.  the  parish  of  Haddenham  ;  and  also  that  you  will  produce 

A  demand 

of  warrant  to  me  the  original  warrant  of  distress,  so  that  I  may  ex- 

under  the  •  .      .  •      j    ^i  j   i- 

24  Geo.  2,  amme,  or  cause  to  be  exammed,  the  copy  you  so  deliver, 

c.  44,  need  not  iq  ascertain  that  it  is  a  true  and  correct  copv. 

specify  any  ^'^ 

ume.  and  if  a  Phillip  Collins. 

be  mentioned         No  notice,  however,  was  taken  of  this  demand,  and  on 

allowcd*by  the  ^'^^  *^^''^  January,  1838,  the  present  action  was  commenced, 

statute,  it  will  It  was  admitted  by  the  defendant,  that  the  warrant  was  in- 

not  yitiatc  the 
demand. 
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formal  and  insufficient  to  justify  the  distress;  but  it  was        1889. 
contended  that  the  plaintiff  must  be  nonsuited,  on  the       Colunb 
ground   that  the  action  was  not  commenced  within  the         ^ 
three  calendar  months  limited  by  the  53  Geo.  S,  c.   127| 
8.  12;  and  also  that  the  demand  of  the  copy  of  the  war- 
rant was  a  nullity,  as  the  time  required  for  its  production 
was  three  days,  instead  of  six,  as  allowed  by  the  24  Geo.  2, 
c.  44.     A  verdict  was  entered  for  the  plaintiff  with  nominal 
damages,  and  leave  was  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit. 

Kelly f  in  Michaelmas  Term,  having  obtained  a  rule  nisi, 

Biggs  Andrews  and  Byles,  shewed  cause. — ^The  action 
was  commenced  in  sufficient  time.  The  53  Geo.  3,  c.  1S7, 
s.  IS,  provides,  ''  that  if  any  action  or  suit  shall  be  brought 
or  commenced,  for  any  thing  done  in  pursuance  of  that  act, 
every  such  action  or  suit  shall  be  commenced  within  three 
calendar  months  next  after  the  fact  committed,  and  not 
afterwards.'*  Here  the  seizure  took  place  on  the  S7th 
October,  and  the  goods  were  sold  on  the  Sd  of  November, 
having,  in  the  mean  time,  been  moved  into  another  county, 
and  brought  back  to  Haddenham.  Supposing  the  defend- 
ant could  claim  the  protection  of  the  statute,  as  a  constable 
of  Bucks,  acting  under  the  orders  of  a  magistrate  of  that 
county,  such  authority  is  gone  when  he  removes  to  a 
different  county.  In  that  view  of  the  case,  the  question  of 
time  does  not  arise.  But,  at  all  events,  the  action  is  in 
time,  for  the  carrying  into  Oxfordshire,  and  the  taking 
back  again  into  Bucks,  are  substantive  and  distinct  acts  of 
trespass.  Besides,  the  sale  did  not  take  place  until  the 
second  of  November,  which  b  clearly  within  the  three 
months.     This  is  different  from  the  case  of  goods  forfeited,  ^ 

as  in  Godin  v.  Ferris  (a),  where  the  claim  is  complete  by 
the  actual  seizure,  in  which  case,  the  action  must  be  com- 

(a)  2  H.  Black.  14. 
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1839.  menced  within  three  calendar  months  from  that  time.  But 
here  there  is  not  only  a  seizure,  but  a  right  to  detain  the 
goods  for  five  days,  and  then  to  sell  them ;  therefore  if  the 
action  be  brought  within  three  months  of  the  latter  act  it  is 
in  time.  It  is  clear  that  the  act  of  seizure  and  of  sale,  are 
not  ejusdem  generis,  for  the  plaintiff  might,  in  the  mean 
time,  redeem  the  goods.  In  actions  for  false  imprisonment 
against  a  magistrate,  he  is  liable  for  such  part  of  the  im- 
prisonment as  was  within  six  months  before  action  com- 
menced against  him.  Mc^ssey  v.  Johnson  (a),  PickersgiU 
V.  Palmer  (6).  IParke,  B. — In  trespass  for  false  impri- 
sonment, every  detention  b  a  fresh  imprisonment,  but  with 
respect  to  goods,  the  detention  does  not  constitute  a  fresh 
taking.]  The  question  may  be  illustrated  by  reference  to 
the  criminal  law.  In  Hawkins's  Pleas  of  the  Crown  (c), 
it  is  laid  down  that  an  act  of  trespass  is  the  foundation  of 
every  felony.  Then  it  necessarily  follows,  that  where 
there  is  a  felonious  taking  in  one  county,  and  a  felonious 
removal  to  another,  there  is  an  implied  trespass  in  both 
counties.  Here,  if  the  goods  had  been  feloniously  removed 
into  Oxfordshire,  the  defendant  might  have  been  indicted 
in  that  county.  It  is  evident  then,  that  the  removal  of 
goods,  wrongfully  taken  at  first,  from  one  place  to  another, 
is  a  distinct  act  of  trespass  at  each  place,  1  Saund.  24,  n.  1. 
So  where  a  party  having  distrained  wrongfully,  continues 
on  the  premises  beyond  the  time  allowed  by  law,  he  is 
liable  in  trespass.  Winterbourne  v.  Morgan  (d).  The 
cases  relied  on  by  the  other  side,  are  distinguishable,  for 
there  the  goods  were  seized  with  the  single  object  of  for- 
feiture, but  here  there  is  a  further  act  done,  which  consti- 
tutes a  fresh  trespass.  The  sale  is  not  a  mere  aggravation, 
but  a  distinct  act  of  trespass.  Suppose  a  party  commenced 
cutting  down  a  tree,  and  delayed  the  operation  for  five 
days,  would  not  an  action  lie  for  the  injury  done  by  the 


(a)  12  East,  67.  (r)  Vol.  1,  p.  33. 

(6)  Bull.  N.  P.  24.  (rf)  1 1  East,  395. 


MICHAELMAS  TERM,   S  VICT.  799 

felling  of  the  tree,  as  well  as  for  the  first  stroke  of  the  axe  ? 
This  act  ought  to  be  construed  as  favourably  as  the  Statute 
of  Limitations.  Then,  as  to  the  second  point,  it  is  said 
that  the  demand  of  the  warrant  was  a  nullity,  as  the  notice 
required  its  production  within  three  days,  whereas  the 
29  Geo.  2,  c.  44,  s.  6,  allows  six  days  to  comply  with  the 
demand.  It  is  submitted,  however,  that  there  was  no 
necessity  to  mention  any  time  in  the  demand. 

Parke,  B. — I  was  always  of  opinion  that  there  was 
nothing  in  that  objection.  The  act  says  that  a  demand 
shall  be  made  in  writing,  for  the  production  of  the  warrant, 
and  that  the  constable  shall  have  six  days  to  comply  with 
it.  Six  days  must  then  elapse  before  any  action  can  be 
commenced,  but  it  is  not  necessary  that  the  demand  should 
specify  any  time.  The  mention,  therefore,  of  three  days 
in  the  demand,  cannot  vitiate  it. 

Kelit/  and  Gurdon,  in  support  of  the  rule,  abandoned 
the  second  point.  As  to  the  first  point,  the  action  is  not 
in  time.  The  seizure  is  the  foundation  of  the  action,  and 
is  the  essential  act  firom  which  the  time  must  be  calculated. 
The  seizure,  removal,  and  sale,  constitute  but  one  entire 
transaction.  The  warrant  empowers  the  defendant  to  levy 
the  rate  by  distress  and  sale  of  the  plaintiff's  goods,  and 
though  time  may  intervene  between  the  two  acts,  yet,  in 
contemplation  of  law,  they  are  concomitant,  and  form  "  the 
fact  committed,"  for  which  the  53  Geo.  3,  c.  127,  intended 
to  afford  protection.  The  substantial  complaint  in  the 
declaration  is  for  seizing,  taking  and  distraining  the  plain- 
tiff**s  goods,  and  the  sale  is  mere  matter  of  aggravation. 
But  it  is  said  that  the  removal  into  Oxfordshire  constituted 
a  fresh  trespass,  but  that  is  not  so ;  for  in  the  note  cited 
from  1  Saund,  ^4,  the  taking  of  goods  is  enumerated 
among  other  acts  of  trespass,  which  when  executed  cannot 
be  done  again.     The  criminal   law  affords  no  analogy,  by 
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Collins 

o. 

Rose. 


which  to  decide  the  present  case.     Nor  is  the  law  as  stated 
on  the  other  side,  for  though  a  man  may  be  indicted  in 
any  county  into  which  he  may  have  removed  the  stolen 
goods,  yet  he  cannot  be  indicted  in  both.     In  Hawkins 
Pleas  of  the  Crown  (a),  it  is  said  that  if  a  thief  steal 
goods  in  county  A.,  and  takes  them  into  B.,  he  may  be 
indicted  in  either  county  ;  but  if  he  be  indicted  in  one  and 
acquitted}  and  then  again  indicted  in  the  other,  he  may 
plead  such  acquittal  in  bar  of  the  second  indictment,  and 
it  should  be  averred  that  the  transportavit  was  the  same, 
and  that  he  was  in  possession  of  the  same  goods  in  the 
other  county.     [Alderson^  B. — Suppose  a  man  commit  a 
larceny  in  county  A.,  in  the  month  of  June,  and  that  the 
goods  are  carried  into  county  B.  in  July,  and  then  there  is 
a  pardon  of  all  offences  committed  in  June,  would  that 
pardon  bar  an  indictment  in  respect  of  the  goods  in  county 
B.  ?]     It  is  submitted  that  it  would,  for  after  the  pardon, 
the  possession  of  the  goods  in  July  would  not  be  criminal ; 
the  date  of  the  pardon  could  make   no  difference.     No 
argument  can  be  drawn  from  the  cases  of  trespass  to  per- 
sons or  to   real   property.       In  the   former  case   every 
moment  of  detention  constitutes  a  fresh  imprisonment; 
and  in  the  latter  every  additional  step  on  the  land  of  ano- 
ther, against  his  will,  is  as  much  a  trespass  as  the  iirst  entry. 
Admitting  that   the  removal  of  the  goods  into  Oxford- 
shire, might  subject  the  defendant  to  an  amerciament,  under 
the  statute  of  Marlbridge,  it  would  not  deprive  him  of  the 
protection  of  53  Geo.  3,  c.  1 27.    Theobald  v.  Crichmore  (6), 
Fraser  v.  The  Swansea  Canal  Company  (c),  Saunders  v. 
Saunders  (rf).  Crook  y.M'Tavish  (/),  Godin  v.  Ferris  (/), 
are  in  favour  of  the  defendant. 


Cur.  adv.  vuU. 


{a)  Vol.  2,  c.  35,  s.  4. 
(5)  1 B.  &  Aid.  227 ;  8  Moo.  265. 
(e)  1  Adol.  &  E.  354 ;  3  Nev. 
&  M.  391. 


{d)  2  East,  254. 

(f)  1  Bing.  167 ;  8  Moo.  265. 

(/)  2  H.  Black.  14, 
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Parke,  B. — This  was  an  action  of  trespass  for  seising        1889. 
and  taking,  and  carrying  away  the  goods  of  the  plaintiff,       Colums 
and  afterwards  selling  the  same*    At  the  trial  a  verdict  '• 

was  entered  for  the  plaintiff,  and  leave  was  reserved  by  the 
learned  judge  to  move  to  enter  a  nonsuit,  under  these 
circumstances.  The  defendant,  who  is  a  parish  constable, 
had  distrained  the  goods  in  question  for  arrears  of  church 
rates,  by  virtue  of  a  warrant  from  justices  to  that  effect. 
This  seizure,  which  took  place  on  the  27th  October,  1837, 
was  accompanied  by  a  notice,  that  the  defendant  would 
proceed  to  a  sale,  unless  the  goods  were  redeemed  in  five 
days ;  but  in  the  mean  time,  the  defendant  removed  them 
from  the  house  of  the  plaintiff,  which  was  situated  in 
Buckinghamshire,  and  carried  them  across  the  border  into 
the  adjoining  county  of  Oxfordshire,  to  the  village  of 
Thame,  for  some  reason  which  does  not  very  clearly  ap- 
pear. At  the  lapse  of  the  five  days  these  goods  were  once 
more  moved  back  into  Buckinghamshire,  and  then  and 
there  sold  on  the  2nd  November,  pursuant  to  the  notice ; 
the  plaintiff  refusing  to  redeem  them  by  payment  of  the 
rate  demanded,  and  the  concomitant  expenses.  The  pre- 
sent action  of  trespass  was  brought  on  the  30th  January, 
1838,  and  the  question  to  be  decided  is,  was  that  action 
so  brought,  within  the  time  prescribed  by  statute  63  Geo.  3, 
c.  137?  By  the  7th  section  it  is  provided,  that  ''  if  any 
action  or  suit  should  be  brought  or  commenced,  for  any 
thing  done  in  pursuance  of  that  act,  every  such  action  or 
suit  should  be  commenced  within  three  calendar  months  next 
after  the  fact  committed,  and  not  afterwards.**  These 
being  the  terms  of  the  statute,  the  question  is,  from  what 
precise  time,  from  what  particular  stage  of  these  proceed- 
ings, the  three  calendar  months  are  to  date?  To  ascertain 
this  we  may  compare  these  words,  '^  next  after  the  fact 
committed,**  with  the  form  used  in  the  Statute  of  Limitations, 
which  may  well  serve  as  a  guide.  There  the  expression 
is,  ''  next  after  the  cause  of  such  action  or  suit,*'  and  ap- 
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plying  the  construction  placed  on  them  to  the  statute  now 
under  consideration,  is  the  [plaintiff  entitled  to  recover  onlj 
with  reference  to  the  original  seizure,  or  with  reference  to 
the  removal  into  Oxfordshire,  and  the  subsequent  sale  f 
If  the  two  latter,  then  he  is  admitted  to  be  in  time.  We 
are  of  opinion,  however,  that  the  action  need  not  have  been 
brought  within  three  calendar  months  after  the  seizure, 
for  the  removal  into  Oxfordshire  was  a  distinct  act  of  tres- 
pass in  itself,  as  was  also  the  subsequent  sale  on  the  Snd  of 
November,  for  both  of  which  the  plaintiff  might  have  re- 
covered damages  in  an  ordinary  action  of  trespass,  even  if 
tnore  than  six  years  had  elapsed  after  the  original  seisure. 
Betting  aside,  however^  the  analogy  between  this  case  and 
the  Statute  of  Limitations^  and  if  the  same  construction  is 
tiot  to  be  placed  on  these  statutes  which  afford  protection 
to  public  officers,  (a  point  not  as  yet  precisely  cleared  up,) 
still  the  Court  is  of  opinion,  that  this  action  is  sustainable 
under  the  52  Geo.  3,  c.  127,  s.  7,  for  that  statute  directs, 
hot  only  the  seisure,  but  also  the  sale,  so  that  both  stand 
on  the  same  fboting,  and  jointly  constitute  one  continuing 
trespass,  which  forms  the  real  gravamen  of  the  complaint 
In  the  course  of  the  argument,  several  cases  were  cited  on 
behalf  of  the  defendants  view  of  this  matter,  but  they  are 
distinguishable  from  the  present.  In  all  of  them  the  goods 
Were  seized  for  a  distinct  act  of  forfeiture,  beyond  which 
there  was  no  step  to  be  taken ;  there  was  no  conditional 
t>ower  of  selling  as  bere^  but  when  once  seized,  the  goods 
were  forfeited  to  the  crown.  In  those  cases,  therefore,  it 
Was  well  decided,  that  the  action  ought  to  be  brought 
within  the  time  specified  next  after  that  act ;  but  here  the 
case  is  otherwise.  The  statute  is  not  confined  to  the 
seizure^  but  directs  the  goods  to  be  sold  unless  redeemed, 
so  that  both  the  seizure  and  the  sale  are  things  done  in 
pursuance  of  the  act,  and  the  action  may  be  well  brought 
within  three  calendar  months  of  either.  Independently  of 
this  position^  the  removal  into  Oxfordshire  was  a  clear  and 
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distinct  act  of  trespass.    Our  judgment,  therefore,  mtist 
be  to  make  the  rule  to  enter  a  nonsuit  absolute. 


Judgment  accordingly. 


COLUNS 


V, 
koSB. 


KtLMER  fi  Bailey,  Lewis  and  PotteA. 

Assumpsit   for  goods  sold  and  delivered,   and  for  Pleudf  pay- 
money  due   upon   an  account  stated.    The  defendants,  ^n"not  br'^  * 
Bailey  and  Potter,  suffered  judgment  by  default.    The  [rfbuUvd" 
other  defendant  pleaded  to  the  whole  declaration,  except  unleiB  the 
as  to  the  sum  of  5^.,  first,  non-assumpsit;  secondly,  pay-  by  the  defeDd- 
ment ;  and  thirdly,  set-offi     He  also  pleaded  payment  of  pui^'^^^  ^^^ 
5*.  into  Court.  c^*»"»« 

The  particulars  of  demand  stated  the  action  to  be  brought 
to  recover  the  sum  of  36/.  Zs*  M.,  being  the  balance  of  ati 
account  due  and  owing  from  the  defendants  to  the  plaintiff, 
for  goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ants, between  the  1st  January,  1888^  and  the  commence- 
ment of  this  suit,  the  full  particulars  of  which  were 
delivered  to  the  defendants  before  the  commencement  of 
this  suit. 

The  particulars  of  set-off  were  as  follows ! — ^The  de^ 
fendants  seek  to  set-off  in  this  action,  the  sum  of 
19/.  U.  lOdf.,  for  goods  sold  and  delivered  by  the  defend- 
ants to  the  plaintiff,  the  particulars  of  which  are  under 
stated,  and  also  the  sum  of  36L  2s.  4d.,  for  money  paid 
on  or  about  the  10th  May,  1838,  for  principal  and  expenses 
to  the  holder  of  a  bill  of  exchange  for  the  sum  of  35/. 
18*.  10^.,  dated  7th  February,  1838,  drawn  by  the  de- 
fendant on  A«  Reithi  payable  three  months  after  date,  and 
indorsed  by  the  defendants  to  plaintiff,  for  his  accommo^ 
dation. 

The  cause  was  tried  before  Gumey^  B.,  wheti  the  jury 
found  a  verdict  for  the  plaintiff,  for  35/.  17*.  4</. ;  and  they 
also  found  that  the  defendants  had  paid  to  the  plaintiff  a 
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sum  of  29L  lis.  Sd.,  and  had  proved  a  set-oflT  to  the 
amount  of  16/.  10^.  7d.  An  order  was  subsequently 
made  by  Gumey,  H.,  to  enter  a  verdict  for  the  defendants 
for  the  respective  sums  proved  by  them,  and  that  the 
postea  be  amended  accordingly. 

Kellf/  having  obtained  a  rule  nisi  to  rescind  that  order, 
and  enter  all  the  issue  for  the  plaintiff, 

Piatt  shewed  cause,  citing  Tuck  v.  Tuck  (a),  and  con- 
tended that  the  pleas  of  payment  and  set-off  were  divisable. 

Kelly,  in  support  of  the  rule. — The  pleas  are  not  divi- 
sable,  unless  the  sums  proved  under  them,  taken  collectively, 
cover  the  whole  cause  of  action.  They  must  follow  the 
general  rule,  viz.,  that  where  a  plea  is  pleaded  to  the  whole 
cause  of  action,  and  the  defendant  fails  hi  proof  of  any 
part  of  it,  he  fails  altogether.  [Maule,  B. — Cousins  v. 
Paddon  (6)  estabUshed  a  different  doctrine.]  That  case 
has  been  overruled  by  Moore  v.  Butlin  (c),  which  was  con- 
firmed by  Tuck  v.  Tuck.  Besides,  the  plaintiff  has  in  his 
particulars,  given  credit  for  the  sum  sought  to  be  set-off, 
and  only  seeks  to  recover  the  balance.  [Alderson^  B. — 
You  cannot  give  credit  for  a  set-off,  as  it  is  impossible  to 
know  whether  the  defendant  will  plead  it  or  not.  If  that 
has  been  done  m  this  case,  the  plaintiff  should  have  applied 
for  leave  to  amend  his  particulars.] 

Cur.  adv.  vuU. 

Lord  Abinger,  C.  B.,  on  a  subsequent  day  said,  in 
this  case,  which  was  an  application  to  set  aside  an  order  of 
Gumey,  B.,  for  amending  the  postea,  the  Court  has  looked 
into  the  cases,  and  find  that  the  express  point  was  decided 


(a)  Ante,  p.  373.  (c)  2  Nev.  &  P.  436;  7  A.  &  E. 

(6)  Ante,  Vol.  4,  p.  488.        595. 
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in  Tuck  V.  Tuck;  and  according  to  that  authority,  the 
plaintiff  is  entitled  to  have  a  verdict  entered  for  him,  upon 
all  the  issues.  But  as  we  have  no  power  to  alter  the  order  of 
Gumeyy  B.,  as  to  the  manner  in  which  he  directed  the 
postea  to  be  entered,  the  parties  should  apply  to  the 
learned  judge  to  rescind  that  order. 

Parke,  B. — In  Tuck  v.  Tuck  the  matter  was  fully  gone 
into,  and  it  is  directly  in  point. 

Alderson,  B. — Tuck  v.  Tuck  reconciled  Cousins  v. 
Paddon  with  the  previous  authorities,  and  decided,  that 
where  several  pleas  are  pleaded  to  the  whole  cause  of 
action,  and  the  defendant  proves  under  them  several  sums, 
which,  taken  together,  cover  the  plaintiff's  claim,  then  the 
verdict  must  be  entered  for  the  defendant.  Here  the 
sums  proved  under  the  pleas  of  payment  and  set-off,  do 
not  afford  an  answer  to  the  action ;  therefore  the  plaintiff 
is  entitled  to  a  verdict. 

Rule  accordingly. 


1839. 


Jackman  v.   Cother. 

J.  HIS  was  an  action  of  special  assumpsit  for  damage  a  Court  of  re- 
done to  a  roller  let  on  hire  by  the  plaintiff  to  the  defend-  JJS^  ■«\J~"if 
ant.     There  were  also  counts  for  the  use  and  hire  of  the  any  person 
same  roller,  for  work  and  materials,  and  for  money  due  mence  any 
upon  an  account  stated.     The  defendant  pleaded  to  the  tbc  superior^  ^ 
first  count,  that  the  roller  was  not  improperly  used;  and  Courts, against 

^  *      *       •'  any  person  re- 

to  the  other  counts,  non-assumpsit,  except  as  to  1/.,  for  the  siding  within 
hire  of  the  roller :  and,  thirdly,  payment  of  that  sum  into  of  the  Court, 
Court.     The  plaintiff  took  the  1/.  out  of  Court,  entered  a  ^Xlfu^o^n'tha 
nolle  prosequi  as  to  the  residue  of  the  declaration,  and  *"*l»  *^^^^^  be 

found  not  to 
amount  to  40f ., 
no  judgment  should  be  entered  on  the  verdict*  tod  if  it  were  entered,  it  should  be  yoid,  9nd  the 
defendant  should  haye  costs."    /fe/d,  that  the  act  only  applied  to  cases  in  which  there  had  been 
a  trial  and  verdict. 


VOL.  VI T. 


O   G    O 


D.  P.  C. 
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"  that  unless  the  debt  be  found  to  amount  to  the  full  sum 
or  value  of  40«.,  no  judgment  ihall  be  entered  upon  tbe 
record  upon  any  such  verdict."  Tbe  plaintiff  cannot  be 
deprived  of  his  costs  unless  there  has  been  a  trial 

Alderson,  B. — I  am  of  the  same  opinion.  This  ii  a 
penalty  for  going  to  trial  for  a  sum  under  the  amount 
limited  by  the  statute.  The  defendant  should,  therefore, 
have  pleaded  that  he  resided  within  the  city  of  Gloucester, 
and  that  he  was  not  indebted  to  the  plaintiff  to  the  amount 
of  40«.  There  would  then  have  been  a  trial  and  a  verdict, 
and  it  would  have  been  seen  whether  any  judgment  ought 
to  have  been  entered. 

Rule  refused. 


Ransporo  v.  Barrt. 
Ji  HIS  was  an  action  on  a  bill  of  exchange;  and  after 
the  commencement  of  the  snit,  a  flat  in  bankruptcy  had 
issued  against  the  defendant.  The  plaintiff  was  the 
public  officer  of  a  jmnt  stock  bank,  who  proved  the  debt 
nndertheflat  AntleliRdbeenobtauiedb7A.r.AwAardr, 

■to  shew  cause  why  all  further 

^Htayed ;  he  referred  to 

^nacta,  "  that  no 

^Kvtitulcd  any 

PBemand  prior  ti 
proved  as  a  debl 
rupt,  shall  prove 
any  claim  entered 
mission,  wi 


mmccd,  tiii* 
CoDit  will  Dot 
■Uy  proceed- 
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Jackman 

V. 
COTHER. 


taxed  his  costs,  from  which  were  deducted  the  costs  of  the 
other  issues. 

The  particulars  of  demand  claimed  ILlSs.  Sd.  upon  the 
first  count  for  injury  to  the  roHer,  and  75/.  upon  the  other 
counts,  for  the  use  and  hire  of  the  roller  for  a  year. 


Wordsworth  moved  to  enter  a  suggestion  on  the  roll,  to 
entitle  the  defendant  to  costs,  under  the  Gloucester  CouK 
of  Requests  Act  (1  Wm.  and  M.  sess.  1,  c.  18  (a),)  upon 
an  aflSdavit  that  the  defendant  resided  within  the  city  and 
county  of  the  city  of  Gloucester.  He  contended,  that  ms 
the  plaintiff  had  recovered  less  than  40^.,  the  case  came 
within  the  intent  and  meaning  of  the  section,  and  that  it 
was  not  necessary  that  there  should  have  been  a  trial 
between  the  parties.  The  fact  of  taking  1/.  out  of  Court, 
amounted  to  an  admission  that  no  more  was  due. 

Parke,  B. — I  am  inclined  to  think  that  the  objection 
should  have  been  taken  by  way  of  plea.  But  independ- 
ently of  that,  upon  attentively  looking  at  the  act,  which  is 
very  obscurely  worded,  it  is  clear  that  it  does  not  apply 
unless  there  has  been  a  finding  by  verdict.     The  words  are. 


(a)  Intituled,  "An  Act  for 
erecting  Courts  of  Conscience  in 
the  cities  of  Bristol  and  Glouces- 
ter, and  the  liberties  thereof/' 
and  enacts,  "  that  if  any  person 
or  persons  shall,  at  any  time  next 
after  the  first  day  of  August, 
16S9»  commence  and  prosecute 
any  action,  in  any  of  his  Majesty's 
Courts  at  Westminster,  or  in  any 
other  Court,  against  any  person 
inhabiting  or  residing  within  the 
said  city,  and  county  of  the  city 
of  Gloucester,  and  places  afore- 
mentioned, for  any  debt,  or  sum 
of  money  due  upon  contract, 
promise,  specialty  or  otherwise. 


which  upon  the  trial  shall  be 
found  not  to  amount  to  the  fuD 
sum  of  40s^  over  and  above  costi^ 
no  judgment  shall  be  entered 
upon  record  upon  any  such  ver- 
dict ;  and  if  any  judgment  shall  be 
entered  thereon,  then  such  judg- 
ment shall  be,  and  is  hereby  de- 
clared null  and  void ;  and  also  the 
defendant  in  such  action  shall 
have  his  costs  in  the  said  soit,  to 
be  taxed  by  the  said  Court,  or 
their  proper  officer,  when  such 
action  shall  be  tried,  and  paid  him 
by  such  plaintiflFin  the  said  cause, 
any  law,  &c.,  to  the  contrary  not- 
withstanding." 
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^'  that  unless  the  debt  be  found  to  amount  to  the  full  sum        1839. 

or  value  of  40#.,  no  judgment  shall  be  entered  upon  the  j][^JSJ][jr 
record  upon  any  such  verdict.**    The  plaintiff  cannot  be  <'• 

deprived  of  his  costs  unless  there  has  been  a  triaL 

Aldbrson,  B. — I  am  of  the  same  opinion.  This  is  a 
penalty  for  going  to  trial  for  a  sum  under  the  amount 
limited  by  the  statute.  The  defendant  should,  therefore, 
have  pleaded  that  he  resided  within  the  city  of  Gloucester, 
and  that  he  was  not  indebted  to  the  plaintiff  to  the  amount 
of  iOs.  There  would  then  have  been  a  trial  and  a  verdict, 
and  it  would  have  been  seen  whether  any  judgment  ought 
to  have  been  entered. 

Rule  refused. 


Ransford  t;.  Barry. 

M.  HIS  was  an  action  on  a  bill  of  exchange ;  and  after  Wben  t  de* 
the  commencement  of  the  suit,  a  fiat  in  bankruptcy  had  become  bank- 
issued  against  the  defendant.     The   plaintiff   was  the  |[^^^^^. 
public  officer  of  a  joint  stock  bank,  who  proved  the  debt  menced,  this 
under  the  fiat.  A  rule  had  been  obtained  by  R,  V.  Richards^  stay  proceed- 
to  shew  cause  why  all  further  proceedings  should  not  be  ^^'od'thtt 
stayed ;  he  referred  to  the  6  Geo.  4,  c.  16,  s.  69,  which  Se  plaiotiff  h» 

•^  ,  .  proved  his  debt 

enacts,  **  that  no  creditor  who  has  brought  any  action,  or  nnder  the  6et, 
instituted  any  suit  against  any  bankrupt,  in  respect  of  a  should  be  made 
demand  prior  to  the  bankruptcy,  or  which  might  have  been  ^^^^^oy'^^ 
proved  as  a  debt  under  the  commission  against  such  bank-  Great  Seal, 
nipt,  shall  prove  a  debt  under  such  commission,  or  have 
any  claim  entered  upon  the  proceedings  under  such  com- 
mission, without  relinquishing  such  action  or  suit ;  and  in 
case  such  bankrupt  shall  be  in  prison  or  custody,  at  the 
suit  of,  or  detained  by  such  creditor,  he  shall  not  prove  or 
claim  as  aforesaid,  without  giving  a  suflicient  authority,  in 

G   G   G   S 
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Ranbford 

V. 

Barry. 


writing,  for  the  discharge  of  such  bankrupt:  that  the 
proving  or  claiming  a  debt  under  the  commission,  by  any 
creditor,  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission,  with  respect  to  the 
debt  so  proved  or  claimed,  provided  that  such  creditor 
shall  not  be  liable  to  the  payment  to  such  bankrupt,  or  his 
assignees,  of  the  costs  of  such  action  or  suit  so  relinquished 
by  him.*' 


Cresswell  appeared  to  shew  cause,  but  was  stopped  by 
the  Court. 

Richards,  in  support  of  the  rule,  referred  to  Harley  v. 
Greenwood  (a),  Kemp  v.  Po//er (6),  and  Eicke  v.  Notes (c). 

Parke,  B. — At  the  time  of  granting  the  rule,  the  Court 
thought  that  they  had  no  power  to  stay  the  proceedings.  I 
have  since  looked  into  the  matter,  and  am  confirmed  in 
opinion  that  the  circumstances  stated,  are  only  ground  for 
application  to  the  Court  of  Review,  or  the  Great  Seal, 
and  that  we  cannot  interfere. 


(a)  5  B.  &  Aid.  95. 
(6)  0  Taunt.  549. 


(c)  Ante, Vol.  2,  p.  S20;  1  Bing. 
N.  C.  69;  4  Moo.  &  Sc  586. 


'J 


-;  n 


I    i 


it 


Bartholomew  r.  Stevens  and  Edwards. 

uJ^^^t^^  Trespass  for  shooting  a  dog.     The  defendants,  by 
twodefendanti,  different  attorneys,  pleaded  not  guilty.     At  the  trial  they 

ihey  pl6ftded  by  «?        ^  ^ 

difl^ntattor-  appeared  by  the  same  counsel,  but  set  up  different  de- 

pcared  by*Ce  ^nces  ;  that  of  Edwards  being  that  he  was  not  concerned 

■**?•  coun*el,  jn  j},g  trespass.     The  jury  found  in  his  favour,  but  returned 

waB  found  for  a  verdict  against  the  defendant  Stevens.     The  Master,  on 

one,  and 

against  the 

other.    Held,  that  the  defendant  who  obtained  a  verdict,  was  only  entitled  to  half  the  cost»  of 

Irial,  counael's  feef,  &c. 
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taxation,  allowed  the  plaintiff  his  full  costs  against  the  de- 
fendant Stevens,  but  refused  to  allow  the  defendant 
Edwards  more  than  half  the  expenses  of  the  trial,  fees  to 
counsel,  court  fees,  &c. 

Ludhw,  Serjt.,  moved  for  a  rule  to  review  the  taxation. 
The  question  turns  upon  the  construction  of  3  &  4Wm.4, 
c.  42,  s.  32,  which  enacts,  that  **  where  several  persons 
shall  be  made  defendants  in  any  personal  action,  and  any 
one  or  more  of  them  shall,  upon  the  trial  of  such  action, 
have  a  verdict  pass  for  him,  he  shall  have  judgment  to  re- 
cover his  reasonable  costs,  unless  the  judge  shall  certify 
that  there  was  a  reasonable  cause  for  making  him  defend- 
ant in  such  action."  The  judge  here  has  not  certified,  and 
therefore,  it  must  be  presumed  that  such  reasonable  cause 
did  not  exist.  That  being  so,  this  may  be  treated  as  an 
action  perfectly  groundless,  so  far  as  Edwards  is  concerned ; 
if  sued  alone,  he  would  be  entitled  to  his  full  costs,  and 
the  fact  of  another  person  having  been  made  defendant 
with  him,  ought  not  to  deprive  him  of  his  right  to  them. 


1839. 


Baetholo- 

MEW 

V, 

Stetbns 

ana 
EowAaDt. 


Parke,  B. — The  Master,  in  this  instance,  has  only 
acted  on  the  rule  laid  down  by  Bayley,  B.  in  Griffiths  v. 
Kynasion  (a),  and  confirmed  in  Griffiths  v.  Jones  (6),  and 
GambreU  v.  Earl  Falmouth  (c).  Before  that  time,  when 
several  defendants  joined  in  pleading,  and  one  obtained  a 
verdict,  the  practice  was  to  allow  him  only  40^.,  unless 
costs  had  been  separately  incurred  by  him.  In  the  above 
case,  the  judges  held  that  a  defendant,  under  such  circum- 
stances, was  entitled  to  an  aliquot  proportion  of  the  whole 
costs,  as  well  as  his  own  separate  costs,  on  satisfying  the 
Master  that  he  has  not  been  indemnified  by  the  other 
defendants.     The  present  case  falls  within  that  principle. 


(fl)  2  Tyr.  757. 

{h)  2  C.,M.  &  R.  333;  Ante. 
Vol.  4,  p.  159;  1  Gale,  254. 


Rule  refused. 

(c)  5  Adol.  &  £11.  403 ;  6  Nev. 
&  Man.  859- 
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AcKwooD  V.  Read. 

Where  a  plain-  1.  HIS  was  an  action  of  assumpsit,  by  landlord  against 
•am  tendered  tenant,  for  non-repair  of  premises.  The  defendant,  on 
m^^Mot  ^^^  ^^^  March,  after  receiving  the  declaration,  took  out 
*^*»»"J*  a  summons,  calling  on  the  plaintiff  to  show  cause  why, 
cepto  the  same  upon  payment  of  the  sum  of  10/.  into  Court,  with  costs, 
into  Court  he  ^  further  proceedings  should  not  be  stayed.  This,  how- 
Ikbibto'*"*  ever,  the  plaintiff's  attorney  refused  to  take,  and  indorsed 
costs  from  the  the  summons  accordingly.  The  parties,  in  consequence, 
was  tendered/   did  not  go  before  the  judge,  but  the  defendant  paid  the 

money  into  Court,  under  the  usual  plea.  On  the  17lh 
April  the  plaintiff  replied  by  taking  the  money  out  of 
Court,  and  served  an  appointment  to  tax.  The  Master, 
on  taxation,  allowed  the  plaintiff  his  full  costs. 

Hoggins  had  obtained  a  rule  nisi,  to  review  the  taxation, 
by  disallowing  the  costs  incurred  from  the  time  of  the  re- 
fusal by  the  plaintiff's  attorney,  to  take  the  sum  tendered, 
and  taxing  the  same  in  favour  of  the  defendant. 

Cresnoett  shewed  cause  on  an  affidavit,  stating  that  he 
was  only  the  agent,  and  not  the  attorney  in  the  cause,  and 
that  the  property  in  respect  of  which  the  action  was 
brought,  was  situated  in  Yorkshire,  and  that  his  only 
reason  for  refusing  to  take  the  sum  tendered  on  the  28rd 
March,  was,  that  he  had  not  at  that  time  been  made  aware 
of  the  precise  amount  of  damage  sustained  by  the  plaintiflf^ 
that  after  the  defendant  had  pleaded,  finding  it  only 
amounted  to  251.^  he  thought  it  more  advisable  to  take  the 
sum  offered. 

Hoggins,  in  support  of  the  rule.  This  case  falls  within 
the  principle  of  James  v.  Raggett  (a).     The  attorney  who 

(a)  2  B.  &  Aid.  776 ;  I  Chitty,  471. 
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refused  the  tender  of  compensation  ought  to  have  com-  1839. 

municated  to  the  defendant,  at  the  time,  his  reason  for  so  a^kwood 
doing.     Besides,  it  is  the  duty  of  a  plaintiff  to  ascertain  «• 

the  amount  of  damage  before  he  brings  his  action. 

Lord  Abinger,  C.  B. — This  rule  must  be  discharged, 
the  attorney  has  suBSciently  accounted  for  his  refusal  to 
take  the  defendant's  offer. 

Parke,  B. — The  rule  deducible  from  the  caLse  of  James 
V.  Raggett,  is  this  ;  that  wherever  a  plaintiff  refuses  a  sum 
of  money,  tendered  through  the  medium  of  a  summons, 
in  satbfiiction  of  the  debt  for  which  the  action  is  brought, 
and  afterwards  takes  out  of  Court  the  same  sum,  when 
paid  in  under  a  plea,  it  is  a  prima  facie  case  that  he  con- 
tinued the  suit  for  the  purpose  of  making  costs,  and,  con- 
sequently, he  ought  to  pay  costs  from  the  time  of  his 
refusal.  But  good  cause  may  be  shewn  to  rebut  this 
inference,  and  in  the  present  action,  which  is  not  brought 
for  a  debt,  but  to  recover  damages ;  even  supposing  a 
prima  facie  case  to  have  been  made  against  the  plaintiff^  he 
has  satisfactorily  answered  it,  by  shewing  that  he  had  not 
ascertained,  at  the  time  the  sum  of  10/.  was  tendered,  nor 
till  after  defendant  had  pleaded  the  precise  amount  of 
injury  done,  and  that  he  then  found  the  difference  between 
the  two  sums  so  trifling,  as  not  to  be  worth  his  while  pro- 
ceeding for. 

Rule  discharged. 


Putney  r.  Tring  and  Others. 

This  was  an  application,  by  the  sheriff,  under  the  Inter-  ^n^***!*^. 
pleader  Act,  1  and  2  Wm.  4,  c.  58,  s.  6.     Amongst  other  er  Act  tDoiies 
notices  of  claims  served  on  the  sheriff,  was  one  by  the  claimB. 
landlord  for  rent,  and  another  by  the  personal  representa- 
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Putney 

V. 

Thing 
and  Others. 


tives  of  a  Mrs.  Edwards.  It  appeared,  that  on  the  mar- 
riage of  a  person  of  the  name  of  Edwards,  the  property 
in  question  had  been  conveyed  to  trustees,  to  the  use  of, 
and  in  tru^t  for  his  wife,  for  life,  and  after  her  decease,  in 
trust  for  certain  persons,  one  of  whom  was  the  wife  of  the 
defendant  Tring.  On  the  marriage  of  Tring,  the  one- 
fourth  share,  to  which  his  wife  would  become  entitled, 
under  the  settlement,  upon  the  death  of  Mrs.  Edwards, 
was  settled  to  her  sole  and  separate  use.  The  property, 
however,  was  only  personalty. 


Whateley  for  the  execution  creditor. — It  has  been  ex- 
pressly decided  that  a  sheriff  is  not  entitled  to  apply  to  the 
Court,  under  this  act,  on  account  of  a  landlord's  claim  for 
rent.  Clarke  v.  Lord  {a),  Hay  thorn  v.  Bush{b).  Then 
with  respect  to  the  other  parties,  their  claim  is  entirely  of  an 
equitable  nature.  The  sheriff  is  only  entitled  to  be  reUeved 
in  this  summary  way,  when  he  could  not  sell  the  goods 
without  subjecting  himself  to  an  action  at  law.  In  Holmes 
V.  Mentze  (e),  where  a  claim  was  served  on  the  sheriff  in 
person,  by  a  party  who  stated  himself  to  be  the  defendant's 
partner,  and  that  on  the  settlement  of  their  accounts,  a 
large  balance  would  be  due  to  him  from  the  defendant,  it 
was  held  that  the  sheriff  ouglit  to  sell  the  defendant's  in- 
terest in  the  property,  thus  makuig  the  purchaser  and  the 
claimant,  tenants  in  common,  and  that  the  accounts  should 
afterwards  be  adjusted  between  them.  And  in  Sturgess 
V.  Claude  (d),  Patteson,  J.,  says,  ''  I  do  not  think  the  act 
applies  to  claims  set  up  in  consequence  of  proceedings  in 
equity.*'  [Alderson^  B. — If  a  party  set  up  as  a  legal  claim, 
what  is  in  reality  only  an  equitable  one,  the  sheriff  is  still 
exposed  to  the  hazard  of  an  action.]  As  to  one-fourth 
of  the  property,  the  claim  is  undisputed,  for  the  property 


(a)  Ante,  Vol.  2,  p.  55. 
C6)  2  C.  &  M.  689 ;  Ante, Vol.  2, 
p.  641. 


(c)  4  Ad.  &  El.  127;  5  Nev.  & 
M.  563  ;  Ante,  Vol.  4,  p.  300. 

(d)  Ante,  Vol.  1,  p.  605. 
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being  merely  personalty,  the  settlement  on  the  marriage  of       1839. 
Mrs.  Tring  was,  necessarily,  inoperative.  Pvtnby 

9, 

Trino 
Barsiowg  for  the  claimants,  contendedi  that  at  all  events     tad  OtlMft. 

the  sheriff  had  wrongfully  seized  three-fourths  of  the  goods. 

Bere^  in  support  of  the  rule.  Here  evidently  are  con- 
flicting claims,  and  it  never  could  have  been  the  intention 
of  the  legislature  to  throw  upon  the  sheriff,  in  such  a  case, 
the  onus  of  determining  the  law  for  himself. 

Lord  Abinoer,  C.  B. — The  case  of  Sturgess  v.  Claude 
seems  to  me  distinguishable  from  the  present.  But  the 
better  course  will  be  to  enlarge  the  rule,  in  order  that 
an  action  may  be  brought  by  the  claimants  against  the 
execution  creditor,  unless  the  parties  can  agree  to  settle  it 
before  a  judge  at  Chambers :  the  sheriff  to  quit  possession, 
on  security  being  given  to  restore  the  goods  if  necessary. 

Alderson,  B. — I  very  much  doubt  whether  the  doctrine 
laid  down  in  Sturgess  v.  Claude  be  correct.  The  act 
speaks  of  a  party  having  no  means  of  relieving  himself 
from  certain  adverse  claims  but  by  a  suit  in  equity,  usually 
called  a  bill  of  interpleader,  and  it  gives  power  to  a  Court 
of  law  to  determine  the  matter  in  a  more  summary  manner, 
without  compelling  him  to  stay  proceedings  by  such  a  bill. 
Now,  I  take  it,  that  a  man  may  file  a  bill  of  interpleader 
when  one  of  the  claims  against  him  is  of  a  legal  and  the 
other  of  an  equitable  nature.  Suppose,  for  instance,  the 
property  of  a  cestui  que  trust,  in  the  hands  of  his  trustee, 
was  seized  by  a  third  party,  can  it  be  said  that  in  such  case 
the  cestui  que  trust  is  to  be  left  entirely  without  remedy  ? 
If  this  view  be  correct,  the  decision  in  Sturgess  v.  Claude, 
which  is  only  that  of  a  single  judge,  is  necessarily  erro- 
neous. 

Rule  enlarged. 
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Id  an  tction  eo 
a  bill  or  note, 
under  a  plea  of 
"  DO  notice  of 
dishonour," 
the  plaintiff 
must  prove  a 
distinct  fMrftce, 
mere  Anoap&dE^ 
is  insufficient. 
And  where 
such  notice  is 
not  proved,  the 
biU  will  not  be 
evidence  of  an 
account  stated, 
unless  there  is 
an  admission  of 
the  money 
being  due. 


Bird  v.  Legoe. 

Assumpsit  by  indorsee  against  indorser  of  two  bills 
of  exchange,  with  a  count  on  an  account  stated.  Plea  to 
the  counts  on  the  bills,  that  defendant  had  no  notice  of 
dishonour ;  to  the  other  count,  non-assumpsit. 

At  the  trial,  before  Parke^  B.,  at  the  London  sittings  in 
this  term,  it  appeared  that  the  plaintiff  had  discounted 
these  bills  for  the  defendant,  and  that  one  of  them  became 
due  on  the  4th  April,  and  the  other  on  the  5th.  On  the 
former  day  the  defendant  called  upon  the  plaintiff,  and 
asked  him  to  discount  some  other  bills ;  plaintiff  observed, 
that  there  were  two  bills,  one  due  that  day  and  the  other 
on  the  following  :  defendant  said  he  knew  that  they  wooU 
not  be  paid,  as  the  drawer  had  become  bankrupL  There 
was  no  cTidence  of  any  notice  of  dishonour.  It  was  ob* 
jected,  on  the  part  of  the  defendant,  that  upon  the  issue 
raised,  the  plaintiff  was  bound  to  prove  a  notice  of  dis- 
honour. The  learned  judge  was  of  that  opinion,  and  non- 
suited the  plaintiff,  with  liberty  to  move  to  enter  a  verdict. 


Kelly  moved  accordingly.  The  circumstances  of  the 
defendant  being  aware  that  the  bills  would  be  dishonoured, 
dispenses  with  the  necessity  of  giving  notice.  It  has  been 
held  that  the  drawer  of  a  bill,  who  has  no  effects  in  the 
hands  of  the  acceptor,  and  who  has  no  right  upon  any 
other  ground^  to  expect  that  the  bill  will  be  paid,  is  not 
entitled  to  notice  of  dishonour,  because  the  facts  shew 
that  he  must  have  known  that  the  bill,  when  presented, 
would  not  be  paid.  Cory  v.  Scoii  (a).  The  same  rule 
will  govern  this  case.  Wherever  a  party  is  sure,  from  his 
intimation,  to  have  had  knowledge  of  the  fact  of  dis- 
honour, that  will  sustain  the  allegation  of  notice.  But,  at 
all  events,  the  plaintiff  is  entitled  to  a  verdict  upon  the 


(a)  3B.  &Ald.  619. 
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account  Stated.    Wherever  the  action  is  between  the  inter-        1839. 
mediate  parties,  the  bill  or  note  it  evidence  under  that 
count.     The  bill  is  an  admission  of  an  antecedent  debt, 
which  the  plaintiff  might  recover,  but  for  the  existence  of 
the  bill. 

Parke,  B. — I  am  of  opinion  that  knowledge  is  not 
sufficient  to  support  the  allegation  of  notice  of  dbhonour, 
but  that  there  must  be  proof  of  notice  from  the  party 
entitled  to  call  for  payment,  and  such  notice  must  convey 
an  intimation  that  the  bill  has  been  presented  for  payment 
and  dishonoured,  and  that  it  is  intended  to  hold  the  per* 
son  to  whom  the  notice  is  given  liable.  In  this  case  there 
was  no  evidence  of  any  such  notice.  In  CtMry  v.  Scoit  the 
judges  differed  in  opinion,  as  to  whether  proof  of  circunn 
stances,  which  would  excuse  notice,  would  be  sufficient  to 
support  the  general  allegation  of  notice ;  but  I  always  was, 
and  still  am  of  opinion,  that  the  allegation  ought  to  be'proved, 
or  if  the  plaintiff  rely  upon  a  want  of  effects  in  the  hands 
of  the  drawee,  b  dispensing  with  notice,  that  then  the  de- 
claration should  be  framed  accordingly.  As  to  the 
account  stated,  the  bills  are  not  evidence  in  support  of  it ; 
because  there  is  no  admission  of  the  money  being  due,  but 
all  that  the  defendant  says  is,  that  he  knows  the  bills  will 
be  dishonoured.  It  is  contended,  that  the  action  being 
between  the  immediate  parties  to  the  bills,  they  are  of 
themselves  evidence  of  an  account  stated.  But  it  seems 
to  me  that  they  are  not  evidence  of  a  debt  due,  and  in 
arrear,  and  unpaid,  or  of  a  debt  to  be  paid  upon  request ; 
though  they  may  be  an  admission,  that  at  some  future 
period  there  would  be  money  due,  but  only  due  if  the  bills 
are  duly  presented,  and  notice  of  dishonour  given.  The 
bills  then  do  not  amount  to  evidence  of  any  account  stated, 
until  these  contingencies  have  taken  place.  The  Court 
think,  however,  that  the  plaintiff  should  liave  Bberty  to 
amend  the  declaration  on  payment  of  the  costs  of  the  day. 
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Alderson,  B. — I  am  of  the  same  opinion.  As  to  the 
first  pointi  he  ought  to  construe  the  term  notice  as  an  hi- 
timation  of  the  &cty  that  the  bill  has  been  presented  for 
payment,  and  dishonoured.  It  is  far  better  to  maintain  the 
simple  meaning  of  the  word  than  to  confound  notice  with 
knowledge.  As  to  the  second  point,  it  appears  to  me  that 
the  conversation  only  amounts  to  this,  ''  in  case  this  eyent 
occurs,  I  will  pay  you  the  money.**  Now  it  is  evident  that  no 
action  could  be  maintained  until  the  event  had  occurred. 
If  it  meant  to  admit  a  present  debt,  payable  immediately, 
the  defendant  might,  in  any  case,  have  been  sued,  whereas 
he  could  not,  until  the  time  had  arrived  for  the  payment 
of  the  bill,  and  it  had  been  dishonoured.  That  clearly 
shows  that  it  does  not  admit  a  present  debt.  As  the 
notice  of  dishonour  was  not  proved,  the  bill  will  not  be 
evidence  under  the  account  stated. 


Rule  refused. 


In  acboos  for 
aeductioa,  or 
criminal  con- 
venation,  the 
plaintiff  may 
declare  either 
in  case  or 
tretpasa. 


Chamberlain  r.  Hazelwood. 

V^ASE. — The  declaration  stated  that  the  defendant  con- 
triving and  wrongfully  intending  to  injure  the  plaintiflT,  and 
to  deprive  him  of  the  service  and  assistance  of  E.  C,  the 
sister  and  servant  of  the  plaintiff,  theretofore,  to  wit,  on, 
&c.,  debauched,  and  carnally  knew  the  said  E.  C,  then 
and  from  thence  hitherto  being  the  sister  and  servant  of 
the  plaintiff,  whereby  the  said  E.  C.  became  pregnant  and 
sick  with  child,  and  so  remained,  &c.  By  means  of  which 
several  premises,  the  said  E.  C.  was  unable  to  do  or  perform 
the  necessary  affairs  and  business  of  the  plaintiff,  so  being 
her  brother  and  master  as  aforesaid,  and  thereby  the 
plaintiff,  during  all  that  time,  lost  and  was  deprived  of  the 
service  of  his  said  sister  and  servant,  &c. 

General  demurrer,  and  joinder  in  demurrer.     The  point 
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marked  for  argument  was,  that  the  form  of  action  should        1839. 
have  been  trespass  per  quod  servitum  amisit,  and  not  case.  chamm»lain 

Hazslwood. 
Mamtingf  in  support  of  the  demurrer. — The  action 

should  have  been  trespass,  not  case.  In  DiichamY.  Bimd{d)y 

the  plaintiff  declared  in  the  first  count  for  breaking  and 

entering  his  dwelling-house ;  in  the  two  next,  for  assaulting 

and  beating  him ;  and  in  the  last  for  beating  his  servant  per 

quod  servitum  amisit.   After  verdict  for  the  plaintiff,  it  was 

moved,  in  arrest  of  judgment,  that  there  was  a  misjoinder  of 

action,  but  Lord  EUenbarough  said,  **  In  the  opinion  of  those 

who  formed  the  register,  and  in  TownsemTs  and  ComwalFs 

Tables^  this  action  has  been  treated  as  an  action  of  trespass, 

and  the  Court  of  Common  Pleas,  in  Woodward  wnd  Hattamf 

which  is  the  last  decision,  have  also  treated  it  as  such ;  for 

some  purposes  indeed  we  have  considered  it  as  case,  but 

for  general  purposes  we  will  leave  it  where  the  ancient 

forms  and  the  most  recent  decisions  have  placed  it.     We 

restore  the  old  practice^  and  adopt  the  last  case^    That 

this  is  the  correct  law,  will  appear  by  reference  to  Fitz* 

herberts  Natura  Brevium  (6),  where  it  is  said,  **  if  a  man 

taketh  his  villain,  and  puts  him  into  the  stocks,  and  others 

come  and  break  the  stocks,  and  let  him  out,  he  shall  have 

an  action  of  trespass,"  and  again  (c),  **  If  a  man  imprison 

his  villain,  and  set  him  in  the  stocks  for  some  offence,  and 

another  man  set  him  at  large,  the  lord  shall  have  an  action 

of  trespass  for  breaking  up  the  stocks,  and  for  setting  his 

villain  at   large."    If  a  daughter  be  taken  with  force, 

and  married,  the  proper  form  is  trespass.     Fitxherberi^s 

Abridgment,  tit "  Garde^'  p.  i&.    [Lord  Abinger,  C.  B. — 

There  is  no  doubt  that  trespass  may  be  maintained,  but 

the  question  is,  whether  the  party  may  not  bring  case  or 

trespass  at  his  election  ?]    The  doctrine  that  case  may  be 

maintained,  entirely  depends  upon  the  dictum  of  Butter,  J., 

in  Bennett  v.  AUcott  {d),  which  seems  to  have  been  founded 

(a)  2  M.  &  Sel.  436.      (6)  p.  SS,  D.      {e)  S9,  D.      (d)  2T.R.  166. 
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1889.        ttpon  a  mistake  respecting  the  cases  o{  Russell  ▼•  Carme(a) 
CiiIimiilAiN  *"^  Cook  ▼.  Sayer  (6).    Since  DUckam  ▼.  JBomd  and 
*•  Wootlward  ▼•  Walton  (c),  the  practice  has  been  to  dechue 

in  trespass.  [Lord  Abinger,  C.  B. — The  reason  why 
trespas  was  considered  the  proper  form  of  action  was, 
that  the  parity  of  the  kw  would  not  suppose  a  woman 
capable  of  consenting,  so  that  the  act  must  have  been  yi 
et  armis.]  The  action  of  trespass  on  the  case  was  given  by 
the  statute  of  Westminster  2,  (13  Edw.  1,  s.  1,  c.  24»)  in 
order  to  provide  a  remedy,  where  there  was  no  form  of 
writ  applicable.  It  could  never  have  been  intended  to 
apply  to  a  ease  in  which  trespass  might  have  been  main- 
tained. [Lord  AbingeTy  C.  B. — There  are  instances  in  which 
a  party  may  waive  a  trespass,  and  sue  in  assumpsit ;  thus, 
if  an  apprentice  has  been  enticed  away,  or  harbouredy  his 
master  may  sue  in  assumpsit,  for  the  work  and  labour  of 
the  apprentice  (d).]  That  decision  proceeded  on  the 
ground  that  the  party  might  waive  the  tort  and  adopt  the 
contract.  But  if  the  same  principle  be  applied  to  every 
case,  a  person  having  a  cause  of  action  for  assault  and 
battery,  might  waive  the  trespassi  and  bring  assumpsit  for 
medical  attendance. 

Cowlings  in  support  of  the  declaration. — It  is  not  con- 
tended that  trespass  will  not  lie,  but  only  that  aue  will  also 
lie.  In  the  authorities  which  have  been  cited,  the  only 
question  was,  whether  or  no  trespass  could  be  maintained, 
but  it  was  never  suggested  that  case  would  not  lie,  (he  was 
then  stopped  by  the  Court.) 

Lord  Abimobr,  C.  B. — ^The  only  question  is,  whether 
the  party  may  not  sue  in  cfue  or  trespass  at  his  election  I 
All  that  the  cases  referred  to  establish  is,  that  there  is  no 
objection  to  the  form  of  trespass.    In  actions  for  criminal 

(a)  2Ld.  Ray.  1031.  (d)  Foster  v.  Stewart,  3  M.  & 

(ft)  2  Burr.  735.  Sel  191. 

(e)  2  N.  Rep.  476. 
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conversation  trespass  is  the  most  common  form ;  but  I  can        1839. 
say,  from  a  very  long  experiencerthat  in  modem  pracdcci  CHAMuaLAnf 
both  forms  have  been  used  indiscriminately.  The  seisure  of   n^^"" 
a  man's  goods  sounds  in  trespass,  bat  he  may  waive  that  and 
bring  trover.     Upon  the  same  principle,  in  the  present 
case,  either  trespass  or  case  may  be  maintained. 

Parke,  B. — I  am  of  the  same  opinion.  It  has  been  the 
constant  practice  to  adopt  either  one  form  or  the  other. 
Woodward  v.  Walton  and  Ditcham  v.  Bond^  shew  that  a 
count  for  debauching  plaintiff's  daughter,  per  quod  ser- 
vitum  amisit,  may  be  joined  with  a  count  for  breaking  and 
entering  a  dwelling-house,  but  they  are  no  authorities  that 
case  may  not  be  maintained.  If  we  were  to  establish  such 
a  rule  it  would  be  productive  of  great  inconvenience. 

Judgment  for  the  Plaintiff. 


Prentice  ».  Elliott. 

Assumpsit.     The    first  count    of  the    declaration  In tn  action  fw 
stated,  that  the  defendant,  on,  ftc.^  was  indebted  to  the  mtion,  the  de- 
plaintiff  in  lOA,  for  the  price  and  value  of  the  use  and  oo-  ^""^J^JjJjj^'**^ 
cupation  of  certain  rooms  and  apartments  of  the  plaintiff,  ^'>  ^  ^« 
in  a  certain  dwelling-house  of  the  plaintiff,  by  the  defend-  mm»  noder  a 
ant,  and  at  his  request,  and  by  the  sufferanee  and  per-  certain'rent, 
mission  of  the  plaintiff,  for  a  long  space  of  time  before  then  Sfy^i^^jU^^ 
elapsed,  had  held,  used,  occupied,  and  enjoyed.  httor^  the  rent 

The  defendant  pleaded,  secondly*  as  to  the  sum  of  4/.  5^.,  mentioned 
parcel  of  the  said  sum  of  1(ML  actio  non,  because  he  says  theplaindff 
that  thb  action,  so  far  as  regards  the  said  sum  of  4/.  &.,  J^*^^*" 
parcel  as  aforesaid,  is  brought  to  recover  Ae  said  sum  of  MMion  ofthe 
4i.  5«.,  parcel,  &c.,  for  and  \n  respect  ot  one  quarters  rent  bad,  as  amount* 
of  the  said  rooms  or  apartments,  in  the  said  first  count  ^*^  -^^g^^^ 
mentioned,  with  the  appurtenances,  commencing  from  the 
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35tli  day  of  December,  1 838,  and  ending  on  the  S5th  day 
of  March,  1889,  for  and  in  respect  of  the  uee  and  occupy 
tion  of  the  said  rooms  and  apartments,  with  the  appttrt^ 
nances,  by  the  defendant  duringthat  time,  as  tenant  thereof, 
to  the  plaintifT:  and  that  the  said  rooms  and  apartments 
were  let  to  the  defendant  by  the  plaintifir,  and  the  defend- 
ant, during  all  the  time  aforesaid,  held  the  same  under  and 
by  virtue  of  a  certun  demise  thereof,  theretofore  made  b; 
the  plaintiff,  to  him  the  defendant,  at  and  under  the  yearly 
rent  of  I7i.,  payable  quarterly,  on  the  25th  day  of  Decem- 
ber, the  25th  day  of  March,  the  24th  day  of  June,  and 
the  29th  day  of  September,  in  every  year  of  the  said 
tenancy,  respectively  :  that  the  plaintiff,  afler  the  making 
of  the  said  demise,  and  during  the  said  tenancy,  and  after 
the  commencement  of  the  said  quarter  of  a  year  com- 
mencing from  the  said  25th  day  of  December,  1838,  afore- 
said, and  ending  on  the  said  25th  day  of  March,  1839, 
aforesaid,  and  before  the  last  mentioned  sum  of  44.  St., 
parcel,  &c.,  accrued  due,  and  after  the  said  25th  day  of 
December,  1838,  aforesaid,  and  before  the  said  25th  day  of 
March,  1839,  aforesaid,  to  wit,  on  the  16th  day  of  February, 
1839,  aforesaid,  with  force  and  arms  entered  into  and  upon 
the  said  rooms  and  apartments,  in  the  said  first  count  men- 
tioned, with  the  appurtenances,  and  then  ejected  and  ex- 
pelled, put  out  and  removed  the  defendant  from  the  pos- 
session thereof,  and  kept  and  continued  him,  tHe  defendant, 
so  ejected,  expelled,  put  out  and  removed  from  thence, 
until  and  upon  the  said  25th  day  of  March,  1839,  afbi«- 
said,  and  from  thence  hitherto,     VeriBcation.  __ 

Special  demurrer,  assigning  for  cause,  that  the  said  plj/^^ 
is  an  argumenUtive  traverse^^he  contract  in  tlie  de/  V 
ration  mentioned  and  decla''^      ^(B  fai 


tract  relates  to  tlie  said  su  A  ^  in  the  tnli  oducta 

part  of  the  said  last  pies 
last  plea  sets  up  facts  affin  " 
would  prevent  the  same  conh 
said  sura  of  41.  Sm.,  from  being 
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quently,  that  the  said  last  plea  amounts  in  effect,  and  so        1 839. 
far  as  it  is  pleaded^  to  the  plea  of  non-assumpsit,  and  also      p^^^i^^ 
that  the  said  last  plea  does  not  confess,  or  confess  and  «• 

avoid  any  matter,  statement  or  thing,  in  the  declaration,  as 
in  the  first  count  thereof  contained. 


Hurlsione,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

DtHolingf  in  support  of  the  plea. — The  plea  confesses 
and  avoids  the  action.  It  admits  the  contract  as  alleged 
in  the  declaration,  but  shews  that  the  right  to  recover  the 
rent  for  a  certain  period,  is  suspended  by  the  eviction  of 
the  defendant.  In  WaddiUwe  v.  BaAiett  (a),  which  was 
an  action  for  use  and  occupation,  it  was  held,  that  the  de- 
fendant might,  under  the  general  issue,  give  in  evidence 
the  fact  of  the  plaintiff  having  mortgaged  the  premises 
before  the  tenancy  commenced,  and  that  he  had  received 
notice  from  the  mortgagee  not  to  pay  the  rent  to  the  mort- 
gagor ;  but  that  under  such  plea  he  could  only  discharge 
himself  as  to  the  rent  which  accrued  due  after  the  notice ; 
and  that  with  respect  to  the  by-gone  rent,  the  matter  must 
be  pleaded  specially.  That  decision  proceeded  on  the 
ground  that  an  occupation  had  taken  place  by  per- 
mission of  the  mortgagee,  and  that  he  had  a  right  of  action 
against  the  defendant  up  to  the  time  the  notice  was  given ; 
and  the  Court  considered  that  the  character  and  conse- 
quences of  that  by-gone  occupancy  could  not  be  altered 
by  the  notice ;  and  that  as  to  such  rent,  the  facts  amounted 
to  a  confession  and  avoidance  only.  So  here,  there  has  been 
an  occupation,  in  fact,  up  to  the  time  of  the  eviction.  If 
the  general  issue  were  alone  pleaded  the  plaintiff  might 
luce  at  the  trial  the  written  agreement  under  which  the 
rJant  held,  and  that  would  be  evidence  of  the  contract 
^d  upon. 

(a)  Ante,  Vol.  4,  p.  347. 
'''•  11    H    H  D.  P.  C. 
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1839.        S5t1i  day  of  December,  1838,  and  ending  on  the  25tli  day 
^][^JJ^J^     of  March,  18S9,  for  and  in  respect  of  the  use  and  occupa- 
V*  tion  of  the  said  rooms  and  apartments,  with  the  appurte- 

nances, by  the  defendant  during  that  time,  as  tenant  thereof, 
to  the  plaintiff:  and  that  the  said  rooms  and  apartments 
were  let  to  the  defendant  by  the  plaintiff,  and  the  defend- 
ant, during  all  the  time  aforesaid,  held  the  same  under  and 
by  virtue  of  a  certain  demise  thereof,  theretofore  made  by 
the  plaintiff,  to  him  the  defendant,  at  and  under  the  yearly 
rent  of  17t,  payable  quarterly,  on  the  25th  day  of  Decem- 
ber, the  S5th  day  of  March,  the  24th  day  of  June,  and 
the  29th  day  of  September,  in  every  year  of  the  said 
tenancy,  respectively  :  that  the  plaintiff,  after  the  making 
of  the  said  demise,  and  during  the  said  tenancy,  and  after 
the  commencement  of  the  said  quarter  of  a  year  com- 
mencing from  the  said  25th  day  of  December,  1838,  afore- 
said, and  ending  on  the  said  25th  day  of  March,  1839, 
aforesaid,  and  before  the  last  mentioned  sum  of  4/.  5«., 
parcel,  &c.,  accrued  due,  and  after  the  said  25th  day  of 
December,  1838,  aforesaid,  and  before  the  said  25th  day  of 
March,  1839,  aforesaid,  to  wit,  on  the  I6th  day  of  February, 
1839,  aforesaid,  with  force  and  arms  entered  into  and  upon 
the  said  rooms  and  apartments,  in  the  said  first  count  men- 
tioned, with  the  appurtenances,  and  then  ejected  and  ex- 
pelled, put  out  and  removed  the  defendant  from  the  pos- 
session thereof,  and  kept  and  continued  him,  tlie  defendant, 
so  ejected,  expelled,  put  out  and  removed  from  thence, 
until  and  upon  the  said  25th  day  of  March,  1839,  afore- 
said, and  from  thence  hitherto.     Verification. 

Special  demurrer,  assigning  for  cause,  that  the  said  plea 
is  an  argumentative  traverse  of  the  contract  in  the  decla- 
ration mentioned  and  declared  on,  so  far  as  the  same  con- 
tract relates  to  the  said  sum  of  4/.  5^.,  in  the  introductory 
part  of  the  said  last  plea  mentioned ;  and  also  that  the  said 
last  plea  sets  up  facts  affirmatively,  which,  if  they  exl!«t, 
would  prevent  the  same  contract,  so  far  as  it  relates  to  the 
said  sum  of  4/.  5s.,  from  being  implied  by  law,  and  conse- 
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quently,  that  the  said  last  plea  amounts  in  effect^  and  so        1839. 
far  as  it  is  pleaded,  to  the  plea  of  non-assumpsit,  and  also      p^^JJ^ij^ 
that  the  said  last  plea  does  not  confess,  or  confess  and  ^- 

avoid  any  matter,  statement  or  thing,  in  the  declaration,  as 
in  the  first  count  thereof  contained. 

Hurlstone,  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

Dowling,  in  support  of  the  plea. — The  plea  confesses 
and  avoids  the  action.  It  admits  the  contract  as  alleged 
in  the  declaration,  but  shews  that  the  right  to  recover  the 
rent  for  a  certain  period,  is  suspended  by  the  eviction  of 
the  defendant.  In  Waddilove  v.  BaAiett  (a),  which  was 
an  action  for  use  and  occupation,  it  was  held,  that  the  de- 
fendant might,  under  the  general  issue,  give  in  evidence 
the  fact  of  the  plaintiff  having  mortgaged  the  premises 
before  the  tenancy  commenced,  and  that  he  had  received 
notice  from  the  mortgagee  not  to  pay  the  rent  to  the  mort- 
gagor ;  but  that  under  such  plea  he  could  only  discharge 
himself  as  to  the  rent  which  accrued  due  after  the  notice ; 
and  that  with  respect  to  the  by-gone  rent,  the  matter  must 
be  pleaded  specially.  That  decision  proceeded  on  the 
ground  that  an  occupation  had  taken  place  by  per- 
mission of  the  mortgagee,  and  that  he  had  a  right  of  action 
against  the  defendant  up  to  the  time  the  notice  was  given; 
and  the  Court  considered  that  the  character  and  conse- 
quences of  that  by-gone  occupancy  could  not  be  altered 
by  the  notice ;  and  that  as  to  such  rent,  the  facts  amounted 
to  a  confession  and  avoidance  only.  So  here,  there  has  been 
an  occupation,  in  fact,  up  to  the  time  of  the  eviction.  If 
the  general  issue  were  alone  pleaded  the  plaintiff  might 
produce  at  the  trial  the  written  agreement  under  which  the 
defendant  held,  and  that  would  be  evidence  of  the  contract 
declared  upon. 

(a)  Ante,  Vol.  4,  p.  347. 
VOL.  VII.  II    H    H  D.  P.  C. 
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1839. 


Prentice 
Elliott. 


Parke,  B. — No.  The  promise  laid  in  tlie  declaration 
arises  by  implication  of  law,  from  the  fact  alleged,  vis., 
*'  that  the  defendant  held  and  enjoyed  the  premises  by  the 
sufferance  and  permission  of  the  plaintiff.*'  The  general 
issue  would  deny  that  fact ;  and  this  plea  is  bad,  as  being 
an  argumentative  traverse  of  the  facts  from  which  the 
implied  promise  arises.  The  defendant  may  have  liberty 
to  amend  otherwise, 


Judgment  for  the  Plaintiff. 


Anderson  and  Others  r.  Chapman  and  Others. 
Thedeclaration  AsSUMPSIT.     The  declaration  contained   only  one 

alleged,  that  the  _  _,  ,,/•,  ,/•  ,, 

plaintiffs  caas-  count,  and  Stated  that  the  defendants,  before,  and  at  the 
upon  aVes^Wf  ^^^^  ^^  ^^^  making  of  the  promise  hereinafter  mentioned, 
the  defendants,  yf^j^  the  owners  of  a  Certain  ship  or  vessel   called  the 

certain  wares  ^ 

andmerchan-  Kingston,  then  lying  in  the  port  of  Buenos  Ayres,  and 
safely  and  se-     bound  from  thence  to  Liverpool,  in  that  part  of  Great 

Britain  called  England,  and  thereupon  the  plaintiffs, 
before  the  commencement  of  the  suit,  to  wit,  on,  &c.,  in 
the  port  of  Buenos  Ayres,  aforesaid,  at  the  request  of  the 


il? 


curely  carried 
by  the  defend- 
ants from 
Buenos  Ayres 
to  Liverpool, 

delive^  to  the  defendants,  caused  to  be  shipped  in  good  order,  and  well 
6reach*^ihat  Conditioned,  in  and  upon  the  said  ship  or  vessel,  divers 
the  defendants  wares  and  merchandizes,  to  wit,  52  pipes,  and  3  half  pipes 
or  securely  of  tallow ;  53  pipes,  and  2  half  pipes,  and  2  quarter  pipes  of 
wa'J^^fnd^w-  grease,  and  I  pipe  of  hogskins,  of  great  value,  to  wit,  of  the 
chandizes,  but    value  of  2000/.,  to  be  taken  care  of,  and  safely  and  securelv 

that  through  .  ''  ^ 

their  improper  Carried  and  conveyed  by  the  defendants,  as  such  owners  as 
ligeoM^  &c5the  aforesaid,  in  and  on  board  of  the  said  ship  or  vessel,  from 

same  were 
broken  and 


damaged.  The  defendants  pleaded,  1st,  that  they  did  not  promise  ;  2nd,  that  the  w&res  and 
merchandizes,  were  not  broKen  or  damaged  bj  the  improper  stowage  or  negligence,  &c,  of  Uie 
defendants.    The  jury  found  for  the  plaintifln  on  the  first  issue,  and  for  the  defendants  on  the 

a  vj*  i*aiia.  **  iv  i^a     av  j*    %■  * 


second,  except  as  to  one  cask  of  grease,  which  had  been  injured  by  a  cask  of  tallow  falling  upon 
it,  and  they  gave  the  plaintiffs  12/.  damages.  HrM,  that  this  finding  amounted  to  a  eeneral  verdict 
for  the  plaintiffs,  and  that  the  defendants  were  not  entited  to  co^ts,  in  respect  of  that  part  of  the 
issue  found  for  them. 
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Buenos  Ayres^  aforesaid,  to  the  port  of  Liverpool,  aforesaid, 
there,  to  wit,  at  the  last  mentioned  port,  to  be  delivered  in 
the  like  good  order,  and  well  conditioned,  (all  and  every  the 
damages  and  accidents  of  the  seas,  and  navigation,  of  what- 
soever nature  or  kind,  excepted,)  unto  the  order  of  the 
plaintiffs,  or  their  assigns,  contents  and  weight  being 
unknown  to  the  defendants,  and  they  not  being  accountable 
for  leakage  :  and  in  consideration  thereof,  and  of  certain 
freight  and  reward,  to  the  defendants  in  that  behalf,  they, 
the  defendants,  then  promised  to  take  due  and  proper  care 
of,  and  safely  and  securely  carry,  and  convey,  and  deliver 
the  said  wares  and  merchandizes,  aforesaid,  (the  damages 
and  accidents  of  the  seas  and  navigation  being  excepted, 
as  aforesaid,  and  the  defendants  not  being  accountable  for 
leakage).  And  although  the  defendants  then  had  and 
received  the  said  wares  and  merchandizes,  to  be  carried, 
conveyed,  and  delivered  as  aforesaid ;  and  although  the 
said  ship  or.  vessel  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  &c.,  arrived  at  the  port  of  Liver- 
pool, aforesaid,  and  then  and  there  terminated  her  said 
voyage  from  Buenos  Ayres,  aforesaid,  yet  the  defendants, 
not  regarding  their  duty,  nor  their  said  promise,  did  not,  nor 
would  take  due  and  proper  care  of,  and  safely  and  securely 
carry,  and  convey,  or  deliver  the  said  wares  and  merchandizes, 
so  shipped  as  aforesaid,  to  or  at  the  port  of  Liverpool,  afore- 
said ;  but  so  negligently  behaved  and  conducted  themselves 
in  and  about  the  stowage,  and  otherwise  taking  care  of 
and  carrying  and  conveying  the  same,  that  by  and  through 
the  bad  and  improper  stowage,  negligence,  and  improper, 
and  careless  conduct  of  the  defendants,  and  their  servants 
in  that  behalf,  the  said  wares  and  merchandizes  were 
broken,  damaged,  forced  in,  shrunk,  diminished  in  bulk 
and  quantity,  and  became  and  were  of  little  or  no  value  to 
the  plaintiffs,  although  the  said  loss  or  damage  did  not 
arise  by  or  by  reason,  or  in  consequence  of  the  damages  or 
accidents  of  the  seas,  or  navigation,  or  the  leakage  of  the 
said  wares  and  merchandizes. 

H  H  H  2 


1839. 


ANDEaSON 

and  Others 

V. 

Chapman 
and  Others. 
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1839. 


Andkbbok 
and  Others 

9. 

Chapman 
and  Others. 
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Pleas.  Firsti  non-assumpserunt ;  second,  that  the  de- 
fendants did  take  due  and  proper  care  of  the  said  wares 
and  merchandizes,  in  the  said  declaration  mentioned,  and 
did  not  negligently  behave  and  conduct  themselves,  in  and 
about  the  stowage,  or  otherwise  taking  care  of,  and  carry- 
ing, and  conveying  the  said  wares  and  merchandises,  nor 
were  the  said  wares  and  merchandizes,  by  and  through  the 
bad  and  improper  stowage,  negligent,  improper,  and  care- 
less conduct  of  them,  the  defendants,  or  their  servants  in 
that  behalf,  broken,  damaged,  forced  in,  shrunk,  diminished 
in  bulk  or  quantity,  in  manner  and  form  as  in  the  said  de- 
claration is  alleged.     Issues  were  joined  upon  these  pleas. 

Upon  the  trial,  before  Mr.  Baron  Parke,  at  the  last 
Liverpool  Spring  Assizes,  it  appeared  that  the  goods  men- 
tioned in  the  declaration  were  part  of  the  cargo  brought 
over  by  the  vessel  Kingston,  from  Buenos  Ayres,  and 
belonged  to  the  plaintiffs,  and  that  £6  pipes  of  grease 
were  more  or  less  injured,  one  being  broken  jn  by  a  cask 
of  tallow  falling  upon  it  out  of  the  slings,  in  the  lowering 
of  it  into  the  hold  of  the  vessel,  off  the  port  of  Buenos 
Ayres,  two  being  reduced  to  mere  staves,  and  some  en- 
tirely, and  others  partially  empty.  The  plaintiffs  claimed 
144/.  8^.  3d.,  for  the  loss  upon  22  casks  of  grease,  by 
improper  stowage.  The  defendants  attributed  the  loss  to 
the  insufficiency  of  the  casks.  The  jury  found  a  verdict 
for  the  plaintiffs  on  the  first  issue,  and  for  the  defendants 
on  the  second,  except  as  to  the  cask  of  grease,  nhich 
had  been  injured  by  the  cask  of  tallow  falling  upon 
it  from  the  slings,  and  gave  the  plaintiffs  \2l.  damages. 
On  the  postea,  the  verdict  on  the  second  issue  was  dis- 
tributed partly  for  the  plaintiffs,  and  partly  for  the  defend- 
ants, according  to  the  above  finding.  Upon  the  taxation 
of  costs,  the  Master  allowed  to  the  plaintiffs  all  such  costs 
as  they  would  have  been  entitled  to,  if  separate  issues  had 
been  raised  upon  the  pleadings  in  respect  of  the  parts  of 
the  second  issue  found  for  the  plaintiffs  and  the  defendants 
respectively,  except  that  he  allowed  to  the  plaintiffs  the 
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whole  of  the  pleadings,  and  to  the  defendants  the  costs  of 
six  witnesses  on  the  second  issue,  a  considerable  propor- 
tion of  the  briefs,  and  counseFs  fees,  and  in  his  allocatur 
deducted  37/.  I7«.,  the  amount  of  costs  so  allowed  to  the 
defendants  from  the  costs  of  the  plaintiffs. 

Wightman^  on  the  part  of  the  plaintiffs,  obtained  a  rule 
to  shew  cause  why  the  Master  should  not  review  his  tax- 
ation, and  disallow  the  defendants'  costs,  against  which. 


1839. 


Anderson 

and  Others 

o. 

Chapman 
and  OUien. 


Watson  shewed  cause.  The  question  arises  upon  the 
1  Reg.  Gren.  H.  T.,  2  Wm.4,  s.  74(a),  which  provides,  that 
''  no  costs  shall  be  allowed  on  taxation  to  a  plaintiff,  upon 
any  counts  or  issues  upon  which  he  has  not  succeeded ;  and 
the  costs  of  all  issues  found  for  the  defendant  shall  be 
deducted  from  the  plaintiff's  costs."  It  is  well  estab- 
lished, that  a  plea  to  several  counts,  or  to  one  county  con- 
taining several  grounds  of  complaint,  may  be  found  dis- 
tributively,  and  that  a  defendant  is  entitled  to  costs  under 
the  above  rule,  in  respect  of  so  much  as  may  be  found 
for  him.  Cox  v.  Thomason  (Jb)^  Knight  v.  Brown  (c),  and 
Doe  d.  Errington  v.  Errington  (cQ.  The  latter  case  was 
an  ejectment  by  heir  at  law,  against  devisee  to  try  the 
validity  of  a  will.  There  was  one  count  and  one  demise, 
some  of  the  lands  claimed  were  copyhold,  to  which  the 
devisee  had  not  been  admitted ;  some  freehold,  of  which 
the  testator  had  died  seised,  and  the  remainder  freehold, 
contracted  for  by  the  testator,  but  not  conveyed  to  him. 
The  lessor  of  the  plaintiff  had  a  verdict  for  part  of  the 
lands,  and  the  defendant  for  the  residue.  The  issue  was 
held  to  be  divisible,  and  the  defendant  was  allowed  costs 
upon  the  finding  in  his  favour.  There  is  no  sound  distinc- 
tion between  that  case  and  the  present,  where  in  one  count 
a  breach  of  duty  is  imputed  in  respect  of  each  and  every 
part  of  the  cargo.     [Lord  Abinger,  C.  B. — This  is  differ- 


(a)  Ante,  Vol.  1,  p.  193. 
{b)  Ante,  Vol.  I,  p.  572  j  2  Cr. 
8c  J.  498. 


(c)  Ante,  Vol.  1,  p.  730 ;  2  Mo. 
and  Scott,  797. 

(d)  Ante»  Vol.  4,  p.  602. 
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ent  from  trespass,  and  such  actions  in  vhich  the  allegatiom 
are  in  their  nature  distinct  and  divisible.  Here  the  alle- 
gation is,  that  there  was  a  breach  of  duty  as  to  the  whole.] 
If  there  had  been  distinct  pleas  to  several  acta  of  ne^- 
gence,  there  could  be  no  doubt  of  the  defendants*  right  to 
costs  upon  the  pleas  on  which  he  succeeded.  [Lord  A^n- 
ger,  C.  B. — But  negligence  generally  is  charged].  The 
defendants'  plea  is  a  general  denial,  covering  all  the  acts 
of  negligence  which  the  plaintifls,  under  their  general  alle- 
gation, might  prove.  [Alderton,  B. — If  the  declaration, 
irom  the  generality  of  its  form,  will  fit  several  distinct  acts 
or  species  of  negligence,  the  defendants  should  have  ob- 
tained particulars.]  The  charge  of  negligence  is  in  its 
nature  divisible,  where  it  is  applied  to  several  things,  as  to 
which  there  may  be  several  different  acts  or  species  of 
negligence.  There  are  many  cases  in  which  it  is  necessai; 
to  enter  the  verdict  distributively.  For  instance,  in  trover, 
the  verdict  must  distinguish  between  the  goods  for  whi^ 
damages  are  recovered  and  the  rest.  So  on  a  plea  of 
lilKrum  tenenientum  in  trespass,  to  one  close  on  divers  dajs, 
(supposing  the  evidence  to  shew  the  close  to  have  been  the 
plaintiff"s  on  one  of  the  days,  and  the  def^dants'  on  the 
others,)  the  verdict  must  be  entered  according  to  the 
proof,  or  the  defendant  would  be  estopped  by  the  record 
from  setting  up  his  righthil  title  at  a  future  time.  [Lord 
Abinger,  C.  B. — If  the  days  are  not  specified  there  must 
be  evidence  to  apply  the  record  on  a  future  occasion.  The 
record  would  be  uncertain  as  to  the  days.  It  would  be  in- 
consbtent  with  the  rule,  that  a  plaintiff,  in  such  a  case,  may 
recover  for  a  trespass  on  one  day  alone,  to  allow  the  doctrine 
of  estoppel  to  operate  so  extensively,  as  to  render  uimeces- 
ftary,  or  to  exclude  evidence  in  explanation.]  At  all  events, 
this  shews  the  divisibility  of  a  plea  of  liberum  tenementum, 
for  which  PAyMian  V.  WAUe  and  Another  (a)  is  an  autho- 
rity.    A  plea  denying  a  general  charge  of  negligence. 


(a)  Ante,  Vol.  4,  p.  714. 
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which  may  consist  of  many  difl«rent  act8>  is  equally  divisible. 
Prudhomme  v.  Fraser  (a),  is  direcUy  in  point  That  was 
an  action  for  a  libel,  in  which  there  was  one  count,  and  a 
plea  of  not  guilty.  The  jury  found  a  verdict  for  the 
plaintiff,  and  also  that  a  great  part  of  the  alleged  libel  set 
out  in  the  declaration  did  not  apply  to  the  plaintiff.  The 
Court  were  of  opinion  that  the  parts  of  the  declaration 
which  were  found  not  to  apply  to  the  plaintiff,  were  divi- 
sible from  the  rest,  and  that  the  defendant  ought  to  have 
costs  in  respect  of  them.  Then  there  was  one  count  on 
one  publication  of  one  libel,  here  there  is  one  imputation 
of  negligence  with  regard  to  different  goods. 


1839. 

Andsrson 
and  Others 

V. 

Chapman 
and  Otben. 


Wightman^  for  the  plaintiffs.  The  cases  cited  on  the 
other  side,  proceeded  upon  a  principle  inapplicable  to  the 
present  case.  In  Cox  v.  Thomasan,  and  Knight  v.  Browne 
there  were  separate  counts,  disclosing  separate  causes  of 
action.  In  Doe  d.  Errington  v.  Errington,  the  issue  was 
upon  separate  causes  of  action,  set  forth  in  one  count.  In 
Phylhian  v.  White  and  Another,  the  declaration  specified 
three  closes,  and  the  replication  clearly  raised  a  separate 
issue  in  respect  of  each  close,  because  it  maintained  the 
count  which  was  divisible.  In  Prudhomme  v.  Fraser  the 
action  was  for  a  tort,  and  the  alleged  libellous  matter  might 
be  considered  as  divisible.  Here,  however,  there  is  only 
one  indivisible  cause  of  action,  viz.,  the  breach  of  contract 
by  negligence;  and  the  plea  raises  the  simple  question, 
was  the  contract  broken  by  the  defendants'  negligence  ? 
Secondly,  the  degree  or  extent  of  negligence,  is  not  in- 
volved in  the  issue,  and  is  material  only  with  reference  to 
the  inquiry  of  damages  which  is  consequent  upon  the 
finding  of  the  issue  in  the  plaintiffs'  favour.  The  action 
of  covenant  will  afford  a  better  analogy  than  the  actions 
of  trover,  or  trespass.  On  a  plea  of  performance  to  an 
assignment  of  a  breach,  in  not  papering,  painting,  glazing. 


(a)  2  Ad.  &  £11.  G45 ;  4  Nev.  &  Man.  512. 
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Akdbbson 
and  Othen 

V, 

Chapman 
•ad  Otfaert. 


&C.9  according  to  a  covenant  in  a  lease,  there  ■msl  be  a 
general  verdict  for  the  plaintiff;  if  a  breach  of  covenant  m 
any  of  the  particulars  mentioned  in  the  breach  be  proved, 
for  the  issue  would  be  upon  the  breach.  The  fiEuIure  la 
prove  the  whole  breach  would  merely  affect  the  amount  of 
damages.  In  Tuck  v.  Tuck  (a),  it  was  decided,  that  upoa 
a  plea  of  set-off  the  issue  must  be  found  for  the  plaintiff, 
unless  the  defendant  proves  the  whole  amount  to  which  Ae 
set-off  is  pleaded,  or  the  plaintiffs'  demand  is  answered  by 
the  proof  under  the  plea  of  set-off,  and  other  pleas  taken 
together.  [ParkCf  B. — Here  the  plea  is  not  in  ccmfessioB 
and  avoidance.]  But  the  plea  professes  to  answer  the 
whole  cause  of  action,  and  the  defendants  have  failed  in 
supporting  it.  If  the  defendants  had  obtauied  particulars 
of  demand,  and  paid  money  into  Court,  the  plaintifl&  might 
have  avoided  the  necessity  and  expense  of  a  trial. 


Lord  Abinoer,  C.  B. — Upon  looking  at  this  record,  it  is 
evident  the  parties  intended  to  go  to  trial  upon  a  question 
of  negligence  as  to  the  whole  cargo.  The  declaration  is 
in  assumpsit  upon  one  contract,  the  making  of  which  is 
denied  by  one  plea,  and  the  breach  by  another.  The  jury 
have  found  tliat  the  contract  was  made  as  alleged  in  the 
declaration ;  and  as  to  the  second  plea,  (which  denies  the 
alleged  breach  of  contract,)  they  have  found  for  the  de- 
fendants as  to  all  the  goods,  except  one  cask  of  grease, 
and  in  respect  of  that  they  have  given  the  plaintiffs  da> 
mages.  Now  this  finding  amounts  to  a  general  verdict  for 
the  plaintiffs  on  the  second  issue.  The  meaning  of  the 
second  plea  is,  that  the  defendants  have  committed  no 
breach  of  the  contract,  and  the  issue  raised  is,  was  there 
any  breach  of  the  contract  or  not  ?  When  they  determined 
this  issue  in  the  plaintiffs*  favour,  by  finding  that  there  was 
some  breach  of  contract,  all  that  remained  was  simply  an 
inquiry  of  damages.    The  confusion  has  arisen  firom  the 


id)  Ante,  p.  373. 
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fact  of  the  damage  to  the  goods  having  been  occasioned 
by  diffisrent  accidents,  for  some  of  which  the  defendants 
happen  not  to  be  responsible.  What  has  been  called  the 
finding  of  the  jury  for  the  defendants,  is  in  effect  nothing 
more  than  the  assignment  of  a  reason  why  the  damages 
given  were  limited  to  one  cask.  It  often  happens  that  a 
plaintiff  states  his  claim,  or  a  defendant  his  defence,  more 
widely  than  turns  out  to  be  necessary ;  and  although  much 
inconvenience  sometimes  results  from  this  practice,  it  may, 
perhaps,  be  justified  by  the  uncertainty  of  the  extent  to 
which  the  witnesses  will  go  in  their  testimony  on  the  trial, 
or  of  the  degree  of  credit  which  may  be  given  to  them. 
In  such  cases,  however,  the  parties  must  take  the  risk 
as  to  costs  according  to  the  established  rules  of  law. 
I  do  not  dispute  the  authority  of  the  cases  which  have 
been  referred  to.  No  doubt  a  single  plea  to  several  counts 
raises  separate  issues,  and  a  single  plea  to  a  single  count, 
comprising  several  causes  of  action,  has  the  same  effect. 
Of  this  latter  class  of  cases,  the  action  of  ejectment  is  an 
example.  The  claim  of  the  lessor  of  the  plaintiff  may  be 
for  freehold  and  copyhold  lands,  or  for  lands  of  the  same 
kind,  upon  different  titles,  and  the  verdict  may  be  entered 
distributively ;  and  unless  the  verdict  be  entered  according 
as  the  evidence  supports  or  defeats  the  different  claims, 
the  sheriff  may  deliver  possession  of  the  whole  lands, 
when,  in  fact,  the  lessor  of  the  plaintiff  may  have  recovered 
part  only,  and  it  would  be  necessary  to  apply  to  the  Court 
to  compel  a  restoration  of  the  lands,  the  possession  of  which 
has  been  wrongfully  delivered.  In  such  a  case,  therefore, 
the  count  and  plea  are  of  necessity  divisible.  The  same 
may  be  said  of  actions  of  trespass,  such  as  Phythian  v. 
White  and  Another y  where  the  plaintiff  complained  of  tres- 
passes to  three  specified  closes,  and  the  replication  (which 
was  assimilated  to  a  plea  of  liberum  tenementum,)  sup- 
ported the  claim  in  the  declaration,  which  set  forth  a  divi- 
sible cause  of  action,  or  rather  a  separate  cause  of  action 
in  respect  of  each  close.     With  regard  to  Prudhomme  v. 


18a9. 


ANOxasoN 
and  Othen 

r. 

Chapman 

andOtfaen, 
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and  Othert 

9. 

Chapman 
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Fnuer^  I  have  had  some  doubt  as  to  the  correctness  of  the 
opinion  there  expressed.  The  question  of  chests,  indeedi 
does  not  appear  to  have  been  clearly  decided.  If  there  be 
several  libels,  and  several  publications,  there  must  of  course 
be  several  issues  raised  by  a  plea  of  not  guilty  to  the  whole. 
But  if  one  publication  of  one  libel  only  be  alleged,  it  may  be 
questioned  whether  there  is  more  than  one  issue,  or  whether 
it  be  divisible.  This,  however,  is  a  difiPerent  case,  as  it  is 
clear  that  there  is  but  one  cause  of  action,  and  one  issue, 
not  in  its  nature  divisible,  although  the  amount  of  damages 
may  have  depended  upon  the  greater  or  les  sextent  of  the 
injury  sustained  from  the  negligence  of  the  defendants. 


Parke,  B. — At  the  commencement  of  this  discussion,  I 
entertained  some  doubt  as  to  the  conclusion  to  which  we 
ought  to  come,  as  I  conceived  that  where  several  causes  of 
action  are  included  in  one  count,  the  issue  upon  a  plea  to 
the  whole  count  must  be  separate  as  to  each  of  the  causes 
of  action.  But  the  declaration  in  this  case  shews  only  (me 
cause  of  action,  arising  upon  the  breach  of  one  contract, 
and  the  principal  inquiry  on  the  trial  seems  to  have  been 
as  to  the  amount  of  damages,  of  which  there  can  be  no 
issue,  and  no  distribution  on  the  record.  The  object  of 
the  rule  of  H.  T.,  2  Wm.  4,  s.  74,  was  to  correct  what 
appeared  to  be  an  erroneous  interpretation  of  the  statutes 
S3  H.  8,  c.  15,  and  4  Jac.  I,  c.  3,  which  give  costs  to  de- 
fendants. The  rule  was  not  made  under  the  authority  of 
any  act  of  Parliament,  empowering  the  Courts  to  modify 
or  alter  the  law  of  costs,  but  contains  an  expression  of  the 
opinion  of  the  three  Courts,  that  where  the  jury  find  one 
or  more  issues  for  a  defendant,  he  is  entitled  to  costs  under 
those  statutes  contrary  to  the  decision  in  Pasian  t.  Stan- 
way  (a),  and  several  subsequent  cases  (6).     In   Cox    v. 


\-.  f 


(a)  5  East.  261. 

(6)  See  Holroyd  v.  Breare,  4  B. 
&  Al.  43,  700 ;  Trotman  v.  Holder, 
1   B.  &   B.   222 ;    House  v.   The 


Treasurer  qf  the  Thames  Navijfa- 
tion,  3  B.  &  B.  117;  Longden  v. 
Bourn,  I  B.  &  C.  278 ;  Hopkins 
V.  Barnes,  2  Price,  136. 
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Thomasonf  and  Knight  v.  Brown,  where  there  were  several 
counts,  and  one  plea^  the  rule  was  held  to  apply.  These 
cases  were  followed  up  by  Doe  d.  Errington  v.  Errington, 
where  there  was  one  count  alleging  separate  causes  of 
action,  or  at  least  a  divisible  cause  of  action,  I  think  these 
decisions  right,  and  I  should  hold  the  same  with  respect 
to  a  similar  count  in  trespass.  I  am  not  prepared  to  con- 
tradict Prudhomme  v.  Eraser ,  though  I  confess  myself  not 
to  be  without  some  doubt  of  its  correctness.  Here  the 
question  is,  whether  the  declaration  charges  the  negligence 
or  breach  of  contract  distributively,  as  to  each  part  of  the 
cargo  in  question,  so  as  to  enable  the  defendants  to  raise  a 
separate  issue  as  to  each  part,  or  alleges  one  breach  of 
contract,  consisting  in  negligence  to  some  extent,  and 
applies  the  charge  of  negligence  to  the  whole  and  every 
part  of  the  cargo,  with  a  view  to  widen  the  scope  of  the 
plaintiffs'  evidence  on  the  question  of  damages.  Upon  the 
latter  construction,  which  I  think  is  the  right  one,  the  issue 
upon  the  second  plea,  was  simply  upon  the  breach  of  con- 
tract, and  involved  no  question  as  to  the  extent  of  damage 
sustained  in  consequence  of  the  breach.  The  case  appears 
to  me  to  be  analogous  to  the  case  of  covenant  put  by  Mr. 
Wightmcm.  The  defendants,  therefore,  are  not  entitletl 
to  costs. 


1839. 


Anderson 
and  Othert 

V. 

Chapman 
and  Othen. 


Alderson,  B. — The  first  issue  is  on  non-assumpsit,  and 
is  found  for  the  plaintiffs.  The  second  issue  is  on  a  plea 
which  denies  any  breach  of  contract.  That  also  is  found 
for  the  plaintiffs.  The  rest  was  an  inquiry  of  the  amount 
of  damages,  which  is  no  part  of  the  issue.  The  plaintiffs 
have  not  recovered  so  much  in  the  way  of  damages  as  they 
claimed ;  but  how  can  the  defendants  be  entitled  to  costs 
under  the  rule,  seeing  that  no  issue,  and  no  part  of  any 
issue  is  found  for  them  ?  The  Master,  however,  will  not 
allow  to  the  plaintiffs  costs  relating  to  the  matters  on  which 
they  failed  on  the  trial. 


Gurneyy  B.,  concurred. 
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A  defendant 
may  be  taken 
in  execution 
upon  a  ca.  sa., 
sued  out  within 
the  year  after 
judgment, 
though  not  ex- 
ecute until 
after  the  year ; 
iind  such  writ 
may  be  re- 
turned  and 
filed  at  any 
time. 


Simpson  r.  Heath. 

r  •  WILLIAMS  had  obtained  a  rule  nisi,  to  set  aside 
the  execution  issued  in  this  case  for  irregularity.  Final 
judgment  was  signed  in  the  month  of  March,  1837,  and  on 
the  21st  December,  in  the  same  year,  a  capias  ad  satisfaci- 
endum issued,  upon  which  the  defendant  was  arrested,  on 
the  26th  July,  1838.  The  writ  was  returnable  ioimediately 
after  the  execution  thereof.  The  objection  was,  that  the 
writ  of  execution  was  not  returned  and  filed  within  the 
year,  and  that,  therefore,  it  was  necessary  to  revive  the 
judgment  by  scire  facias. 


Humfrey  shewed  cause. — The  question  is,  whether  a 
defendant  can  be  taken  upon  a  writ  more  than  a  year  old  ? 
Under  the  former  practice  a  writ  was  considered  stale 
after  a  year  and  a  day.  That  practice  was  founded  on  the 
statute,  Westm.  2,  13  Edw.  1,  c.  45,  which  enacts,  ''  that 
those  things  which  are  found  enrolled  before  them  that 
have  record,  or  are  contained  in  fines,  whether  they  be 
contracts,  covenants,  obligations,  services  or  custom  acknow- 
ledged, or  other  things  whatsoever,  enrolled,  wherein  the 
King's  Court,  without  offence  of  the  law  and  custom,  may 
execute  their  authority,  from  henceforth  they  shall  have 
such  vigour,  that  hereafter  it  shall  not  need  to  plead  them. 
But  when  the  plaintiff^  cometh  to  the  King's  Court,  if  the 
recognizance  or  fine  levied  be  fresh,  that  is  to  say,  levied 
within  the  year,  he  shall  forthwith  have  a  writ  of  execution 
of  the  same  recognizance  made.  And  if  the  recognizance 
were  made  or  the  fine  levied,  of  a  further  time  passed,  the 
sheriff*  shall  be  commanded  that  he  give  knowledge  to  the 
party,  of  whom  it  is  complained,  that  he  be  afore  the  jus- 
tices at  a  certain  day,  to  shew,  if  he  hath  anything  to  say, 
why  sucb  matters  enrolled  or  contained  in  the  fine  ought 
not  to  have  execution.  And  if  he  do  not  come  at  the  day, 
or  pcradventure  do  come,  and  can  say  nothing  why  execu- 
tion ought  not  to  be  done,  the  sheriff*  shall  be  commanded 
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to  cause  the  thing  enrolled  or  contained  in  the  fine  to  be        1839. 
executed."     But  now,  by  the  3  &  4  Wm.  4,  c.  67,  8.  2,     ^"gj^J^^^Ji^ 
*'  after  reciting  that  by  the  existing  law,  and  practice  of  <»• 

the  Courts  of  Common  Law,  actions  may  be  brought,  and 
issues  proceed  to  trial,  and  final  judgment  in  vacation,  not- 
withstanding the  cause  of  action  may  have  arisen  subse- 
quent to  the  then  preceding  term ;  it  is  enacted,  that  all 
writs  of  execution  may  be  tested  on  the  day  on  which  the 
same  are  issued,  and  be  made  returnable  immediately  after 
the  execution  thereof.**  The  object  of  that  enactment 
appears  to  be  to  remedy  the  expense  and  inconvenience  of 
the  former  practice,  which  required  the  writ  to  be  returned 
within  the  year.  [ParkCf  B. — The  object  of  the  statute 
was  to  place  final  process,  upon  the  same  footing  as  mesne 
process.]  Where  the  time  of  executing  the  writ  is  not 
limited,  except  by  the  means  which  the  sheriff* has  of  taking 
the  party,  there  seems  no  reason  why  the  writ  should  not 
be  in  full  force  until  the  sheriff  has  had  an  opportunity  of 
executing  it.  [Parke,  B. — The  rule  was  granted  not  be- 
cause the  Court  entertained  any  doubt,  but  because  my 
brothers,  Coltman  and  Liiiledale,  have  decided  differently 
at  Chambers.] 

V.  Williams,  in  support  of  the  rule. — The  old  practice 
was  not  founded  upon  the  statute  of  Westm.  2 ;  but,  from 
the  earliest  periods  of  the  Common  Law,  it  was  an  esta- 
blished rule,  that  if  a  year  elapsed  between  the  time  of 
signing  judgment  and  issuing  execution,  the  law  pre- 
sumed that  the  defendant  might  have  some  cause  to  show 
against  the  execution  issuing,  and,  therefore,  gave  him  the 
opportunity,  by  requiring  a  scire  facias,  to  revive  the  judg- 
ment. The  cnly  exception  was,  with  respect  to  real  actions, 
where  the  judgment  was  in  rem. ;  and  there  the  execution 
might  be  sued  out  at  any  time.  The  practice  clearly  ap- 
pears from  Sir  Waller  IValler's  case,  T.  T.,  31  Eliz.,  which 
is  three  times  reported  in  Leonard  (a).     There,  "it  was 

(a)  2  Leon.  77  ;  3  Id.  259;  4  Id.  44. 
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moved,  that  if  one  hath  judgment  in  debt,  and  upon  that, 
within  the  year  and  day,  sues  a  capias  ad  satisfaciendum, 
although  he  doth  not  prosecute  the  same  by  the  space  of 
two  or  three  years,  yet,  when  he  pleasetb,  he  may  proceed 
thereupon,  and  he  shall  not  be  put  to  a  scire  facias ;  for  a 
writ  of  execution,  once  sued  forth,   shall  be  a  continoal 
claim,  and  the  party  shall  never  be  put  to  a  scire  facias; 
and  of  such  opinion  was  PhilUpsJ*    But  Manwood^  C.  B., 
says,  "  I  grant  that  if  one  bath  sued  forth  a  writ  of  execu- 
tion, and  that  he  continued,  by  vicecomes  non  misit  breve, 
for  two  or  three  years,  yet  the  plaintiff  may  proceed  there- 
upon, and  shall  not  be  put  to  a  scire  facias;  but,  if  such 
writ  be  sued  forth  and  not  continued,  but  discontinued  by 
a  year  and  a  day,  he  shall  be  put  to  a  scire  facias ;  for  it 
is  negligence  of  the  plaintiff  of  not  continuing  it,  which, 
within  the  year  and  the  day,  he  might,  without  order  of 
the  court ;  but,  after  the  year,  not  by  any  order  of  the 
court."    The  same  practice  is  adverted  to  in  Ognel  and 
Pastans  case  (a).   In  Aires  v.  Hardress  (6),  ''  a  fieri  facias 
was  taken  out  within  the  year,  and  nulla  bona  returned : 
this  is  continued  down  for  several  years,  and  then  a  capias 
ad  satisfaciendum  issued;  and  whether  that  be  regular  or 
no  was  the  question.**     The  Court  took  time  to  inquire ; 
and,  on  the  last  day  of  term,  the  Chief  Justice  {Parker) 
said, — ''  If  this  were  a  new  case,  we  should  think  it  bard 
to  take  away  all  scire  facias* ;  but  the  practice  had  gone 
too  far  to  think  of  overturning  it  now.'*     In  that  case  it  is 
evident  that  the  writ  was  returned,  though  it  does  not  ap- 
pear at  what  time.     In  Blayer  v.  Baldwin  (c),  defendant 
having  been  arrested  by  a  ca.  sa.  on  an  old  judgment  ob- 
tained in  Trinity  Term,  1756,  without  any  revival  of  the 
judgment,  applied  to  the  Court,  and  obtained  a  rule  to 
show  cause  why  the  ca.  sa.  should  not  be  set  aside  as  irre- 
gular :  on  shewing  cause,  plaintiff  produced  a  roll,  whereon 
continuances  were  entered  of  a  fi.  fa.  sued  out  within  the 


(a)  2  Leon.  S4. 
(6)  1  Str.  100. 


(c)  2  Wils.  82;  Barnes,  213. 
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year,  viz.  to  April,  1757,  by  vicecomes  non  misit  breve,  ^  1839* 
and  ca.  sa.  awarded  thereon ;  but  the  first  fi.  fa.,  nor  any 
other  appearing  to  be  returned  by  the  sheriff,  the  conti* 
nuances  entered  as  aforesaid,  were  deemed  insufficient  to 
support  the  ca.  sa.  on  this  old  judgment,  not  revived  by 
sci.  fa.,  and  the  rule  was  absolute  to  set  aside  the  ca.  sa.*' 
fViUes,  C.  J.,  gave  the  greatest  attention  to  this  subject, 
in  the  case  of  Karver  v.  James  (a).  There  the  question 
was,  whether  the  Statute  of  Limitations  could  be  saved  by  a 
writ  which  was  never  returned  ?  and  the  Chief  Justice 
was  of  opinion  that  it  could  not,  and  he  refers  to  a  decision 
to  that  effect  in  the  House  of  Lords,  reversing  a  previous 
decision  in  the  Court  of  Common  Pleas ;  and  he  observes, 
'*  that  it  would  be  greatly  inconvenient  if  a  plaintiff  might 
sue  out  a  writ,  and  keep  it  in  his  pocket  for  six  years  toge- 
ther, of  which  the  defendant  could  not  possibly  have  any 
notice."  The  reason  for  this  practice  given  by  HoUf  C.  J., 
in  Aiwood  v.  Burr  (Jb)^  is  adopted  by  Lord  Kenyan,  in 
Harris  v.  Woolford  (c),  viz.,  that  until  the  return  of  the 
first  writ,  the  Court  is  not  in  possession  of  the  cause,  so  as 
to  award  an  alias  or  pluries.  In  the  last  case  BuUer,  J., 
also  adverts  to  the  inconvenience  which  would  ensue  if 
the  plaintiff  were  permitted  to  sue  out  a  writ,  and  keep  it 
any  length  of  time  without  getting  it  returned.  The  same 
doctrine  applied  to  the  writ  of  journey's  accounts.  Spen^ 
cer's  case  (rf). 

Thus,  the  older  authorities  are  uniform  in  support 
of  the  practice  contended  for.  With  respect  to  the 
modern  cases,  in  2  Wms.  Saund,  68,  d  ;  it  is  said,  that 
''  the  construing  of  a  writ  of  execution  differs  in  one 
respect  from  that  of  the  writ  of  mesne  process :  in  the  lat- 
ter the  same  species  oF  writ  must  be  continued  down ;  but 
with  respect  to  executions,  it  is  held,  that  one  sort  of  writ 
sued  out,  returned,  and  filed,  will  support  the  awarding  of 

(fl)  Willes,  255.  (c)  6  T.  R.  617. 

(6)  7  Mod.  3.  id)  6  Co.  376. 
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a  diflferent  kind  of  execution  afterwards.     Thus,  a  capias 
ad  satisfaciendum,  or  elegit,  may  issue  after  the  year,  upon 
a  fieri  facias  sued  out,  returned,  and  filed  within  the  year. 
It  must  be  admitted,  that  a  diflferent  practice  is  stated  in 
Tldd,  1 103,  where  it  b  said,  that  "  the  general  rule,  that 
the  plaintiflT  cannot  take  out  execution,  after  the  year,  with- 
out a  scire  facias,  must  be  understood  with  the  following 
restrictions :  When  a  fieri  facias,  or  capias  ad  satisfacien- 
dum is  taken  out  within  the  year,  and  not  executed,  a  new 
writ  of  execution  may  be  sued  out  at  any  time  afterwards, 
without  a  scire  facias,  provided  the  first  writ  be  returned 
and  filed,  and  continuances  entered  from  the  time  of  issuing 
it,  which  continuances  may  be  entered  after  the   issuing 
of  the  second  writ,  unless  a  rule  be  made  upon  motion 
for  the  proceedings  to  remain  in  statu  quo/*     But,  with 
reference  to  that  passage,  it  should  be  observed,  that  it  is 
similar  to  the  observations  of  the  editor  of  Saunders^  in 
the  note  72  &,  which  refers  to  the  preceding  note.  [^Parke^ 
B. — I  do  not  find  any  authority  that  the  writ  must  be  filed 
within  the  year.     Suppose  judgment  was  signed  upon  the 
1st  January,  and  the  writ  was  sued  out  on  the  SIst  De- 
cember following,  upon  which  the  defendant  was  taken  on 
the  2A  January.]     Then  the  arrest  would  be  bad,  as  hav- 
ing taken  place  at  a  greater  interval  than  a  year.     In  Set* 
lovLS  Practice  (a),  after  adverting  to  the  rule,  that  execu- 
tion must  be  sued  out  within  the  year  and  day,  or  the  judg- 
ment revived  by  scire  facias,  it  is  said,  "  But  the  writ  need 
not  be  actually  executed  within  that  period ;  for  if  the 
fi.  fa.,  ca.  sa.,  or  elegit,  be  but  sued  out  and  returned 
within  the  year,  continuances  may  be  entered  upon  the 
roll  firom  term  to  term,  to  the  time  of  the  execution,  which 
may  be  at  any  time  after  the  year,  and  as  good  as  if  the 
judgment  had  been  revived  by  scire  facias.'*     The  same 
practice  is  stated  in  Archbold  (6).    The  practice  contended 
for  on  the  other  side  is  at  variance  with  the  spirit  of  the 


(v)  p.  515. 


(6)  p.  852. 
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3  &  4  Wm.  4,  c.  42,  s.  3,  which  limito  proceedings  in  debt,  1^89. 
covenanty  or  scire  facias,  to  twenty  years.  It  never  could 
have  been  intended  by  the  legislature  to  allow  a  party  to  sue 
out  a  writ  of  execution,  and  keep  it  unexecuted  for  twenty 
years  or  more.  Formerly,  if  a  plaintiff  delayed  executing  a 
writ  of  inquiry  till  a  year  after  interlocutory  judgment,  he 
could  not  do  so  without  a  scire  facias ;  How  v.  Acion  (a) : 
and  there  seems  no  reason  why  the  Court  should  not  come 
to  the  same  conclusion  with  respect  to  a  writ  as  a  judg- 
ment. [Parke,  B. — That  is  not  the  rule  now ;  a  term's 
^  notice  is  sufficient] 

Cur  adv.  vuU. 

Parke,  B.,  on  a  subsequent  day,  delivered  the  judg- 
ment of  the  Court. — The  question  in  this  case  was,  whe- 
ther a  defendant  could  be  taken  in  execution  upon  a  writ 
of  capias  ad  satisfaciendum,  sued  out  within  the  year,  but 
not  executed  until  afterwards  ?  or  whether  the  proceedings 
are  irregular,  unless  the  writ  was  returned  and  filed  within 
a  year  and  a  day  ?  We  are  of  opinion,  that  the  proceedings 
were  regular,  and  that  no  scire  facias  was  necessary ;  and  this 
will  appear  by  reference  to  the  old  authorities.  Lord  Coke, 
in  his  reading  upon  the  statute  of  Westm.  2  (b),  says,  ''Some 
diversity  of  opinion  hath  been,  whether  there  was  a  scire 
facias  at  the  common  law  before  this  act  ?  and  the  doubt 
grew  for  want  of  distinguishing  between  personal  actions 
and  real  actions ;  for  true  it  is,  that  in  personal  actions,  if 
the  plaintiff,  after  judgment  given  or  recognizance  acknow- 
ledged, sued  out  no  process  of  execution  within  tlie  year, 
he  could  have  no  scire  facias ;  but  the  plaintiff,  or  counsel, 
was  driven  to  his  original  (which  is  to  be  intended  upon 
the  judgment  or  recognizance),  as  in  actions  of  debt,  writs 
of  annuity,  or  other  personal  actions  wherein  debts  or  da- 
mages are  recovered,  or  upon  recognizance.**     Lord  Coke 

(a)  12  Mod.  500.  (b)  2  Inst  469. 

VOL.  VII.  Ill  D.  P.  C. 
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afterwards  says*  in  the  same  reading,  **  If  the  demandant 
or  plaintiff  taketh  his  process  of  execution  within  the  year, 
though  it  be  not  sued  within  the  year,  yet,  if  he  continvie 
the  same,  he  may  have  process  of  execution  at  any  time 
after  the  year.**  In  Qilberi  an  Executians,  p.  94,  it  is 
said,  **  But  though  there  was  a  year  and  a  day  to  execute 
the  judgment,  yet,  if  there  was  execution  taken  out,  and 
that  was  continued  beyond  the  year,  there  was  no  occasion 
for  a  scire  facias  ;  for  then,  at  common  law,  there  was  a 
presumption  that  the  judgment  was  satisfied.**  The  con- 
text clearly  shews  this  to  be  a  misprint,  and  most  be  read 
with  precaution ;  for  he  adds,  ''  Because  there  appeared 
an  execution  taken  out,  and  it  was  the  default  of  the  minis- 
ter that  it  was  not  served.'*  The  result  of  these  authorities 
is,  that  if  the  plaintiff  sue  out  his  writ  of  execution  within 
the  year  no  scire  facias  is  necessary  to  revive  the  judg- 
ment ;  but  if  the  year  be  suffered  to  expire  without  exe- 
cution, he  must  continue  the  writ  down  in  the  proper  way ; 
the  object  of  that  being  to  connect  the  subsequent  writs  with 
that  which  is  first  issued.  The  cases  cited  by  Mr.  WilUamt 
are  not  authorities  to  the  contrary :  that  of  Sir  FF.  Waller 
is  an  authority  to  shew  that  the  necessary  continuances 
must  be  entered  when  the  first  writ  is  not  acted  upon ;  aad 
it  appears,  from  that  case,  to  have  been  the  opinion  of 
Phillips,  if  a  party  sue  out  his  writ  within  a  year  and  a 
day,  no  scire  facias  is  necessary ;  but  if  a  year  and  a  day 
intervene  the  process  is  discontinued,  and  the  plaintiff  is 
put  to  his  scire  facias.  All  that  the  party  has  to  do  when 
the  writ  is  sued  out  within  the  year,  is  to  enter  continu- 
ances. It  appears  firom  the  practice,  as  laid  down  in 
JVelden  v.  Greg  (a),  that  continuances  may  be  entered  at 
any  time ;  but  in  Karver  v.  James  and  Player  v.  Baldwin^ 
it  was  settled,  that  to  warrant  the  entry  of  such  continu- 
ances, the  first  writ  must  be  returned  and  duly  filed.  It 
appears,  that  in  order  to  avoid  the  necessity  of  a  scire  fiicias, 
the  party  must  sue  out  the  first  writ  within  the  year ;  but 


(a)  1  Sid.  59. 
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we  do  not  find  any  authorities,  except  the  recent  decisions        1839. 
before  a  single  judge  and  the  statements  contained  in  the       sdipsom 
modem  books  of  practice,  that  the  writ  must  be  returned  *• 

and  filed  within  the  year.  Under  the  old  practice,  and  even 
still,  a  writ  of  execution  might  be  made  returnable  within 
several  terms  after  the  issuuig  of  it ;  and»  provided  it  was 
sued  out  within  the  year,  the  defendant  might  be  taken  in 
execution  at  any  time  before  the  return  of  the  writ*  Under 
the  new  practice,  and  since  the  alteration  of  the  form  of  writ, 
by  making  it  returnable  immediately  after  execution,  the 
defendant  may  also  be  taken  after  the  year  upon  a  writ 
sued  out  within  the  year,  as  the  legislature  has  not  thought 
fit  to  limit  the  duration  of  these  writs,  as  it  has  those  of 
mesne  process,  to  four  months*  The  inconvenience  which 
has  been  alluded  to  is  more  nominal  than  real,  as  the 
defendant,  if  improperly  taken,  will  be  entitled  to  relief^ 
either  upon  application  to  the  Court,  or  by  an  audita 
querela. 

Rule  discharged* 


BuLLBY  v^  FovLKSs  and  JoNttsl. 

m/fH  ELLOR  mowed  to  rescind  an  order  of  Gfim^y,  B.    loan  action  by 
and  for  leave  to  plead  lieveral  matters.     The  action  was  l[iceptor*ofa* 
brought  by  indorsee  against  acceptor  of  a  bill  of  exchange,  ^jj][°'**t|j^ 
and  the  defendant,  Foulkes,  proposed  to  plead,  first,  that  Court  allowed 
he  did  not  accept  the  bill :  Secondly,  that  J.  H.  did  not  in-  piead,  istde« 
dorse  the  bill :  Thirdly,  that  before  the  acceptance  of  the  ce^J^„t^'2^, 
bill,  the  drawer,  the  defendants,  and  one  Samuel  MacCul-  denybgthein- 

'  '  •  •  J    donement ;  3d, 

loch,  were  associated  together  as  co^partners  in  getting  and  a  special  niea, 
selling  lime,  coal,  &c»,  subject  to  a  stipulation,  that  if  either  tiff  jomtw 
of  the  co-partners  in  the  association  should  sell  or  transfer  ^^^  JJ^^^; 
his  share  or  interest,  the  transferree  should  become  subject  and  defandatili 
and  liable  to  all  compacts  and  liabilities  to  which  the  vendor  nershipt  and 

that  the  bill 
v»as  accepted 
by  one  defendant,  in  fraud  of  the  other  five.    That  drawer  having  notice,  indorsed  it  after  it  becauM 
due ;  6th,  that  bill  was  indorsed  to  plaintiff  for  his  accommodation  j  7th,  that  bill  was  drawn  for 
accommodation  of  drawer  :  8th,  a  similar  plea,  alleging  the  bill  to  have  been  mdorsed  after  it 
became  due  j  9th,  that  the  bill  was  drawn,  accepted,  and  indorsed  by  fraud  and  covin* 

I  I  I  3 
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and 

J0NE8. 


was  liable ;  that  the  bill  was  accepted,  not  only  on  behalf  of 
defendants,  but  of  the  drawer,  and  the  said  Samuel  MacCul- 
loch,  and  for  the  affairs  of  the  association ;  and  that  after 
the  acceptance  thereof,  and  before  the  commencement  of 
the  suit,  the  plaintiff* purchased  MacCulloch*s  interest  in  the 
association,  and  was  accepted  as  a  member,  and  became 
jointly  liable  with  the  defendants  upon  the  bill :  Fourthly, 
that  drawer  and  the  defendants  were  in  partnership,  and 
that  the  bill  was  accepted  by  defendant  Jones,  out  of  due 
course  of  business,  and  in  fraud  of  defendant,  Abel  Foulkes, 
and  that  J.  Hardwick,  and  plaintiff*  respectively,  had  notice 
thereof,  at  the  time  of  the  acceptances  and  indorsement : 
Fifthly,  that  Hardwick  had  notice  of  the  facts,  and  indorsed 
it  to  the  plaintiff* after  it  had  become  due:  Sixthly,  that 
the  bill  was  indorsed  by  Hardwick  to  plaintiff",  for  his 
accommodation :  Seventhly,  that  drawer  and  the  defend- 
ants were  in  partnership ;  that  the  bill  was  drawn  and  ac- 
cepted for  the  accommodation  of  Hardwick,  and  indorsed 
by  him  to  the  plaintiff^,  for  his  accommodation :  Eighthly,  a 
similar  plea,  alleging  the  bill  to  have  been  indorsed  after  it 
became  due :  Ninthly,  that  bill  was  fraudulently  and  covin- 
ously  drawn,  accepted,  and  indorsed ;  and  was  obtained  by 
plaintiff^,  by  fraud,  covin,  and  collusion  of  Robinson,  Jones* 
Hardwick,  and  plaintiff*. 

The  learned  judge  refiised  to  allow  the  third,  fourth,  fifth, 
and  seventh  pleas. 


Mellor  obtained  a  rule  nisi,  against  which 

Martin  shewed  cause,  and  objected  that  the  third  plea 
was  bad  in  law. 


Per  Curiam. — The  question  is,  not  whether  the  pleaa 
are  bad,  for  in  that  case  you  should  demur,  but  whether  or 
no  they  present  distinct  subject  matters  of  defence  !  Here 
the  pleas  are  all  of  a  diff*erent  nature. 

Rule  absolute. 
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Jones  v.  Jones, 
JlIEBT.  The  declaration  stated  that  the  plaintiff;  at  the  A  declarauon 

on  a  judgment 

county  court  of  the  Hon.  Thomas  Pryce  Lloyd,  sheriff  of  of  a  county 
the  county  of  Carnarvon,  held  at  Pullheli,  in  and  for  the  SKe  bSSS 
said  county,  and  within  the  jurisdiction  of  the  said  Court,  ^fj^^^^^  *^* 
on  a  certain  day,  to  wit,  &c.,  before  the  said  Thomas  Pryce  suitors  w  bad 
Lloyd,  sheriff;  and  the  suitors  of  the  said  Court,  came  ac-  demurrer. 
cording  to  the  custom  of  the  said  Court,  by  William  Lloyd  SeHn  wcr 
Roberts,  his  attorney,  duly  appointed,  and  then  and  there  case  it »  neces- 
in  the  said  Court,  according  to  the  custom  of  the  said  in  the  declara- 
Court,  levied  his  plaint  against  the  defendant  in  a  plea  of  of  the  suiton. 
debt  of  39s.  lid.  for  a  certain  cause  of  action  arising  to 
the  plaintiff*  within  the  jurisdiction  of  the  said  Court,  and 
such  proceedings  were,  therefore,  had  that  afterwards,  to 
wit,  on,  &c.,  at  the  county  court  of  Sir  Richard  Bulkeley 
Williams  Bulkeley,  Bart.,  then  being  sheriff*  of  the  said 
county,  duly  holden  at  Carnarvon,  in  and  for  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court, 
before  the  said  last-mentioned  sheriff*,  and  certain  free 
suitors  of  the  said  Court ;  the  plaintiff*,  by  the  considera- 
tion and  judgment  of  the  said  Court,  recovered  against  the 
said  defendant  1/.   I2s.  6d.  for  his  said  debt,  and  also 
6/.  8s.  2d.,  which  in  and  by  the  said  Court  before  the  said 
last-mentioned    sheriff^  and  suitors  were  then  adjudged  to 
the   plaintiff*  with  his  assent  for  his  damages   which  he 
had  sustained,  as  well  by  reason  of  the  detention  of  the 
said  debt  as  for  his  costs  and  charges  by  him  in  and  about 
his  suit  in  that  behalf  expended,  whereof  the  defendant 
was  convicted  as  by  the  memorandum  and  proceeding 
thereof  remaining  in   the   said  county  court  more  fully 
appears,  which  said  judgment  still  remains  in  its  full  force, 
unreversed  and  unsatisfied. 

Special  demurrer,  assigning  for  cause,  that  the  county 
court  in  the  said  declaration  first  mentioned,  is  therein 
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alleged  to  have  been  held  before  the  said  Thomas  Pryce 
Lloydi  sheriff,  and  the  suitors  of  the  said  Court,  and  the 
county  court  in  the  said  declaration  last-mentioned  is 
therein  alleged  to  have  been  holden  before  the  said  Sir 
Richard  Bulkeley  Williams  Bulkeley,  Bart.,  then  being 
sheriff  of  the  said  county  of  Carnarvon,  and  certain  free 
suitors  of  the  said  county  court,  whereas  by  law  die 
county  court  in  each  and  every  county,  must  be  held 
before  the  suitors  of  such  county  only,  and  not  before  the 
suitors  and  sheriff  or  any  other  person  or  persons;  and 
also,  that  in  and  by  the  said  declaration,  it  is  stated  and 
shewn,  that  the  sheriff,  in  the  declaration  first^mentioned, 
was  a  judge  of  the  said  county  court  in  the  said  declara- 
tion first-mentioned,  and  that  the  sheriff,  in  the  declaration 
last-mentioned,  was  a  judge  of  the  county  court  in  the  de- 
claration last-mentioned,  which  is  incongruous,  at  variance 
with  law  and  impossible ;  and  also,  that  it  is  not  stated, 
nor  does  it  appear  in  or  by  the  declaration  with  any  or 
sufficient  certainty,  whether  the  plaintiff  meant  to  allege 
that  the  county  court  in  the  declaration  first  mentioned 
was  held  before  the  sheriff  and  suitors  in  the  declaration 
first-mentioned,  or  before  the  sheriff  in  the  declaration 
first-mentioned  alone,  or  before  the  suitors  in  the  declara- 
tion first-mentioned  alone ;  and  also,  that  it  is  not  stated, 
nor  does  it  appear  in  or  by  the  declaration  with  any  or 
sufficient  certainty,  whether  the  plaintiff  meant  to  allege 
that  the  county  court  in  the  declaration  last-mentioned 
was  held  before  the  sheriff  and  suitors  in  the  declaration 
last-mentioned,  or  before  the  sheriff  in  the  declaration 
last-mentioned  alone,  or  before  the  suitors  in  the  declara- 
tion last-mentioned  alone ;  and  also,  that  the  names  of  the 
suitors  in  the  dedaratiop  mentioned  and  referred  to  are 
not  stated  therein. 


JameSf  in  support  of  the  demurrer. — There  are  two  ob- 
jections to  the  declaration;  first,  the  county  court  is 
alleged  to  have  been  held  before  the  sheriff  and  suitors ; 
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and»  secondly,  the  declaration  does  not  set  forth  the  names  1839. 
of  the  suitors.  The  sheriff  is  not  a  jadge  of  the  county 
court.  In  Dalion's  Sheriff  (a),  it  is  said,  "  but  now  at 
this  day  as  to  all  actions  and  proceedings  by  justices  or 
writ,  as  also  in  other  suits  between  party  and  party  which 
are  there  by  plaint  without  writ,  the  freeholders  of  the 
county  or  suitors  are  judges  there ;  and  as  to  outlawries 
the  coroners  are  only  judges,  vUt.  the  coroners  are  only 
judges  there  to  give  judgment  upon  the  king's  writs  of 
exigent  (vtsr.  if  the  party  cometh  not  in  upon  the  fifth  pro- 
clamation (or  at  the  fifth  county  Court)  then  the  coroners 
shall  give  judgment  that  he  shall  be  out  of  the  king's  pro- 
tection, &c.),  and  yet  if  there  be  freeholders  (as  by  law 
there  ought  to  be)  they  are  also  judges  in  all  actions  sued 
there.  Those  Courts  are  called  counties  where  the  judg- 
ments are  given  by  the  suitors,  if  there  be  no  writ,  so  that 
when  the  suits  in  this  Court  are  by  plaint  without  writ, 
the  freeholders  or  suitors  are  to  give  judgment,  (that  is  to 
say,  to  find  the  party  guilty  or  not  guilty,  &c.),  and  the 
dieriff  is  therefore  to  pronounce  the  judgment,  but  yet  if 
the  suit  be  by  writ  there  the  suitors  also  are  judges.  But 
the  sheriffs  shall  not  pronounce  any  judgment,  nor  suffer 
any  to  be  pronounced  in  their  county  court,  unless  they 
be  thereunto  required  by  all  the  suitors  which  shall  be  at 
the  Court."  In  CamytCs  Digest,  tit. ''  Coumiy''  (C  S)  it  is 
also  stated,  that  ''  the  county  court  is  a  baron's  court  and 
not  a  court  of  record,  in  which  the  suitors  are  judges  and 
not  the  sheriff,  though  the  plea  be  there  by  justices,  &c., 
or  in  admeasurement  of  dower,  replevin,  &c.,  in  these 
cases  the  sheriff  or  his  bailifis  are  only  ministers,  and, 
therefore,  upon  a  judgment  in  the  county  court  a  writ  of 
false  judgment  lies,  and  not  error."  It  appears,  then,  upon 
the  face  of  this  declaration,  that  judgment  has  been  given 
by  a  person  who  was  not  a  judge  of  the  Court.  In  en- 
forcing the  judgment  of  an   inferior  court,  it  must   be 

(a)  Page  406. 
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dearly  shewn  that  the  Court  had  jurisdictioo  over  the 
8ul]9ect  matter ;  Read^.  P^pe{a)t  SoUers  ▼•  Lm»renee(k). 
Secondly,  the  declaration  is  bad,  in  omitting  to  aet  £nrth 
the  names  of  the  suitors.  In  declaring  upon  the  judgmeiit 
of  a  county  court  it  is  necessary  to  set  forth  the  names  of 
the  suitors,  in  order  to  shew  that  the  judgment  has  been 
pronounced  by  the  parties  who  bad  jurisdiction.  The 
present  case  cannot  be  distinguished  from  hewU  t. 
Weeks  (c).  There,  **  in  debt  upon  a  judgment  m  the 
hundred  court,  the  plaintiff  declared  quod  cum  (the 
plaintiff  on  such  a  day)  apud.  W.  in  Com.  Somerset  ad 
curiam  hundred  de  Norton  Ferrers  coram  sectatoribus 
(without  naming  them)  ejusdem  Curias  a  tempore  cujos 
contrarium,  &c.  recuperarit  versus  (the  defendant) 
S/.  &.  tam  pro  damnis  suis  quam  pro  mis.  et  custa^pis 
sais,  &c.  unde  convict,  est  prout  per  memorandum  ejua- 
dem  curise  plenius  liquet  et  apparet  ac  judicium  praedict. 
adbuc  in  suo  pleno  robore  et  effectu  existit  minime  re- 
versat,  &c.  per  quod  actio  accrevit,  &c :  upon  nil  debet 
pleaded  there  was  a  verdict  for  the  plaintiff,  and  the 
defendant  moved  in  arrest  of  judgment,  upon  the  ground 
that  the  declaration  was  too  general.  HoU^  C.  J.,  said, 
that  he  never  knew  any  good  reason  for  that  distinction, 
in  declaring  on  a  judgment  had  in  a  Court  of  record, 
and  in  a  Court  not  of  record ;  'tis  true  a  distinction  hath 
been  madci  but  without  any  reason,  but  he  held  that  the 
declaration  was  too  general  and  concise,  for  at  least  he 
ought  to  have  set  forth  the  names  of  the  suitors  who  were 
the  judges;  but  at  last  it  was  adjudged  that  the  defect 
was  cured  by  verdict." 


JerviSf  in  support  of  the  declaration. — The  sheriff  is  a 
constituent  part  of  the  county  court,  and  upon  that  ground 
it  has  been  held,  that  he  is  not  liable  for  the  wrongfiil  act 
of  the  bailiff  done  in  the  execution  of  process  from  that 


(a)  1  C,  M.  &  R.  302. 


[b)  WiUes,  413. 


(c)  Carth.  S5. 
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Court;  T\mno  ▼.  Morris  {a).  By  the  27  Hen.  8,  c.  IS,  ^  1B89. 
the  Bherifis  of  certain  counties  in  Wales  are  required  to 
hold  their  courts  at  particular  places,  which  clearly  shews 
that  the  county  court  is  the  Court  of  the  sheriff.  In 
DaUoris  Sheriff  (]b)i  it  is  said,  that  ''  the  county  Court  is 
the  sheriff's  court,  and  the  entry  of  all  the  pleas  and  pro- 
ceedings there  are  incident  to  the  office  of  the  sheriff,  and 
cannot  be  granted  or  severed  from  the  same;  and  the 
sheriff  is  to  appoint  clerks  under  him  in  this  Court  such 
as  he  will  answer  for  at  his  periL"  It  is  no  ground  for 
setting  aside  the  judgment,  that  the  sheriff  has  joined  in 
pronouncing  it.  Com.  Dig.  tit.  **  County''  (C  S).  Secondly, 
it  is  not  necessary  to  name  the  suitors  in  the  declaration. 
Where  a  declaration  against  a  sheriff  for  taking  insuffi- 
cient pledges  in  a  replevin  bond,  stated  that  the  party 
replevying  levied  his  plaint  ''  at  the  next  county  court,  to 
wit,  at  the  county  court  holden  on,  &c.  before  A.,  B.,  C, 
and  D.,  suitors  of  the  Court,  and  it  appeared  that  the 
plaint  was  levied  at  a  Court  holden  before  E.,  F.,  G.,  and 
H.,  it  was  held,  that  the  variance  was  immaterial,  for  that 
it  was  unnecessary  to  state  or  prove  the  names  of  the 
suitors;  Draper  v.  Garratt(fi\  Perreau  v.  Bef>an{d)f 
b  an  authority  to  the  same  effect.  Lewis  v.  Weeks  was 
decided  at  a  time  when  there  existed  a  distinction  between 
the  mode  of  declaring  upon  judgments  of  a  superior  and 
an  inferior  court ;  but,  it  is  submitted,  that  it  is  now  suffi- 
cient to  shew  that  the  judgment  was  pronounced  upon  a 
matter  within  the  jurisdiction  of  the  Court.  In  pleading 
a  justification  under  process  of  an  inferior  Court,  erected 
by  letters  patent,  it  is  not  necessary  to  make  a  profert  of 
the  letters  patent ;  and  if  it  be  stated  in  such  a  plea  that  a 
plaint  was  levied  at  the  Court,  and  such  proceedings 
thereupon  had  that  a  capias  issued  at  the  next,  it  will  be 
intended  that  the  proceedings  were  regular,  though  no 


(a)  2  C,  M.  &  R.  298.  (c)  2  B.  &  G.  2 ;  3  Dowl.  k  R.  226. 

(6)  P.  406.  (eO  5  B.  &  G.  284  ;  8  Dowl.  &  R.  72. 
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summons  be  stated ;  Tiiley  ▼.  Foxall  (a).  If  the  judg- 
ment has  been  improperiy  pronounced,  the  defendant  has 
his  remedy  by  writ  of  false  judgment* 

JameSf  in  reply. — In  Titky  v.  Foxall  the  Court  was  a 
court  of  record,  and  that  distinction  was  admitted  in  Read 
V.  Pope.    (He  was  then  stopped  by  the  Court.) 

Lord  Abinoer,  C.  B. — The  declaration  alleges,  that  at 
a  certain  county  Court,  before  the  sheriff  and  suitors^  the 
plaintiff  recovered,  &c.  If  any  meaning  be  given  to  the 
word  ''  before/*  it  implies  that  the  sheriff  sat  there  as  a 
judge,  but  he  has  no  authority  to  concur  in  the  judgment. 
Suppose  the  suitors  differed,  the  sheriff  might  have  given 
it  against  the  suitors :  That  he  could  not  do  by  law.  If 
the  precedents  had  been  the  other  way,  the  case  might 
have  been  different,  but  as  it  is,  we  think  the  plaintiff  had 
better  amend. 

Parke,  B.*-*The  old  precedents  make  no  mention  of 
the  sheriff.  It  is  the  Court  of  the  sheriff  held  before  the 
suitors.  You  may  have  leave  to  amend  on  payment  of 
costs,  otherwise, 

Judgment  for  Defendant. 

(a)  Willet,  668. 


Anoell  v.  Ilbr. 

The  circttm-  HThIS  was  an  action  by  indorsee  agunst  acceptor  of  a 
■heriffnpona  bill  of  exchange.  The  defendant  pleaded,  first,  that  he 
r"u<^!^*^^^^    did  not  accept  tlie  bill :  secondly,  that  he  accepted  the 

•apenor  Courts 

hftyiDK  refiued  ,    . 

to  certify  for  sUy  of  proceedings  milder  ihe  3  &  4  Wm.  4.  c.  42.  s.  18.  does  not  preclude  a  partT 
frap  appl^ng  for  a  new  trial  within  the  time  limited.  On  such  application  the  Court  will  judi- 
cially notice  the  record. 
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bill  for  the  accommodation  of  the  drawer,  who  indorsed        1839. 
it  to  the  plaintiflTy  as  a  collateral  security  for  his  own  debt ;       an«hx 
and  that  the  plaintiff  did  not  use  due  diligence  to  obtain  v. 

his  debt  from  the  drawer.  The  cause  was  tried  on  the 
19th  Septemberi  before  Arabim,  Serjeant,  when  the  plain- 
tiff  proved  the  defendant's  acceptance,  but  the  jury  found 
a  verdict  for  the  defendant.  On  the  21st  September,  an 
application  was  made  to  Maule,  B.,  at  Chambers,  to  stay 
proceedings  until  the  fourth  day  of  term,  in  order  to  apply 
to  the  Court,  to  set  aside  the  verdict,  which  application 
was  refused.  The  writ  of  trial  was  returnable  on  the 
28th  September,  and  on  the  8th  October  final  judgment 
was  signed  and  execution  issued. 

A  rule  nisi  having  been  obtained  by  JR.  F.  Riehards, 
to  set  aside  the  verdict. 


Kelly  shewed  cause,  and  objected  that  the  application 
could  not  be  made  after  final  judgment  and  execution. 
The  3  &  4  Wm.  4,  c.  42,  s.  18,  provides,  ''  that  at  the  re- 
turn  of  any  writ  of  inquiry,  or  writ  for  the  trial  of  such  issue 
as  aforesaid,  costs  shall  be  taxed,  judgment  signed,  and 
execution  issued  forthwith,  unless  the  sheriff  or  his  deputy, 
before  whom  such  writ  of  inquiry  may  be  executed,  or 
such  sheriff,  deputy,  or  judge,  before  whom  such  trial  shall 
be  had,  shall  certify  under  his  band  upon  such  writ,  that 
judgment  ought  not  to  be  signed  until  the  defendant  shall 
have  had  an  opportunity  to  apply  to  the  Court  for  a  new 
inquiry  or  trial ;  or  a  judge  of  any  of  the  said  Courts  shall 
think  fit  to  order  that  judgment  or  execution  shall  be 
stayed  till  a  day  to  be  named  in  such  order."  In  the  pre- 
sent case  the  judge  has  refused  to  stay  the  execution. 
[Parke,  B. — The  19th  section  extends  to  writs  of  trial 
the  provisions  of  the  1  Wm.  4,  c.  7 ;  the  4th  section  of 
which  provides,  that  notwithstanding  any  judgment  signed 
or  recorded,  or  execution  issued,  it  shall  be  lawful  for  the 
Court,  in  which  the  action  shall  have  been  brought,  to 


18S9. 


Anoell 
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order  such  judgment  to  be  vacated,  and  execution  to  be 
stayed  or  set  aside,  and  to  enter  an  arrest  of  judgment, 
or  grant  a  new  trial ;  and  thereupon  the  party  affected  by 
such  writ  of  execution  shall  be  restored  to  all  that  he  may 
have  thereby  lost  in  such  manner,  as  upon  a  reversal  of  a 
judgment  by  writ  of  error.]  That  clause  does  not  apply 
to  a  case  like  the  present,  in  which  the  judge  who  tried 
the  cause  has  power  to  stay  the  judgment  and  execution, 
but  only  to  cases  in  which  the  application  is  made  in  the 
first  instance  to  the  superior  Court  The  18th  section  of 
the  3  &  4  Wm.  4,  c.  4S,  appears  to  have  contemplated 
the  case  of  a  writ  of  trial  being  returnable  before  term ; 
in  which  case  the  party  would  have  no  opportunity  of 
applying  to  the  sup^or  Court,  unless  the  sheriff"  or 
judge  stayed  the  proceedings.  The  4th  section  of  the 
1  Wm.  4,  c.  7,  applies  to  cases  in  which  the  writ  is  return- 
able within  a  given  term,  so  that  by  the  practice  of  the 
Court  the  party  would  have  four  days  to  make  the  applL 
cation* 


Parke,  B* — ^The  section  applies  to  all  the  cases  before 
enumerated:  and  a  party  is  not  bound  by  the  decision 
either  of  the  sheriff*  or  a  judge. 

Kelly  then  objected,  that  as  the  rule  was  not  drawn  up 
on  reading  the  writ  of  trial,  it  was  not  before  the  Court ; 
and  there  was  no  affidavit  setting  out  the  plea. 

Parks,  B.— 'We  ought  to  take  notice  of  the  postea: 
on  motion  for  a  new  trial  it  is  not  the  practice  to  draw  up 
the  rule  upon  reading  the  record. 


Kelly  then  argued  upon  the  merits,  and  the  rule  was 
subsequently  made  absolute  for  a  new  trial. 
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Bradbury  f>.  Emans. 

-Assumpsit  by  second  indorsee  against  acceptor  of  To  an  action 

a  bill  of  exchange.     Plea :  That  after  the  said  bill  of  ex«  against  accept- 

change  had  been  indorsed  to  the  plaintiff,  and  before  the  exchange,  t^- 

same  became  due  and  payable  according  to  the  tenor  and  fendani  plead- 

,  ed  that  before 

effect  thereof,  and  before  the  defendant  had  notice  that  the  the  bill  became 

said  last  mentioned  indorsem^fit  had  been  made  to  the  cepted  another 

plaintiff,  he,  the  defendant,  at  the  request  of  P.  Thorns,  the  ^J^^^y,^ 

drawer  of  the  bill,  accepted  a  certain  other  bill  of  ex-  orawer,  and 

upon  his  repre* 

change,   to  wit,   a  certain  bill,  bearing  date,   &c«,  and  sentation  that 

drawn  by  the  said  P.  T.  upon  the  defendant  for  payment  v^u  ^^n^i^e 

to  P.  T.,  or  order  961.  three  months  after  the  date  thereof  *i?^l«' M>  8«t 

'the  bill  m  the 

and  which  period  had  not  elapsed  before  the  commence*  declaration 

ment  of  this  suit,  and  the  defendant  then  delivered  the  withdrawn 

last  mentioned  bill  to  P.  T.  for  the  purpose  of  him,  the  uo"by  m''^ 

said  P.  T,,  indorsing  the  same  to  the  holder  or  holders  ?(**>«  second 

®  ,  bill,  and  that 

of  the  bill  in  the  declaration  mentioned,  by  way  of  re-  defendant  had 
newal,  and  in  lieu  of  the  said  last  mentioned  bill,  he,  the  the  bill  de- 
said  P.  T.  then  representing  that  he  could  prevail  upon  b^'^Q^oiwl 
^he  holder  to  renew  the  bill  in  the  declaration  mentioned  ;  <<>  plaintiff. 
and  the  said   P.  T.  then  received   the  bill  first  in  this  set  aside  the 
plea  mentioned,  for  the  purpose  aforesaid,  and  then  pro-  Kw."  "^*^ 
mised  to  get  the  bill  in  the  declaration  mentioned  renewed 
and  withdrawn  from  circulation  with  and  by  means  of  the 
bill  in   the   plea  first  mentioned.     And  the   defendant 
further  saith,  that  he  had  not  before,  or  at  the  time  that 
he  accepted  the  said  bill  first  in  this  plea  mentioned,  or  at 
any  other  time  before  the  commencement  of  this  suit,  any 
notice  that  the  said  bill  in  this  declaration  mentioned  had 
been  indorsed  to  the  plaintiff,  as  in  the  declaration  al- 
leged.    And  the  defendant  did  not  then,  or  after  the  bill 
became  due,  know  that  the  plaintiff  was  the  holder  of  the 
bill  in  the  declaration  mentioned,  but  always  considered 
that  the  same  had  been  renewed   and  withdrawn  from  eir- 
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dilation  according  to  the  promise  of  the  said  P.  T.,  and 
never  had  notice  to  the  contrary  before  the  oommence* 
ment  of  this  suit :  Verification. 

A  rule  having  been  obtained  to  set  aside  the  plea  as 
firivolous^ 

James  shewed  cau8e.-^The  defendant  was  not  under 
terms  to  plead  issuably,  and  as  there  is  no  affidavit  that 
the  plea  is  false,  the  Court  will  not  interfere.  The  practice 
as  to  sham  pleas  is  correctly  stated  in  Stephen  on  Plead* 
ing  (a)i  where  it  is  observed,  that  "there  are  certain^ pleas 
of  that  kind  which,  in  consequence  of  their  having  been 
long  and  frequently  cited  in  practice,  have  obtained  to- 
leration from  the  Courts,  and  though  discouraged  are 
tacitly  allowed ;  as  for  example,  the  common  plea  of 
judgment  recovered.  It  is  true,  as  already  observed,  it 
cannot,  in  general,  and  in  the  regular  course,  be  proved 
that  a  plea  is  false  till  the  trial ;  but  where  a  plea  is  not 
in  the  actual  and  tolerated  form  of  a  sham  plea,  and  the 
matter  pleaded  is  at  the  same  time  very  improbable  and 
presumably  intended  as  a  plea  of  that  description,  the 
Court  will,  on  motion,  supported  by  affidavit  of  iiefalse* 
^ocf,  allow  judgment  to  be  signed  by  the  plaintiff  as  for 
want  of  plea,  and  make  the  defendant,  or  bis  attorney,  pay 
the  costs.*'  Thomas  v.  Vandermoolen  (6),  Bartley  v.  Gods*' 
lake  (c),  ShadweU  v.  Berthoud  {d),  Richley  v.  Proone  (e), 
Merington  v.  Bechet  (/),  BeU  v.  Alexander  {jg\  Young 
V.  Gadder er  (A).  [Parke,  B. — In  this  case  the  plea,  if  true, 
would  be  no  answer  to  the  action.]  That  is  a  ground  of 
demurrer  not  for  the  summary  interference  of  the  Court. 
In  Horner  v.  Keppel  (t),  which  was  an  action  by  indorsee 
against  acceptor  of  a  bill  of  exchange ;  the  defendant 


(a)  2nd  ed.  494. 
{h)  2  B.  &  Aid.  197. 
(e)  Ibid.  199. 

((0  5  B.  &  Aid.  750  ;  1    Dowl. 
&  R.  446. 

(e)  1  B.  &  C.  286 ;  2  DowL  & 


IL661. 

(/)  2  B.  &  C«  81 ;  3  DowL  h 
R.  231. 

(^r)  6  M.  &  Sel.  133. 

(A)  1  Bing.  380. 

(0  2  P.  &  D.  234. 
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pleaded  that  he  had  not  notice  of  the  indorsement  to  the        1839. 
plaintiffi  that  he  did  not  at  the  time  of  the  indortement     oH^^^anrnt 
promise  to  pay  the  bill,  and  that  the  plaintiff  did  not  at  <^- 

such  time  pay  the  full  amount  to  his  indorseri  and  the 
Court  refused  a  rule  to  sign  judgment  for  want  of  a  plea» 
In  the  subsequent  case  otKna^des  t.  Burward  (a),  in  which 
the  Court  held  the  plea  firivolousi  Lord  Dennum  observes, 
that  in  Homer  ▼•  Keppel,  the  plea  traversed  matter  of 
fact  alleged  in  the  declaration.  It  is  admitted  that  this 
plea  does  not  go  far  enough,  but  it  contains  a  traverse 
of  the  allegation,  that  the  defendant  had  notice  that 
the  bill  was  indorsed  to  the  plaintiff.  [Parker  B. — That 
is  a  non*traversable  allegation.]  The  mere  fact  of  a 
plea  being  clearly  insufficient  in  point  of  law,  is  not  a 
ground  for  signing  judgment  as  for  want  of  a  plea. 
Couyper  v.  Jones  (6).  Paiteson,  J.,  says,  '*  Unless  the 
defendant  was  under  terms  of  pleading  issuably,  or  the 
plea  pleaded  raised  a  different  issue,  the  Court  cannot  in* 
terfere.  The  plea  may  contain  a  statement  of  facts  which 
may  or  may  not  be  true,  and  which  are  not  sufficient  in 
point  of  law  as  an  answer  to  the  action.  That,  however, 
is  not  a  reason  for  setting  it  aside.  I  have  not  the  power 
to  do  it.  I  know  the  Court,  some  years  ago,  used  to  in* 
terfere  where  the  plea  was  frivolous,  and  authorize  the 
plaintiff  to  sign  judgment  as  for  want  of  a  plea.  But  the 
Courts  afterwards  retraced  their  steps,  on  the  ground  of 
a  doubt  they  had  as  to  their  power  so  to  do.  The  Court» 
therefore,  now  never  interferes,  unless  the  defendant  is 
under  terms  to  plead  issuably,  or  under  some  special  cir- 
cumstances. The  mere  insufficiency  of  a  plea  in  point  of 
law  does  not  entitle  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea.** 

Barstow,  in  support  of  the  rule. — It  is  conceded  that  the 
plea  is  true,  but  the  objection  is,  that  it  is  frivolous,  and 

(a)  2  P.  &  D.  235.  c*)  Ante,  VoL  4,  p.  591. 
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merely  put  on  the  record  to  drive  the  phuntiff  to  demur. 
(He  was  stopped  by  the  Court.) 

Parke,  B.— I  feel  no  doubt  respecting  the  power  of 
the  Court  to  interfere  in  cases  of  this  kind,  and  I  am  dis- 
posed to  make  the  rule  absolute ;  but  as  there  is  a  similar 
motion  pending  in  the  Court  of  Common  Pleaa,  and  it  is 
desirable  that  the  Courts  should  act  upon  the  same  prin- 
ciple, we  will  defer  our  judgment  until  we  hear  the 
result  of  that  case. 


On  a  subsequent  day.  Lord  AUnger,  C.  B.  aaid,  *'  this 
case  stood  over  to  abide  the  event  of  a  similar  case  in  the 
Court  of  Common  Pleas;  that  Court  has  set  the  plea 
aside,  and  we  think  the  plea  in  this  case  ought  also  to  be 
set  aside :  therefore  the  rule  must  be  absolute.'*  . 

Rule  absidate. 


The  Court 
reftiBed  to  set 
tskle  a  writ  of 
tommons 
which  required 
the  defenaant 
to  appear  in 
the  '^  Court  of 
Exchequer^ 
onittiDg  *'of 
Pleaii^ 


Salmon D  0.  Rollin. 

j/HOMAS  moved  to  set  aside  a  copy  of  a  writ  of  sum- 
mons and  service  thereof  for  irregularity.  The  objection 
was,  that  the  writ  required  the  defendant  to  appear  in  the 
"  Court  of  Exchequer,'*  (omitting  the  words  "  of  Pleas.") 
He  contended,  that  as  the  Court  contained  a  plea  side  and 
an  equity  side,  the  writ  should  have  specified  on  which  the 
defendant  was  required  to  appear. 

Per  Curiam. — It  is  sufficient  to  say   in  the   ''  Court 
of  Exchequer,**  without  adding  **  of  Pleas.*' 


Rule  refused. 
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Weeton  and  Others  ©.  Woodcock  and  Others. 

J.  HE  first  count  of  the  declaration  stated,  that  by  a  The  first  count 
certain  indenture,  made  in  the  lifetime  of  one  Newton,  the  ^^n  stated,  that 
plamtiffs  and  Newton  had  demised  to  J.  F.  Taylor,  a  ccr-  fj^^gj^jjij^  ^ 
tain  building,  or  factory,  situate,  &c.,  and  then  used  as  a  T.  a  certain 

t»  1    «  •       1  .  -■  •         factory:  it 

cotton  factory,  and  then  m  the  possession  and  occupation  then  set  out  a 
of  J.  F.  T. ;  and  the  warehouse,  counting-house,  engine  T.7o°kecp  up 
and  engine-house,  lodges,  reservoirs  of  water,  &c.,  and  all  ***^*"r  m 
implements,  tackle,  &c.,  the  property  of  the  lessors,  to  and  to  deliver 
the  factory  and  steam-engine  belonging;  to  hold  from  the  mm^tthe 
1 2th  May  then  next,  for  seven  years.     It  then  set  out  a  ^^^^ih^every 
covenant  by  J.  F.  T.,  to  keep  up  a  good  steam-engine  thing  upon 
boiler  of  beaten  iron,   (of  certain  dimensions)  and  to  de-  alleged  the  de- 
liver up  the  premises  in  good  order,  with  every  thing  upon  Jhete^in  by  The 
them  at  the  end  of  the  term.     There  was  also  a  covenant  bankruptcy  of 

T.,  and  stated 

that  the  tenancy  should  become  void  upon  the  bankruptcy  as  a  breach, 

of  J.  F.  T.     The   declaration  then  stated  an  entry  by  fendants  disan- 

J.  F.  T.  and  bis  continuance  in  possession  till  the  term  momi'the  ^^ 

was  determined  by  his  bankruptcy.     It  then  averred,  that  ^»^«'  ^y 

•^  .  n  .      roeans  whereof 

at  the  time   of  the  determination  of  the  term,  '^  a  certain  the  plaintiff's 
steam-engine  boiler  theretofore  annexed,  so  set  up,  and  intetest  was 
placed  on  the  demised  premises  by  J.  F.  T.,  remained  and  UJJI'^j^  J^^' 
continued  annexed,  and  set  up  and  placed  after  the  making  substantially  a 
of  the  indenture,  and  during  the  term,  and  was  used  for  pass  and  could 
working  the  said  steam-engine,  and  was  proper  and  neces-  ^^^  ^  JJJ„m  j 
sary  for  working  the  steam-engine ;  and  at  the  time  of  the  trover, 
determination  of  the  term,  was  the  only  one  capable  of 
supplying  the  engine  with  steam ;  and  that  by  reason  of 
the   premises,  the  plaintiff  had  become  entitled  to  the 
steam-boiler,  and  the  same  ought  to  have  remained  and  con- 
tinued, and  been  left  on  the  premises,  and  not  disannexed  or 
removed,  without  the  licence  and  consent  of  the  plaintiffs 
and  Newton.**    Breach,  that  the   defendants  wrongfully, 
and  without  the  licence  of  the  plaintiffs,  and  against  their 
will,  disannexed  and  removed  the  steam-engine  boiler,  by 

VOL.  VII.  K   K    K  D.  p.  C. 
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means  whereof  the  estate  and  interests  of  the  plaintiffs  io 
the  factory  were  greatly  injured* 

The  second  count  was  in  trover. 

General  demurrer  and  joinder :  The  point  for  argument 
on  the  part  of  the  defendants  was,  that  the  first  count 
was  in  trespass,  and  could  not  be  joined  with  a  count  in 
trover. 


The  Court  called  upon 


Cowlings  in  support  of  the  declaration. — The  first  count 
is  in  case.  There  are  many  instances  in  which  a  party  may 
waive  a  trespass  and  sue  in  case.  Where  there  has  been 
an  excessive  distress,  after  tender  of  the  rent  due,  either 
case  or  trespass  may  be  maintained,  HoUand  ▼•  Bird  (a). 
In  Muskett  v.  Hill  (6),  the  grantor  of  a  licence  to  mine, 
re-entered  and  forcibly  expelled  the  grantee,  and  the 
Court  held  that  case  might  be  maintained ;  though  Marker 
V.  Birkbeck  (c)  was  relied  on  to  shew  that  trespass  was  the 
proper  remedy.  Moreton  v.  Hardem  (rf),  Wiltiams  v. 
Holland  (e).  Com.  Dig.  "  Action''  (M  2),  Vin.  Abr.  ''Ac- 
tion^' (M.  c.)  are  authorities  to  shew  that  a  party  may 
maintain  case  or  trespass  at  his  election.  In  the  present 
instance,  the  first  count  is  in  case.  All  that  appears  by 
that  count  is,  that  the  lease  was  determined ;  and,  con- 
sistently with  that,  the  bankrupt  might  have  remained  in 
possession ;  and  if  during  that  time  the  assignees  disan- 
ncxed  the  engine,  case  is  the  proper  remedy,  BurcheU  v» 
Homsby  (/).  [Lord  Abinger,  C.  B. — ^That  case  only 
decides,  that  where  a  landlord  gives  a  notice  to  quit,  but 
does  not  enter,  he  may  maintain  case  for  an  injury  to  his 
reversioft].  The  Court  will  make  every  intendment,  in 
order  to  support  the  count.     There  is  nothing   to  shew 


f 


(a)  10  Bing.  16 )  3  Moo.  &  So. 
363. 

(i)  5  Bing.  N.  C.  694. 

(c)  3  Burr.  1556. 

(d)  4  B.  &  C.  223 ;  6  Dowl.  & 


R.275. 

(e)  10  Bing.  112 ;  3  Moo.  &  Sc. 
540 ;  6  Car.  &  P.  23. 

(/)  1  Camp.  360. 
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that  the  plaintiff  was  in  possession ;  lior  is  it  Alleged  thiit 
he  had  an  absolute  propeHy  iti  the  boiler;  but  only  thut  in 
consequetice  of  a  certain  covenant^  it  ought  to  have  been 
left  for  him  t  this  special  property  may  well  form  the  sub- 
ject of  an  action  on  the  case.  The  same  form  of  action 
was  adopted  in  Martyr  y. Bradley  (it),  which  yrta  ati  action 
by  a  landlord  against  his  late  tenant,  for  wrongfully  re- 
movirig  from  the  demised  premises,  after  the  expiration  of 
the  lease,  a  pair  of  mill-stones,  set  up  by  the  tenant  during 
the  term ;  in  that  case  also  there  was  a  Count  in  trover. 
The  form  of  the  count  is  not  in  trespass ;  and  even  if  the 
injury  were  alleged  vi  et  armis,  siich  allegation  would  not 
make  the  action  trespass,  because  the  Court  cannot  assume 
that  the  plaintiff  was  in  possession.  If  the  coiint  is  am- 
biguous, the  demurrer  should  have  been  on  that  ground. 
Case,  and  not  trespass^  is  the  proper  remedy  for  nailing  H 
board,  so  as  to  overhang  the  plaintiff^s  Close,  Pickering  v. 
Rudd  (&).  There  the  property  injured  was  in  possession 
of  the  plaintiff,  and  yet  he  was  not  bound  to  bring  trespass^ 
[Lord  AbingeTf  C4  B. — In  some  Cases  there  may  be  a  dis- 
tinct consequence  resulting  from  the  act  of  trespass]* 
There  the  count  states  as  damage,  the  injury  to  the  estate 
and  interest  of  the  plaintiff. 


1889. 


Wkktpom 
and  Otheit 

WooqcocE 
and  Otheit. 


Crdmpian^  in  support  of  the  demiirrer.— The  first  Count 
shews  a  substantial  matter  of  trespass.  There  is  an  aver^ 
ment  that  the  plaintiff  was  possessed  befinre  the  injury ^ 
and  the  presumption  is>  that  he  was  possessed  at  the  time 
it  was  cCmmittedi  In  Henswarik  v.  Famkee  (c)^  LUitedale^ 
J.,  says :  ''  I  do  not  accede  to  the  general  position  1  that 
whenever  there  is  a  trespass,  and  abo  a  consequential 
damage,  the  plaintiff  may,  at  his  election,  Waive  the  tres- 
pass, and  sue  in  case.  If  that  were  so,  whenever  there  is 
an  assault,  and  a  consequent  injury,  the  party  might  adopt 


(a)  2  M.  &  Scott,  25. 
(6)  4  Camp.  219. 


(e)  4  B.  &  Adol.  449 ;  1  NeT< 
ft  M.  321. 
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this  course,  and  so  entitle  himself  to  costs,  if  he  recoTered 
only  one  shilling  damages."  In  Smith  v.  Goodwin,  a  count 
charged  that  the  defendants  took  and  distrained  the  goods 
of  the  plaintiff  for  rent,  of  more  than  sufficient  value  to 
satisfy  the  rent  and  costs,  and  then  voluntarily  abandoned 
the  same,  and  afterwards  wrongfully,  injuriously^  and  vexa- 
tiously  again  took  and  distrained  the  same  goods  for  the 
same  rent,  and  refused  to  return  the  same,  and  converted 
them  to  their  own  use ;  and  it  was  held,  on  motion  in  arrest 
of  judgment,  that  although  the  second  taking  of  the  goods 
was  a  trespass,  yet  case  might  be  maintained.  But  the 
ground  of  that  decision  was,  that  the  declaration  alleged 
a  conversion.  The  correct  principle  is  laid  down  in  Rey- 
nolds v.  Clarke  (a),  viz.,  that  where  the  act  is  immediately 
injurious,  the  proper  remedy  is  trespass;  but  where  the 
act  is  only  consequentially  so,  case  is  the  proper  form  of 
action*  Here,  the  count  shews  an  immediate  act  of  tres- 
pass, per  quod  the  plaintiffs'  estate  is  injured.  Mustett 
V.  HiU  was  the  wrongful  obstruction  of  an  incorporeal 
hereditament. 


I 


Lord  Abinger,  C.  B. — ^I  am  of  opinion,  that  the  first 
count  is  substantially  a  count  in  trespass.  Supposing  it  to 
have  been  the  only  count  in  the  declaration,  and  that  the 
cause  had  gone  to  trial,  the  plaintiffs  might  recover  under 
it  damages  exceeding  the  value  of  the  boiler.  Unless  the 
contrary  appears,  we  must  presume  that  the  party  meant 
to  have  an  action  of  trespass.  The  plaintiffs  may  have 
liberty  to  amend,  on  payment  of  costs. 


til 


Parke,  B. — I  am  also  of  opinion,  that  the  first  count  is 
a  count  in  trespass,  and  I  think  that  a  special  demurrer 
might  have  been  added,  pointing  out  the  ambiguity  of  the 
count.     If  we  examine  the  count,  it  will  clearly  appear  to 


m 

I 

.1 


(a)  2  L.  Raym.  1399. 
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be  in  trespass :  it  avers  that  the  term  in  the  premises  was 
determined ;  which,  of  itself,  imports  that  the  landlord 
entered  and  took  possession.  It  then  alleges,  that  at  the 
time  of  the  determination  of  the  term,  the  defendants  dis- 
annexed  a  certain  chattel,  by  means  whereof  the  estate  and 
interest  of  the  plaintiffs — not  their  reversionary  interest — 
was  injured.  The  count,  therefore,  shews  an  injury  to 
the  plaintiffs*  possession,  and  that  forms  the  subject  matter 
of  an  action  of  trespass.  Upon  this  declaration  the 
plaintiffs  might  have  recovered  for  the  trespass,  and,  con- 
sequently, such  cause  of  action  cannot  be  joined  with  case. 
The  authorities  cited  by  Mr.  Cowling  are  cases  in  which 
a  consequential  injury  ensued,  and  there  is  no  doubt  that 
where  there  is  a  direct  injury,  and  also  a  consequential 
damage,  that  may  form  the  subject  matter  either  of  case 
or  trespass ;  but  where  there  is  a  direct  injury  to  tlie  soil 
and  freehold,  there  is  no  other  remedy  but  trespass.  The 
rule  is  correctly  stated  by  my  brother  Litiledale,  in  Hens- 
worth  V.  Fowkes,  though  the  other  judges  disagree  with 
respect  to  the  application  of  it. 


1839. 


Wekton 
and  Others 

9. 

Woodcock 
and  Others. 


Gumey  and  Rolfe,  Barons,  concurred. 


Amendment  on  payment  of  costs. 


Edwards  v.  Robertson. 

Jm^ELLY moved  for  a  rule,  calling  on  the  warden  of  the 
Fleet  prison  to  shew  cause,  why  he  should  not  aecept  a 
capias  issued  under  the  provisions  of  the  1&2  Vict.  c.  1 10, 
s.  2.  It  appeared  that  the  defendant,  who  was  in  the 
custody  of  the  warden  of  the  Fleet  at  the  suit  of  a  third 
party,  was  about  to  obtain  his  discharge,  when  the  plaintiff 
procured  a  judge's  order  for  his  arrest,  upon  affidavits 
that  he  intended  to  leave  the  kingdom.      The  plaintiff 


The  keeper  of 
a  gaol  cannot 
be  compelled 
to  accept  a 
capias  issued 
under  I  &  2 
Vict.  c.  110, 
s.  2,  in  order 
that  it  may 
operate  as  a 
detainer  against 
a  prisoner. 
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Edwa&ds 

V, 

Robertson. 


proposed  to  lodge  the  capias  with  the  warden  of  the 
Fleet,  in  order  that  it  might  operate  as  a  detainer  against 
the  defendant,  but  the  warden  refused  to  receire  it.  It 
was  submitted,  that  although  the  writ  of  detainer  had 
been  impliedly  aboUshed  hy  I  S^  2  Vict,  c.  1 10,  s.  ^  yet 
the  Court,  by  virtue  of  its  general  jurisdicdon  over  its 
officers,  might  command  the  warden  to  detain  in  custody 
^  party  against  whom  a  bailable  writ  had  issued ;  or  the 
writ  of  capias  might,  perhaps,  be  directed  to  the  warden 
himself. 


Parke,  B, — The  form  of  capias  given  in  the  sohedole 
to  the  act  requires  the  writ  to  be  directed  to  the  sheriff  or 
to  the  constable .  of  Dover  Castle,  or  to  the  mayor  and 
buliffs  of  Berwick-uponrTweed,  or  a$  the  ctue  majf  be. 
These  last  words  meaning,  that  the  writ  is  to  be  directed 
either  to  the  sheriff  or  to  some  person  acting  in  the  capa- 
city of  sheriff  or  for  him.  The  4tb  section  enacts,  **  that 
the  sheriff  or  other  officer  to  whom  such  writ  of  capias 
shall  be  directed,  shall,  within  one  calendar  month  after 
the  date  thereof,  including  the  day  of  such  date,  proceed 
\o  arrest  the  defendant  thereupon,  and  such  defendant, 
when  so  arrested^  shall  remain  in  custody  until  he  shaU 
have  given  a  bail  bond  to  the  sheriffs  or  shall  have  made 
deposit,  &c/*  No  person  can  be  held  responsible  for  the 
^j^epqtion  of  a  writ  bu(  the  officer  tp  whom  it  is  directed, 
so  that  we  cannot  gr^t  this  application  against  the  warden. 
Pn  the  pth^r  hand,  if  the  writ  be  directed  to  the  warden 
and  not  to  the  sheriff,  how  could  he  be  compelled  to  take 
a  bail  bond  under  the  4(h  section  ?  This  appears  to  be  a 
case  not  contemplated  by  the  legislature,  and  the  only 
pourse  for  (he  plaintiff  tp  pursue,  is  to  place  the  capias  in 
the  hands  of  the  sheriff's  officers,  and  get  the  warden  to 
give  him  notice  when  the  defendant  is  liKcly  to  be 
charged  out  of  custody. 


Kelly  observed,  that  if  the  dibcharge  bhoiUd  take  place 
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on  a  Sunday,  no  arrest  could  be  made,  and  the  defendant        1839. 
might  immediately  leave  the  country,  Edwards 


Parke,  B. — That  is  so,  but  I  am  afraid  there  is  no 
remedy  for  it  The  case  has  never  occurred  to  the 
framers  of  the  act. 

Rule  refused. 


V. 

Robertson. 


Payne  v.  Hales. 

JLIEBT  for  goods  sold  and  delivered.     Plea,  that  the  Picatodecla- 

said  goods  were  sold  and  delivered  by  the  plaintiff  as  [Sid°«"that  the 

agent  to  one  J.  Waring,  and  that  at  the  time  of  the  sale  fi^*{?j*  ^^^  ^-. 

and  delivery  thereof,  he  (the  defendant)  and  plaintiff  were  as  agent  for 

in  partnership  together,  and  that  the  said  goods  were  piJntiffand 


defendant  were 
i  partne 

as  aforesdd,  for,  and  on  account  and  for  the  benefit  of  ^°<^,^^^^^® 


purchased  by  the  defendant  of  the  plaintiff  as  such  agent  ^^1^^^ 


goods  were 

the  partnership,  and  as  part  of  the  partnership  stock,  purchased  as 

17-     •n     .•  part  of  the 

Ventication.  partnership 

Special  demurrer,  assignine  for  cause,  that  the  plea  ^^'   Held 

»^  »  o       o  '  r         bad,as  amount- 

amounted  to  the  general  issue.  iog  to  the  ge- 


neral issue. 


Cowlings  in  support  of  the  demurrer,  was  stopped  by 
the  Court. 

Thomas,  in  support  of  the  plea. — The  plea  is  in  confes- 
sion and  avoidance ;  it  admits  a  contract,  but  shews  that 
the  plaintiff  has  no  right  to  sue ;    Carr  v.  HinchUff  {a). 

Parke,  B. — The  plea  is  clearly  bad,  as  amounting  to 
the  general  issue. 

Judgment  for  Plaintiff. 

(a)  4  B.  &  C.  547  ;  7  D.  &  R.  42. 
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time  to  plead 
upon  the  uoitl 
t«nns  of  plcuL 
ing  tsiaably, 
&c.  The  order 


that  he  woald 

•elf  of  it. 
Throagh  dela; 
in  the  post,  the 
pluniiff^  at- 
tome;  did  oot 

letter  until 
kftei  the  lime 
for  pleadioe 
bed  expired. 
Hild.  that  the 
defeiHlanl  was 
boond  by  the 


Griffin  v.  Dickenson. 

M.  N  this  case  (which  was  a  country  cause)  the  defeodant 
had  obtained  an  order  for  four  days'  time  to  plead, oDcon* 
dition  of  pleading  issuably,  rejoining  gratis,  and  taking 
short  notice  of  trial.  The  order  was  duly  served,  but 
the  defendant's  attorney  in  the  country  on  receiTing  it, 
wrote  back  immediately  to  say,  that  the  defendant  would 
not  avail  himself  of  the  order.  Through  a  delay  in  the 
post,  the  plaintiff's  attorney  did  not  receive  the  letter 
until  after  the  original  time  for  pleading  had  expired.  He 
imfnediately  served  notice  of  his  intention  to  abide  by  tbe 
order,  and  delivered  the  issue  with  short  notice  of  trial. 

Beti  moved  to  set  aside  the  issue  and  notice  as  irre- 
gular, and  contended  that  the  defendant  was  entitled  to 
the  usual  notice,  the  order  having  been  made  for  the  be- 
nefit of  the  defendant,  it  was  competent  for  him  to  waive 
the  advantage  of  it,  and  he  ought  not  to  be  prejudiced  by 
a  delay  in  the  post-office.  IParie,  B. — Was  not  the 
order  served?]  In  Black  v.  Sangsier  {a),  that  circum- 
stance was  not  considered  material ;  there,  the  plaintiff 
had  obtained  leave  to  amend  his  declaration,  with  liberty 
to  the  defendant  to  plead  de  novo,  and  notwithstanding 
the  order  was  served,  it  was  held,  that  the  plaintiff  ntigbt 
proceed  to  trial  without  making  the  amendment. 


Per  Curiam. — That  was  an  indulgence  allowed  to 
the  plaintiff,  of  which  he  might  avail  himself  or  not  as  he 
pleased.  Here  the  defendant  having  served  tbe  order,  must 
abide  by  the  mutual  terms  which  have  been  agreed  on. 

Rule  refused. 


la)  1  C,  M.  &  R.  521. 
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In  re  Lord  Cardross. 

mILELLY  had  obtained  a  rule  nisi,  calling  on  Messrs.  Thecircttm. 
Hodson  and  Barton,  the  attorneys  of  the  late  Lord  Car-  attorney  hold- 
dross,  to  deliver  to  his  executors  their  bill  of  costs,  and  to  fof  u^laim  k 
give  credit  for  all  sums  received  on  his  account,  and  on  pay-  not  "uffident 
ment  of  the  balance  found  to  be  due,  to  deliver  up  a  cer-  Court  to  inter- 
tain  policy  of  insurance,  effected  on  the  life  of  Lord  Car-  marywaTto" 
dross.  It  appeared  from  the  affidavits,  that  Messrs.  Hodson  JJ^j)*""  ^ 
and  Barton  had  acted  as  solicitors  for  Lord  Cardross  du- 
ring the  year  1831,  and  the  three  following  years.  He  had 
given  them  on  account  certain  bills,  drawn  upon  a  third 
party,  some  of  which  only  were  paid  ;  and  there  remained 
due,  at  the  time  of  the  death  of  Lord  Cardross,  a  balance 
of  between  two  and  three  hundred  pounds.    Messrs.  H. 
and  B.,  as  a  security  for  their  claim,  and  with  the  consent 
of  Lord  Cardross,  effected  a  policy  of  insurance  on  his 
life,   the  premiums  on  which  were  paid   by   them,  but 
charged   to    Lord  Cardross.      On    the  death   of  Lord 
Cardross,  in  1836,  Messrs.  H.  and  B.  received  the  amount 
of  the  policy.     None  of  the  business  was  done  in  this 
Court,  but  there  were  claims  for  business  done  in  the 
Palace  Court,  in  suits  removed  to  the  Queen*s  Bench. 

Erie  shewed  cause,  and  objected  that  the  Court  had  no 
jurisdiction,  as  no  part  of  the  business  had  been  done  in 
the  Exchequer. 

Kelly  J  in  support  of  the  rule. — The  parties  are  attorneys 
of  this  Court,  and  that  gives  the  Court  a  general  jurisdic- 
tion to  compel  them  to  account  for  moneys  received  after 
satisfying  their  claim ;  they  are  bound  to  pay  back  the 
balance  remaining  upon  the  policy  of  insurance.  [Parke, 
B. — Certainly  they  are,  in  an  action  for  money  had  and 
received.]  If  the  Court  has  the  power  to  interfere  in  a 
summary  mode,  it  ought  to   do  so  without  compelling  the 
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In  re  Lord 
Cardrobs. 
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executor  to  incur  the  expence  of  an  action.  In  re  Aitkin  (a), 
is  an  authority  to  shew  that  the  Court  may  interfere : 
there.  Lord  Tenterden  says,  **  The  question  in  this  case  is, 
whether  this  Court  will  compel  an  attorney  to  do  that 
which  in  justice  he  ought  to  do?  Now  the  rule  by  which 
the  Court  are  to  be  governed,  in  exercising  this  sununary 
jurisdiction  over  its  officers,  seems  to  me  to  be  this :  where 
an  attorney  is  employed  in  a  matter  wholly  unconnected 
with  his  professional  character,  the  Court  will  not  interfere 
in  a  summary  way  to  compel  him  to  execute  faithfully  the 
trust  reposed  in  him.  But  when  the  employment  is  so 
connected  with  his  professiooal  character  as  to  afford  a 
presumption  that  his  character  formed  the  ground  of  his 
employment  by  the  client,  there  the  Court  will  exercise  this 
jurisdiction  ;  and  the  case  where  the  Court  compelled  the 
attorney  to  deliver  over  deeds  placed  in  his  hands  for  the 
purpose  of  making  a  conveyance,  proceeds  upon  this 
ground :  For  inasmuch  as  a  conveyance  requires  know- 
ledge of  law,  the  trust  is  reposed  by  the  client  in  the 
party  in  respect  of  his  being  an  attorney.'* 


Parkb,  B. — The  rule  must  be  discharged.  With  respect 
to  compelling  an  attorney  to  deliver  his  bill,  I  take  it  to  be 
clear,  that  the  Court  has  no  jurisdiction  under  the  statute, 
unless  an  action  is  brought  upon  the  bill,  and  the  greater 
part  of  the  business  is  done  in  the  Court  to  which  the  ap- 
plication is  made.  It  is  true,  that  the  Courts,  by  construc- 
tion, have  got  rid  of  the  latter  part  of  the  qualification, 
and  hold,  that  if  some  part  of  the  business  is  done  in  the 
Court  it  will  suffice.  The  next  question  is,  whether  we 
have  any  power  to  grant  this  application  by  virtue  of  the 
general  jurisdiction  of  a  Court  over  its  officers?  The  rule 
laid  down  in  ex  parte  Aitkin  is,  that  where  an  attorney  is 
employed  to  execute  deeds  or  conveyances,  or  do  any  other 
business  properly  belonging  to  his  profession,  the  obliga- 


{a)  4  B.  &  Aid.  47. 


MICHAELMAS  TEEIC»  8  VICT.  86S 

tion  to  discharge  which  faithfully  arises  out  of  the  duty  1839. 
imposed  on  him  in  that  character,  the  Court  will  compel  i^  rTLord 
him  to  account.  On  considering  the  case,  it  appears  Caborobs. 
that  the  only  ground  for  the  application  is,  that  there  is  a 
policy  of  insurance  in  the  hands  of  Messrs.  Hodson  and 
Barton.  Does  that  circumstance,  then,  entitle  the  executors 
to  call  upon  them  to  account  for  the  proceeds?  In  the  first 
place,  it  is  denied  that  the  executors  have  any  interest  in  the 
policy ;  and  it  is  sworn  to  have  been  eflfected  by  the  attorneys 
for  securing  their  own  debt,  though  subsequently  charged 
to  Lord  Cardross.  But  is  an  attorney  to  be  called  upon 
to  account,  merely  because  he  holds  a  security  for  his  debt  ? 
Such  a  position  would  go  far  beyond  the  case  o{  ex  parte 
Aitkin.  On  the  contrary,  there  is  the  case  of  ex  parte 
Schfoalbanker  (a),  in  which  Patteson,  J.,  refiised  a  similar 
rule,  where  biUs  were  deposited  with  an  attorney,  and  he 
refused  to  give  an  account  of  the  balance. 

Rule  discharged. 

id)  Ante,  Vol.  1,  p.  182. 


Swift  v.  Wright. 

JfAANSEL  had  obtained  a  rule  nisi  for  setting  aside  a  A distnogas 
distringas  to  compel  an  appearance  and  subsequent  pro-  ^ii^  (he  writ 
ceedings,  on  the  ground  of  irregularity.  The  objection  was,  ^fr^^T*?*' 
that  the  defendant  was  described  in  the  writ  of  summons  as  defendant  b 

incofrectlv 

"  Charles  Wright,"  but  in  the  distringas  as  "  Charles  James  named  therein, 
Jonathan  Wright,  sued  as  Charles  Wright."  ^^,  X^^^, 

the  distrin^  a 
....  nullity,  as  It  is 

Wordsworth  shewed  cause. — A  vanance  m  the  name  an  irregularity 
mentioned  in  the  distringas  from  that  in  the  writ  of  sum-  ^^a^  to'raLe 
mons  is  no  ground  for  setting  aside  the  distringas,  as  the  ^*  a^'j^^^^'^f 
defendant  may  remedy  any  inconvenience  by  entering  an  eight  dayb  from 

__,      ,     _y        _^  ,         ^^,       T»   r  •         the  return  of 

appearance.    Ttad  $  New  rracttce,  75.     Beiore  grantmg  the  di»tringa8. 
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the  distringas  the  Court  must  have  been  satisBed,  b]F  affi- 
davit, that  there  was  sufficient  cause  for  the  writ  to  issue, 
S  Wm.  4,  c.  39,  a.  3,  and  great  inconvenience  would  ensue 
if  these  appticaHons  were  entertained.  Where  an  sffidant 
to  obtain  a  distringas  omitted  to  state  tliat  a  copy  of  the 
writ  had  been  left  at  defoidant^s  bouse,  the  want  of  diat 
aTerment  was  not  considered  a  sufficient  ground  for  sctdng 
aside  tbe  disbingas.  Smith  v.  Macdonald{a).  Bat  at  all 
events  thb  application  is  too  late.  The  distringas  was 
returnable  on  the  4th  of  NoTember,  and  the  present  no- 
tion was  not  made  nntil  the  IStb;  it  should  have  been 
made  within  eight  days. 

Mantel,  in  support  of  the  rule.— The  variance  is  not  a 
mere  irregolarity,  but  renders  the  distringas  a  nolli^. 
Borthmck  v.  Raventcrofi  (i),  shews,  that  until  an  appear- 
ance is  entered  the  proceedings  must  be  in  the  same 
name  as  that  in  the  writ  of  sommons,  although  the  partj 
is  there  incorrect!;  described. 

Parke,  B. — The  report  of  Borihmek  t.  Ravcntcrofl, 
does  not  enable  us  to  saj  what  name  was  inserted  in  Ae 
writ  of  summons. 

Gray  (who  moved  the  case)  stated,  that  the  name  in- 
serted in  the  writ  of  summons  was  that  by  which  the  de- 
fendant is  stated  in  the  report  to  have  been  aued,  vis. 
"  Henry  Ravenscroft." 

Parke,  B. — The  variance  does  not  render  the  writ  a 
nullity,  but  is  an  irregularity  only,  consequently  the  appli- 
cation is  too  late. 

Rule  discharged. 

(B)  Ante,  Vol.  1,  p.  68S.  (6)  Ante,  p.  393. 
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Wood  r.  Marston. 
TjIGHTMAN  moved  for  leave  to  plead  several  mat-  Where  in  an 

'  action  against 

ters*    The  action  was  by  the  indorsee  of  a  bill  of  exchange  defendant  a«  a 
against  the  defendant,  as  the  public  officer  of  the  Imperial  ^f  i^  ITomp^j, 
Bank  of  Manchester,  which  was  instituted  under  the  pro-  ^'^^f^'f^^**' 
vbions  of  the  7  Geo.  4,  c  46.    It  was  proposed  to  plead,  other  pleas) 
first,  the  bankruptcy  of  the  defendant;  secondly,  that  de-  and  that  he 
fendant  ceased  to  be  a  public  officer  before  the  action  was    ^^^^  ^cer* 
commenced ;  thirdly,  that  the  company  did  not  indorse  H'^^^^'^ 

the  bill*  Court  ordered 

such  pleas  to 
be  struck  out, 

Robinson  shewed  cause  in  the  first  instance,  and  ob-  2Sing*by°h^'' 
jected  to  the  plea  of  bankruptcy.     A  public  officer  need  plaintiff  that 

he  would  not 

not  be  a  member,  and  presuming  that  the  plaintiff  reco-  take  out  eze- 
▼ered,  the  defendant  would  not  necessarily  be  liable  to  an  defc^!dai^ 
execution.    The  4th  section  of  the  7  Geo.  4,  c  46,  directs  ^£^"£4  j„ 
every  such  company  to  appoint  a  public  officer;  the  8th  such  action, 
section  empowers  them  to  change  the  officers ;  and  by  the  not  allow  a 
ISth  section,  execution  upon  a  judgment  may  issue  against  Siat  defrad&nt 
any  member  of  the  co-partnership.  "^  *  PHjJ**^ 

an  affidavit  of 

Lord  Abinoer,  C.  B. — I  should  not  be  disposed  to 
allow  the  second  plea  without  an  affidavit  of  its  truth ; 
for  it  is  in  effect  a  plea  in  abatement,  but  does  not  give  a 
better  writ.  With  respect  to  the  first,  the  bankruptcy 
ought  not  to  be  pleaded  to  the  whole  action,  but  only  so 
far  as  the  defendant  is  concerned.  If,  however,  the 
plaintiff  will  give  an  undertaking  not  to  take  out  execution 
against  the  defendant's  private  estate,  the  two  first  pleas 
may  be  struck  out. 

Robinson  consented  to  the  suggestion  of  the  Court. 
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CoinniiBnoii 
grmnted  for  tlie 
esaminatioii 
of  witneiiet 
witkoQtthe 
usual  claiue 
requiring  com* 
miaiooento 
bo  sworn* 


PoNSFORD  t.  O^CoKNOR. 

rrARREN  moved  for  a  rale  to  shew  cause  why  the 
phuntiff  should  not  be  at  liberty  to  issue  a  commission  for 
the  examination  of  witnesses,  directed  to  the  judges  of  the 
Royal  Bavarian  District  Court  and  Town  Court,  at  Mu- 
nich, in  Bavaria ;  and  why,  in  such  commission,  the  usual 
clause,  rendering  the  commissioner's  oath  necessary,  should 
not  be  dispensed  with.  He  referred  to  Ctay  ▼*  Stephen* 
son  (a),  in  which  the  Court  of  King's  Bench  ordered  a 
similar  commission  to  issue,  without  the  usual  clause  re* 
quiring  the  commissioners  to  be  swora. 


Per  Curiam. — ^You  may  take  a  rule. 

The  rule  was  subsequently  made  absolute,  no  cause 
being  shewn. 

(a)  3  AdoL  h  B.  BOT^ 


Application 
toay  be  made 
to  set  aside  a 
judgment  for 
irregularity  the 
day  after 
senring  notice 
of  executing  a 
writ  of  inquiry. 


AmOZ  Vi  SiUTHa 

JSa  YLE  Y  (on  the  1 2th  November)  had  obtain^  a  rale 
to  set  aside  the  judgment  signed  in  this  case,  and  all  subse- 
quent proceedings  for  irregularity.  The  objection  was, 
that  the  rale  to  plead  had  been  entered  the  day  before  the 
service  of  the  notice  of  declaration.  AUman  v^  CkmiKKiy  (a). 

Humfrey  shewed  cause,  and  objected  that  the  applica- 
tion was  too  late.  A  defective  notice  of  declaration  was 
served  on  the  4th  November;  the  notice  was  again  served  on 
the  5th,  and  on  the  11th  the  plaintiff  gave  notice  of  exe- 
cuting a  writ  of  inquiry.  He  referred  to  Fynn  v.  Kemp  (6), 


(a)  Ante,  Vol.  6,  p.  76. 


(6)  Ante,  Vol.  2,  p.  620. 
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in  which  a  motion  to  set  aside  proceedings  for  irregularity        1839. 
was  held  too  late  after  a  lapse  of  seven  days.  Amoz 


Parke,  B.-^The  words  of  the  rule  (a)  are,  that  '*  no  ap- 
plication to  set  aside  process  of  proceedings  for  irregu- 
larity shall  be  allowed,  unless  made  within  a  reasonable 
time.  Nor  if  the  party  applying  has  taken  a  fresh  step 
after  knowledge  of  the  irregularity.*'  Here  the  rule  was 
applied  for  the  day  aft;er  notice  of  executing  the  writ  of 
inquiry. 

Rule  absolute* 
(a)  R.  H.  T.»  2  Wm.  4,  c.  32. 


r. 

Smith. 


Ney  v.  Husband* 
J.N  this  case  issue  was  joined  in  Trinity  Term,  and  notice  ^  ^efendani 

may  more  for 

of  trial  given  for  the  sittings  after  Trinity  Term ;  but  the  judgment  is  id 
record  was  withdrawn  in  consequence  of  the  absence  of  ^uj^  fo,  ^,1 
a  witness.     A  rule  having  been  obtained  in  the  present  ^^f®^"^ 
Michaelmas  Term  for  judgment  as  in  case  of  a  nonsuit.        to  notice, 

though  ffuch 
notice  has  beed 

Erie  shewed  cause,  and  objected  that  the  application  Sll^i^/^^^ 
was  premature.    The  plaintiff  was  not  bound  to  try  until  J^"  ^'tJf^* 
the  present  term.     He  referred  to  Janes  v.  Haws  (a)«  to  try,  accords 

ing  to  the 
practice  of 

Butt,  in  support  of  the  rule,  cited  Hawetlir.  PawleU  (ft),  **»«  ^^'*- 
which  decided,  that  if  a  party  gives  notice  of  trial  earlier 
than  the  rules  of  the  Court  requires,  he  is,  nevertheless, 
bound  to  try  pursuant  to  his  notice,  or  the  defendant  may 
move  for  judgment  as  in  case  of  a  nonsuit. 

Parke,  B. — There  has  clearly  been  a  default.  Where 
a  party  has  given  notice  of  trial  he  is  bound  to  proceed. 
The  circumstance  of  the  notice  having  been  given  earlier 

(a)  Ante,  Vol  3,  p.  600.  (6)  Ante,  Vol.  1,  p«  263. 
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Ney 

V. 

Husband. 


than  the  practice  of  the  Court  required  does  not  purge 
the  default. 

Alderson,  B. — It  is  surely  according  to  the  practice  of 
the  Court  for  a  party  to  go  to  trial  when  he  has  given 
notice. 

Rule  absolute. 


The  omianon 
in  a  writ  of 
summons  of 
the  indorse- 
ment, that  the 
writ  is  to  be 
served  within 
four  calendar 
months,  is  a 
suiBcient 
ground  for 
setting  aside 
the  writ,  and 
an  application 
for  that  pur- 
pose maybe 
made  at  any 
time  within 
the  period 
limited  for  en- 
tering an  ap- 
peaiance. 


Paterson  v.  Busby. 

G  URNE  Y  (on  the  7th  of  November)  had  obtained  a 
rule  for  setting  aside  a  writ  of  summons  for  irregularity. 
The  objection  was,  that  the  writ  did  not  contain  the 
memorandum  required  to  be  subscribed  thereon^  viz. 
'*  This  writ  to  be  executed  within  four  calendar  months 
from  the  date  thereof,  including  the  day  of  such  date  and 
not  afterwards.'*  The  writ  was  served  on  the  1st  of 
November. 

Hun^ey  shewed  cause,  and  objected  that  the  appli- 
cation was  too  late ;  it  should  have  been  made  within  four 
days  from  the  time  of  service. 

AldersoNi  B. — The  application  may  be  made  at  any 
time  within  the  eight  days  limited  for  entering  an  appear- 
ance* 


Humfrey  then  contended,  that  the  memorandum  was 
no  part  of  the  writ,  but  only  an  indorsement  thereon. 

Per  Curiam. — The  schedule  of  the  2  Wm.  4,  c.  39, 
gives  the  form  of  the  writ  and  memorandum.  This 
omission  stands  upon  the  same  footing  as  if  the  indorse- 
ment of  the  attorney's  name  and  residence  had  been  left 
out. 

Rule  absolute. 


AM 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABATEMENT  (PLEA  OF).        1 
See  Attorney  (Privileoe  of),  2. 

ABATEMENT  (OF  SUIT). 
See  Court  (Delay  of). 

ACCEPTANCE. 

See  Amendment,  2< 
Plea,  21. 

If  a  bill  is  alleged  in  the  declaration 
to  be  accepted,  payable  at  a  certain 
place,  **  and  not  elsewhere,"  without 
introducing  the  word  "  only,"  it  is  a 
qualified  acceptance,  within  the  1  &  2 
Geo.  4,  C.78,  s.  1.  Higgina  v.  Nichols, 

551 

ACCEPTOR. 

See  Affidavit  (of  Debt). 
Plea,  21. 
Pleas,  (several),  2. 

ACCORD  AND  SATISFACTION. 
See  Plea,  2. 

vol.  VII. 


ACCOUNT  STATED. 

See  Arbitration,  10. 
Bill  of  Exchange,  2. 
Declaration,  5. 
Evidence. 

A  count  on  an  acGoant  stated,  need 
not  contain  any  allegation  of  time 
when  the  account  was  stated.  Leaf 
and  others  v.  Lees^  189 

ACTION  (ELECTION  OF). 

In  actions  for  seduction,  or  crimi- 
nal conversation,  the  plaintiff  may 
declare  either  in  case  or  trespass. 
Chamberlain  Y,  Hagelwood,  816 

ACTION  (RIGHT  OF). 
See  Irregularity,  4. 

ADDITION. 
See  Capias  ad  Satisfaciendum. 

ADMIRALTY. 
See  Habeas  Corpus. 
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ALIEN. 


ADMISSION. 

See  Bill  (of  Excbanok),  2. 

ADMISSION  (OF   ATTORNEY). 

See  Attorwet  (Admission  ov). 

AFFIDAVIT. 
See  Affidavit  (Filing). 


Aiiiti^sT,  2. 

Benefice  (CiiAR<iiNo). 
Cmts,  8. 
Ejectmbnt,  1, 

AFFIDAVIT  (OF  DEBT). 

See  Ahkest,  7- 

An  affidavit  of  debt  by  indonee, 

kgainst  drawer  of  a  bill,  which  does 

not  aver  presentment  and  default  by 

acceptor,  is  insufficient  to  support  a 

judge's   order  under  1   &  2  Vict.  c. 

110,  s,  3.     Hopkintou  v.  Salembier, 

493 

AFFIDAVIT  (ENTITLING). 

1 .  In  an  application  by  bail,  to  set 
aside  proceedings  in  the  origrnal  action, 
and  in  an  action  against  theniselves, 
the  affidavits  niay  be  entitled  in  both 
actiona.     Poeoek  v.  Coekerlon,        21 

2.  Affidavits  in  support  of  a  ino- 
tion  for  setting  aside  a  diatrinf^as, 
must  be  entitled  in  the  aame  names 
as  ore  in  the  distriugsa,  although  the 
parties  are  there  incorrectly  described. 
Borthmck  v.  Ravenacrojt,  393 

AFFIDAVIT  (FILING). 

Affidavita,  when  onre  filed,  may  be 
made  dm  of  by  the  opporita  party, 
though  the  party  fiUng  them  may  de- 
cline lo  use  them.  Price  v.He!/man,47 

AGENT  AND  PRINCIPAL. 

Sre  Declakation,  2. 

ALIEN. 

See  SEctiKiTT  (fob  Costb),  7. 


AMENDMENT. 

ALTERATION. 

See  Plea,  21. 

AMENDMENT. 

See  Arbbst,  2. 

Attachment,  4. 
Bail,  1. 

Issues  (se viral). 
Notice  (of  Action). 

1.  Where  the  judge  at  Nisi  Prius 
amended  the  record,  in  a  case  in  which 
it  was  doubtAil  whether  he  had  au- 
thority, the  Court  refuaed  to  inter- 
fere, because  it  did  not  appear  by 
affidavit  that  the  defendant  had  a 
good  defence  with  whicb  he  was  not 
prepared  at  the  time.  Statubmry  r. 
MaUheaa,  S3 

2.  On  application  to  the  sherifTto 
amend  the  declaration,  b;  striking  out 
the  words  "  and  not  elaewhere,"  which 
words  werenot  in  the  acceptance,  he r^- 
6ised  so  to  do,  but  the  Court  directed 
a  new  trial,     Higgins  v.  Nieholt,  551 

3.  An  action  being  brought  to  re- 
cover 245/.  on  a  hill  of  exchange. 
whicb  in  figures  was  expressed  to  be 
for  2451.,  but  in  the  body  appeared 
to  he  for  2001.  only  ;  a  verdict  was 
returned  fur  the  pluntiff  for  245'., 
subject  to  the  opinion  of  the  Court 
upon  a  special  case,  the  term.s  of 
which  were,  that  if  the  plaintiff  was 
entitled  to  recover  either  of  the  sums 
mentioned,  a  verdict  should  be  en- 
tered accordingly,  and  that  if  he  wai 
not  entitled  to  recover  any  aum,  a 
nonsuit  should  he  entered,  and  thi.- 
Court  upon  argument  decided  that 
the  plaintiff  was  entitled  to  200/. 
Held,  that  it  was  a  ease  in  which  the 
Court  would  have  amended  tlie  de- 
claration at  nisi  prius,  and  in  which, 
therefore,  a  nonsuit  should  not  be  en- 
tered. The  Court  refnaed  to  allow 
the  defendant  his  costa  attending  the 
special  case  ;  although  lemble,  that  it 
would  have  been  othRwise,  if  a  aum- 
mons  bad  been  taken  out  to  atay  pro- 
ceedings, after  the  trial,  on  payment 


APPEARANCE. 


ARBITRATION. 
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of  200/.      Sanderson  and   Others  v. 
Piper  and  Others,  632 

4.  The  declaration  on  an  agree- 
ment of  reference  stated  that  the  costs 
of  reference  and  award  were  to  ahide 
the  event,  it  appeared  that  the  agree- 
ment also  provided  for  the  costs  of 
making  the  agreement  a  rule  of  Court. 
Held^  that  the  variance  might  be 
amended.  The  term  *'  prejudiced  in 
his  defence,'*  used  in  the  23rd  section, 
3  &  4  Wm.  4,  c.  42,  means  defence 
at  nisi  prius,  and  not  defence  of  the 
action  generally.  Duckworth  v.  Har- 
rison^  463 

5.  The  declaration  alleged  that  the 
defendant  contracted  with  the  plaintiff 
to  build  for  him  a  certain  room,  booth, 
or  building,  according  to  certain  plans 
then  agreed  on,  for  ^e  sum  of  20/., 
the  same  to  be  erected  by  the  28th 
June.  The  contract  proved  was,  that 
the  defendant  was  to  erect  certain 
seats  or  tables  for  25/.,  to  be  com- 
pleted four  or  five  days  before  the 
coronation.  Pleas,  non-assumpsit, 
and  that  the  contract  was  rescinded. 
Held,  that  the  judge  at  nisi  prius  had 
power  to  amend  the  record,  according 
to  the  contract  proved.  Ward  v. 
Pearson^  382 

APPEARANCE. 

See  Cognovit,  1. 
Distringas,  4. 
Irregularity,  3. 

1.  If  the  appearance  entered  by 
the  defendant  to  a  writ  of  summons, 
does  not  comply  with  either  of  the 
forms  given  in  the  schedule  to  2  Wm. 
4,  c.  39,  the  plaintiff  may  treat  it  as 
a  nullity,  and  enter  an  appearance 
pursuant  to  the  statute.  Warren  v. 
Love,  602 

2.  Entering  an  appearance  by  a 
plaintiff  for  a  defendant,  pursuant  to 
the  statute,  is  not  a  step  in  the  cause 
sufficient  to  prevent  the  latter  from 
applying  to  set  aside  an  irregular  ser- 
vice of  the  writ.     Davis  v.  Sherlock, 

530 


3.  It  is  competent  for  a  party 
against  whom  a  writ  has  issued,  to 
come  in  and  enter  an  appearance  after 
the  writ  has  expired.  Richardson  v. 
Daley  and  Another,  25 

APPRAISEMENT. 
See  Plea,  19. 

ARBITRATOR  (POWER  OF). 

See  ARBITRATIONff 21 . 

ARBITRATION. 

See  Amendment,  4. 
Attachment,  1. 
Costs,  ?• 

1.  In  a  bond  of  submission  to  re- 
ference, it  was  provided  that  the  par*' 
ties  should  abide  by  any  award  made 
by  two  arbitrators,  on  or  before  the 
20th  August  then  ensuing,  or  such 
other  day  as  they  should  appoint ;  if 
they  should  not  agree  in  their  award, 
the  parties  should  then  abide  by  any 
awi^  made  by  the  umpire,  on  or 
before  the  next  20th  September,  or 
such  other  day  as  he  should  appoint ; 
the  arbitrators  enlarged  the  time  to 
the  2nd  October,  and  subsequently  to 
the  Ist  November,  before  which,  they 
gave  notice  that  they  could  not  agree, 
and  the  umpire,  having  enlarged  the 
time  for  making  his  award  on  the 
17th  September  to  the  1st  December, 
and  then  to  the  20th  December,  made 
his  award  on  the  latter  day;  Held, 
that  the  time  for  the  interference  of 
the  umpire,  by  enlarging  the  time 
within  which  he  was  to  make  his 
award,  was  not  delayed,  until  by  the 
disagreement  of  the  arbitrators  he  was 
empowered  to  enter  into  and  decide 
upon  the  case;  that  the  non-agree- 
ment of  the  arbitrators  was  sufficient 
to  justify  the  interference  of  the  um- 
pire to  enlarge  this  time;  and  that 
notice  of  the  enlargement  of  the  time 
on  the  17th  September  by  the  umpire, 
was  sufficiently  conveyed  to  the  de- 

L  L  L  2 
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fendant  by  a  vetbal  intimation  from 
the  plaintiff,  when  the  award  was 
served  on  him,  and  its  performance 
demanded,  and  that  the  non-agree- 
ment of  the  arbitrators,  so  as  to  en- 
title the  umpire  to  act,  was  sufficiently 
notified  at  the  same  time  by  its  ap- 
pearing on  the  face  of  the  award. 
Doddington  v.  Bailward^  640 

2.  Certain  matters  being  referred 
to  an  umpire,  in  some  of  which  the 
defendant  ^as  absolute  possessor  of 
the  property,  in  respect  of  which  the 
dispute  arose,  while  in  others,  he  held 
a  share  of  it  only,  an  award  directing 
him  to  do  certain  works  in  respect  of 
all,  but  providing  that  the  directions 
of  the  award  shall  only  affect  the 
latter,  so  far  as  his  interest  in  it  ex- 
tends. Held  good,  as  to  all  but  that 
part  in  respect  of  which  the  defendant 
might  shew  his  inability  to  proceed. 

lb. 

3.  Where,  by  agreement  of  refer- 
ence, the  arbitrator  is  to  take  a  view 
previous  to  entering  on  the  reference, 
and  he  takes  such  view,  the  non-recital 
of  the  view  is  no  objection  to  his 
award.  Spence  v.  Eastern  Counties 
Railway  Company,  697 

4.  Where  an  award  directed  a  sum 
of  money  to  be  paid  by  one  of  the 
parties  to  the  submission  to  a  stranger, 
the  Court  would  not  grant  an  attach- 
ment for  non-payment,  at  the  instance 
of  the  stranger  In  the  matter  of 
Skeete  and  Others ,  618 

5.  Where  an  award  directs  a  certain 
sura  of  money  tu  be  paid  on  a  certain 
day,  and  the  demand  of  payment  is 
not  made,  until  a  subsequent  period, 
the  Court  will,  notwithstanding,  grant 
an  attachment,  in  case  of  non-pay- 
ment.    Re  Craike  and  Others,      603 

6.  Where  the  appointment  of  an 
umpire  was  by  lot  consented  to  by  the 
attorneys'  clerks,  but  not  by  the  at- 
torneys themselves,  or  their  clients, 
the  appointment  was  held  bad,  al- 
though, the  parties,  in  ignorance  of 
the   mode  of  appointment,  had   at- 


tended the  arbitrator.     In  the  wnatter 
of  Hodson  and  Drewry^  569 

7.  The  Court  has  no  power  under 
the  3  &  4  Wm.  4,  c.  42,  a.  39,  to 
compel  parties  to  proceed  with  a  re- 
ference, the  arbitrator  having  power 
to  enlarge  the  time  for  making  hit 
award,  where  the  time  for  making  it 
has  been  intentionally  allowed  to 
expire.  Doe  dem,  Jones  and  Wife  v. 
Powell,  539 

8.  Evidence  having  been  received 
by  arbitrators  at  a  meeting  improperly 
convened,  at  which  neither  plaintiff 
nor  defendant  attended,  and  it  being 
subsequently  agreed  that  it  should  be 
struck  out,  the  Court  refused  to  set 
aside  an  award  which  had  been  made, 
the  arbitrators  swearing  that  they  did 
not  consider  the  evidence,  in  making 
their  award,  and  the  parties  subse- 
quently proceeding  with  their  case. 
Kingwell  v.  EUioU  and  Others,    423. 

9.  Where  to  an  action  commenced 
in  the  month  of  June,  the  defendant 
pleaded  a  set-off  in  respect  of  a  sum 
of  money  becoming  due  in  the  fol- 
lowing August,  and  on  the  27th  July, 
the  cause  and  all  matters  in  difference, 
*'  including  the  claim  of  the  defendant 
alleged  in  her  plea*'  were  referred : 
an  award  made  in  November,  directing 
a  verdict  for  the  plaintiff  in  the  action, 
but  declaring  the  amount  of  the  set-off 
to  be  due  and  ordering  its  payment. 
Held,  good.    Fetch  v.  Conlan^      426 

10.  A  cause  containing  a  count  on 
a  promissory  note,  and  on  an  account 
stated,  was  referred  to  an  arbitmtor, 

*who  found  that  the  plaintiff  had  good 
cause  of  action  for,  and  was  legally 
entitled  to  recover  from  the  defendant, 
the  amount  of  the  promissory  note 
mentioned  in  the  pleadings.  Held, 
that  the  award  was  bad,  as  there  was 
no  adjudication  upon  the  other  issue. 
Gisbume  v.  Hart,  402 

n.  To  debt  on  an  award,  the  de- 
fendant pleaded  that  the  a^itrator 
did  not  publish  his  award  in  writings 
of  and  concerning  the  premises.  Ueldf 
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that  the  production  of  the  rule  of 
Court,  and  award,  was  sufficient  prima 
fiicie  evidence  in  support  of  the  issue, 
and  that  it  was  not  necessary  in  the 
first  instance  to  produce  the  record. 

lb. 

12.  Where  a  cause  at  nisi  prius  is 
referred  to  arbitration,  care  should  be 
taken  to  give  the  arbitrator  the  power 
of  certifying  that  it  was  a  fit  cause  to 
be  tried  before  a  judge  at  nisi  prius, 
otherwise  the  attorney  will  only  be 
entitled  to  claim  from  his  client  costs 
upon  the  lower  scale.  HaUen  v. 
Smith,  394 

13.  An  arbitrator  wishing  to  en- 
large the  time  for  making  his  award, 
applied  to  the  defendant's  attorney 
for  a  form  for  that  purpose,  and  from 
his  instructions  indorsed  on  the  order, 
"  I  direct  that  a  rule  of  this  Court 
shall  be  applied  for  by  counsel's  hand, 
at  the  instance  of  either  party,  to  en- 
large the  time  for  making  my  award 
until  the  24th  August  next."  No 
rule  was  applied  for,  but  the  reference 
was  attended  by  both  parties  without 
objection.  Held,  that  the  enlarge- 
ment was  sufficient,  or,  at  all  events, 
Jthere  was  evidence  of  a  parol  consent 
to  the  award.  HaUeit  v.  HaUett,  389. 

14.  Where  an  award  finds  a  certain 
sum  to  be  due,  but  does  not  order 
that  sum  to  be  paid,  an  attachment 
cannot  be  obtained  for  the  non-pay- 
ment of  that  sum.  In  re  Seaward  v. 
Howey,  318 

15.  Where  upon  application  made 
to  the  arbitrator  after  he  has  made 
his  award,  for  an  explanation  of  the 
grounds  upon  which  he  acted,  he  being 
told  that  the  object  of  the  party  is  to 
procure  evidence  to  bring  his  award 
before  the  Court,  he  states  matters 
which  shew  he  has  mistaken  the  ju- 
risdiction given  to  him  by  the  order 
of  reference,  and  has  wrongly  decided 
the  case,  the  Court  will  set  aside  the 
award,  on  affidavit,  although  there 
shall  appear  to  be  no  objectionable 
matter  on  the  face  of  it.  Jones  v. 
Corry  and  Another,  Executors,      299 


16.  The  plaintiff  declared  upon  a 
special  contract  for  the  delivery  of 
goods  to  the  defendant,  of  which  he 
alleged  three  breaches,  which  were, 
that  the  defendant  did  not  pay  for 
goods  delivered,  according  to  agree- 
ment :  that  he  refused  to  accept  goods 
which  were  tendered ;  and  as  to  the 
remainder,  that  he  did  not  accept  them. 
There  was  also  a  common  count  for 
goods  sold.  The  cause  was  referred, 
and  the  arbitrator  ordered 'the  defend- 
ant to  pay  75l.,  less  39/.  paid  into 
court  on  the  2nd  count ;  and  he  also 
found  that  certain  timber,  mentioned 
in  the  special  count,  was  the  property 
of  the  plaintiff.— /TeW,  that  a  finding 
on  both  counts  was  involved  in  this 
award,  and  the  Master  having  taxed 
the  costs  on  both  issues  for  the  plain- 
tiflp;  this  Court  refused  to  send  the 
taxation  back  to  be  reviewed.  Rennie 
V.  MiUs,  295 

17.  A  cause  was  referred  to  two 
arbitrators,  and  such  third  person  as 
they  should  nominate  as  an  umpire, 
and  the  parties  agreed  to  perform  the 
award  made  by  the  two  and  their  um^ 
fire.  The  award  having  been  made 
by  two  only,  the  Court  refused  to 
grant  an  attachment  for  the  non-per- 
formance of  it.  Heatherington  v. 
Robinson,  192 

18.  A  cause  in  which  there  were 
seven  issues,  was  referred  by  order  of 
nisi  prius,  the  costs  of  the  award,  and 
reference  to  abide  the  event.  Tlie 
arbitrator  found  for  the  defendant  on 
two  of  the  issues,  neither  of  which 
covered  the  whole  cause  of  action,  and 
for  the  plaintiff  on  the  others,  but 
omitted  to  award  damages. — Held, 
that  the  award  was  insufficient.  Wood 
and  Another,  Assignees  of  W.  and  G, 
Howard  v.  Duncan,  91 

19.  A  cause  in  which  there  was  a 
plea  of  the  general  issue ;  and  also,  a 
plea  of  set-off  was  referred  to  arbi- 
trators, the  costs  of  the  reference  and 
award  to  abide  the  event  of  the  award. 
The  arbitrator  awarded,  that  "the 
plaintiff  had  not  at  the  commence- 
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ARREST. 


tnent  of  tlie  actioii,  or  at  any  time 
afterwards,  any  cause  of  action  against 
the  defendant  -."—Held,  that  the  ar- 
bitratoi  had  determined  the  action, 
and  that  be  wai  not  bouod  to  decide 
upon  each  issue,  unless  he  was  re- 
quested ao  to  do.  Duckworth  y. 
Uarrimn,  71 

20.  Where  an  arbitrator  finds  for 
the  plaintiff,  to  a  certain  amount,  and 
then  states  fiicts,  on  which,  the  Court 
are  to  decide,  whether  the  verdict  is 
to  he  entered  for  that  amount,  or  a 
smaller  one,  a  motion  to  enter  a  ver- 
dict for  the  less  sum  must  be  made 
within  the  time  limited  for  setting 
aside  an  award.  Andersoti\.Fulitr,bl 

21.  A  reference  by  order  of  a  judge 
contained  the  following  clause. — "1 
do  further  order  that  the  partiet  to 
this  anit  (if  the  arbitrator  shall  think 
fit),  and  their  respectlTe  witnesses 
shall  be  examined  upon  oath  to  be 
sworn  before  me,  or  some  other  judge 
of  the  Court  of  Exchequer,  or  com- 
missioner duly  authorized." — Held, 
that  this  clause  did  not  limit  the 
power  to  administer  an  oath  to  a  judge 
or  commissioner,  but  that  the  arbi- 
trator also  had  the  power.  Hodton 
V.  WUde,  15 

ARREST. 


Set  AifiDAViT  (of  Debt). 
Bailiff  (Sfbcial). 
Reasonablb  and 
Causb. 


1 .  To  support  a  rule  by  a  defendant 
to  rescind  (under  s.  6.)  ajudge's  order, 
made  under  1  &  2  Vict.  c.  110,  i.  3, 
he  must  swear  positively  that  "  he  is 
not  about  to  leave  England."  RiAtin- 
son  V.  Gardner,  716 

2.  The  Court  will  not  allow  the  de- 
fendant's affidavit  to  he  amended,  oner 
cause  is  shewn  against  the  rule.    lb. 

3.  it  is  a  sufficient  arrest  to  entitle 
a  delendant  to  the  benefit  of  43  Geo. 
n,  c.  -1(1,  s.  3,  if  the  sheriff's  officer 
ineeta  him,  slates  that  he  has  a  war- 
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rant,  takes  him   to  the  « 

house,  and  a  bail   bond  is  execnted. 

Reyimldt  v.  Matthew,  580 

SembU,  that  taking  a  bait  bond  a 
a  suffident  holding  to  boil  within  the 
statute,  but  qnery  if  it  is  sufficient 
where  the  copy  of  the  capias  aerred,  ii 
afterwards  set  aside  for  irregularity.  !h. 

4.  An  illegal  arrest  of  the  defend- 
ant having  been  made  by  S.,  an 
officer  of  the  sheriff,  in  a  suit  in  wludi 
he  held  no  warrant,  and  on  his  being 
conveyed  to  a  lock-ap  houae,  N., 
another  officer,  having  transferred  ■ 
warrant  to  S.  at  the  suit  of  another 
plaintiff,  originally  directed  to  N.,  in 
which  the  name  of  S.  was  insertad  by 
the  under  sheriff.  Held,  that  that 
insertion  was  collusive,  and  intended 
to  give  a  folse  colour  to  the  original 
illegal  caption,  and  that  the  defendant 
was  entitled  to  be  diacbarged  out  of 
custody  in  reference  to  a  suit  of  a 
third  plaintiff,  by  whom  a  detainer 
had  been  lodged,  upon  which  be  was 
kept  in  custody,  although  a  writ  of 
habeas  corpus  had  been  sued  out, 
under  which  the  defendant  was  re- 
moved to  the  custody  of  the  warden, 
and  by  which  it  was  suggested  that 
he  admitted  the  legality  of  his  cus- 
tody. Pearto*  and  otheri  v.  Yeveiu, 
451 

5.  Wherethe  defendantwaa  arrested 
and  he  put  in  bail  in  the  month  of 
Jan.,  the  statute  1  &  2  VicU  c.  110, 
coming  into  operation  in  the  following 
October,  the  Court  refused  to  enter 
an  exoneretur  on  the  bail  piece,  the 
defendant  being  resident  in  Scotland. 
Dallon  V.  Gab,  143 

6.  A  defendant  having  been  armtsd, 
and  having  put  in  special  bail,  pre- 
viously to  the  act  1  &2  Vict.  c.  1 10, 
coming  into  operation.  Held,  that 
he  was  in  custody  within  the  meaning 
of  the  3rd  section  of  that  statute,  aod 
that  a  judge  at  chambers  had  the 
power  to  make  an  order  to  entpr  .tn 
exonerettir  on  the  bail  piece,  on  the 
defendant  entering  a  common  appear- 

Dunn,  105 


ARREST  (MALICIOUS). 


ATTACHMENT. 
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7.  Where  it  is  sought  to  arrest,  or 
detain  a  defendant  under  the  provi- 
sions of  the  3rd  section  of  the  statute, 
the  affidavit,  on  which  the  application 
is  made,  must  state  the  belief  of  the 
deponent,  that  the  defendant  is 
*'  about  to  quit  England,  unless  he 
be  foiOhwith  apprehended,"  and  must 
also  set  forth  the  circumstances  upon 
which  his  belief  is  founded.  Ih. 

8.  A  party  having  been  arrested  on 
mesne  process,  escaped  from  prison 
l)efore  the  1  &  2  Vict.  c.  110  passed, 
but  was  retaken  after  that  act  came 
into  operation.  Held,  that  he  was 
not  entitled  to  be  discharged.  Nias  v. 
Milton,  90 

9.  Suspicion  merely  that  a  defend- 
ant is  about  to  leave  England  is  not 
a  sufficient  ground  for  making  an  order 
for  his  arrest  or  detention,  pursuant 
to  1  &  2  Vict.  c.  110,  ss.  3  &  7.  Har- 
vey v.  O'Meara,  725 

10.  Where  a  defendant  has  been 
arrested  under  the  1  &  2  Vict.  c.  110, 
s.  3,  by  a  judge's  order,  made  upon 
insufficient  affidavits,  the  application 
for  his  discharge,  should  be  by  motion 
to  set  aside  the  order,  not  the  capias. 
Hopkinson  v.  SaUmhier,  493 

11.  The  3rd  section  of  the  1  &  2 
Vict.  c.  110,  which  enables  a  judge 
to  order  the  arrest  of  a  party  applies 
to  every  case  of  absence  from  Eng- 
land which  will  delay  the  plaintiff  in 
obtaining  execution  in  the  ordinary 
course.  Larchin  v.  Willan,  1 1 

ARREST  (OF  JUDGMENT.) 
See  Consideration,  2. 

ARREST  (MALICIOUS). 

In  an  action  for  a  malicious  arrest, 
it  is  not  necessary  to  produce  the 
judgment  roll,  in  order  to  prove  the 
averment  that  the  suit  was  discon- 
tinued, but  such  averment  may  be 
supported  by  proof  of  a  rule  to  dis- 
continue, upon  payment  of  costs,  and 


that  the  costs  were  paid.      fVatkins 
V.  Lee,  498 

ARREST,  (PRIVILEGE  FROM). 

A  page  of  the  presence  of  the  second 
class  in  ordinary  to  her  Majesty,  can- 
not be  taken  on  a  capias  ad  satisfa- 
ciendum. Reynolds  v.  Pocock  and 
Wife,  4 

ARTICLED  CLERK. 

See  Attorney,  (Admission  of). 
Attorney,  (Examination  of). 

ARTICLED  CLERK,  (SERVICE 

OF). 

See  Attorney,  (Examination  of.) 

ASSAULT  AND  BATTERY. 
See  Plea,  24. 

ATTACHMENT. 

See  Arbitration,  4,  5,  14,  17* 
Bail,  4. 
Bail-Bond. 
subpcena. 

1.  On  shewing  cause  against  a  rule 
for  an  attachment  for  non-perform- 
ance of  an  award,  reference  cannot  be 
made  to  the  pleadings  in  the  cause, 
without  an  affidavit  identifying  them 
with  the  award.     Rowe  v.   Sawyer, 

691 

2.  Where  an  order  for  changing  an 
attorney  on  payment  of  costs  is  made, 
and  the  costs  are  not  paid,  the  Court 
will  not  grant  an  attachment  for  their 
non-payment.    Hendy  v.  CoUett,  599 

3.  In  order  to  obtain  an  attach- 
ment against  the  *'  late"  sheriff,  for 
not  returning  a  writ,  it  is  not  suffi- 
cient that  the  order  was  directed  to 
"  the  sheriff,"  although  the  "  late  she- 
riff" had  returned  the  writ,  but  not  in 
due  time.  Regina  v.  The  late  She- 
Tiff  of  Cornwall  in  Hemming  v.  Tre- 
mera,  600 
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ATTORNEY. 


4.  Wbere,  on  moving  for  an  ttt- 
tachment,  absolute  in  the  fint  in- 
atanee,  tor  noD-payment  of  coita, 
pursuant  to  a  rale  of  Conrt,  if  it  ap- 
MUB,  that  acddentaUy,  it  has  not 
be«n  stated,  that  the  original  rale  was 
■hewn  at  the  time  of  service,  the 
Cooit  win  allow  the  attachment  to 
lie  in  the  office  until  the  defoct  is 
supplied.     Davie$  v.  Skerlock,      592 

5,  Where  a  client  seeks  to  tax  his 
attorney's  bill,  pursuant  to  a  judge's 
order,  unless  the  usual  undertAking 
filed  at  the  judge's  chamben  to  pay 
what  should  appear  due  on  taxation, 
is  mads  a  rule  of  Court,  the  client 
cannot  be  attached  for  non-payment, 
puraoant  to  the  allocatur,  as  tiie  words 
"  upon  payment,"  in  the  order,  do 
not  laiae  an  implied  undertakiDg. 
Price  V.  PhUeox,  5S9 

6.  In  order  to  biing  a  party  into 
flontempt,  for  non-payment  of  money, 
pursuant  to  the  Master's  allocator,  if 
the  demand  is  made  by  the  authority 
of  a  power  of  attorney,  a  copy  of  that 
power  must  be  left  at  the  time  of  the 
demand.  Dot  dem.  Cope  and  Another 
V.  Johmton,  550 

7,  The  defendant  having  contracted 
for  the  Bale  of  some  proper^,  the 
purchase-money  was  deposited  by  the 
vendee  in  the  hands  of  a  third  party, 
for  the  use  of  Uie  defendant.  Held, 
that  this  money  could  not  be  at- 
tached under  the  1  &  2  Vict.  c.  110, 
S.  14.     SiibnuoH  V.  Peace,  93 

ATTESTATION. 
See  CoQNoviT,  2,  3,  4. 

ATTORNEY. 
See  AuiTaATtoK,  6. 
CooNOTiT,  2,4,  7. 

CoKSlDBaATIOM,  2. 
DiSTUKOAS,  3. 
LlBKL. 

Shall  Debtor,  2. 
Taxation,  I,  2,  3. 
Warrant  (of  Attorxex),  I,  2. 


ATTOnNETY.  ftc. 

The  dtcnmstanee  of  an  ■ttonsy 
holding  a  security  for  liia  t3aam,  is  not 
suffident  to  indoee  the  Conrt  to  in- 
terfere in  a  Bonunary  way  to  compd 
him  to  aeconnL  /«  r«  Lml  CmrdnM, 
861 

ATTORNEY     (ADMISSION 

OF). 

See  Attorhrt  (Ri-AmnsstoN  or). 

1.  Where  an  articled  clerk's  chris- 
tian name  has  been  incmrectlj  stated 
in  the  notice  for  admisaion,  the  Court 
will  allow  the  notice  to  be  corrected. 
Ex  parte  Duke»,  605 

2.  An  attoraey  having  been  re-ad> 
mitted  in  the  Queen's  Bench  is  mtitied 
to  be  re-admitted  in  the  ExchequcTt 
there  bdng  no  distinction  between 
admissiou  and  re-admiaaion  ondei  the 
provisiona  of  1  Vict.  c.  59,  a.  4.  B* 
parte  Martin,  411 

ATTORNEY  (BILL  OF). 

The  Court  has  power,  independently 
of  the  2  Geo.  3,  c  23,  s.  23,  to  order 
an  attoraey  to  deMver  a  aigned  bill 
of  costs,  and  if  the  client  becomes 
bankrupt,  his  ri^t  in  that  respect 
vests  in  his  assignees.  Clmrtaou  v. 
Parker,  87 

ATTORNEY  (CHANGING). 
See  Attachment,  2, 

ATTORNEY  (CLERK  OF). 
See  Arbitratioh,  6. 
Costs,  16. 

ATTORNEY  (EXAMINATION 
OF). 

1,  The  Court  will  not  allow  an  mr- 
Ucled  clerk  to  be  examined  before  the 
expiration  of  bis  Ave  years'  service. 
Ex  parte  Bartlett,  099 

2.  Where  an  attorney  of  the  Court 
of  Pleas  of  Durham,  applies  fijr  ad- 
mission into  the  superior  Courts  at 
Westminster,  the  Court  will  not  re- 


ATTORNEY,  &c. 


BAIL. 
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lieve  him  from  undergoing  the  ex- 
amination required  by  die  new  rules ; 
but  in  case  of  not  passing  examina- 
tion, he  must  make  a  subsequent  ap- 
plication. Ex  parte  Marshall,  621 
3.  Where  the  examiners  of  articled 
clerks  have  refused  to  examine  a  per- 
son on  the  ground  of  there  being  a 
doubt  as  to  the  validity  of  his  service 
under  his  articles,  the  Court  will 
direct  him  to  be  examined  de  bene 
esse.     Ex  parte  Masterman,  156 

ATTORNEY  (NEGLIGENCE 

OF). 

A  cause  having  been  taken  as  un- 
defended, through  the  attorney's  n^- 
ligence,  the  Court  refused  to  grant  a 
new  trial,  a  verdict  having  passed  for 
71.  only,  and  it  being  sworn,  that  one 
of  the  defendants  was  in  Court  during 
the  trial.    Watson  v.  Reeve  and  Others, 

127 

ATTORNEY  (POWER  OF). 
See  Attachment,  6. 

ATTORNEY  (PRIVILEGE    OF). 

See  Venue,  2. 

1.  The  I  &  2  Vict.  c.  45,  s.  3,  has 
not  taken  away  an  attorney's  privi- 
lege of  being  sued  in  the  Court  in 
which  he  is  admitted.  Percival  v. 
Cook,  500 

2.  A  plea  in  abatement  of  an  attor- 
ney's privilege,  need  not  aver  that  he 
was  not  an  attorney  of  the  Court  in 
which  he  is  sued.  Jb. 

ATTORNEY  (RE- ADMISSION 

OF). 

See  Attorney  (Admission  of),  2. 

1 .  Where  an  attorney  has  practised 
seven  years,  and  has  been  off  the  roll 
twenty-seven  years,  during  which  time 
he  has  not  been  engaged  in  the  law, 
but  then  becomes  a  managing  clerk 
in  the  office  of  an  attorney,  who  swears 
to  his  capacity  as  a  lawyer,  the  Court 


will  alUow  him   to   be  re-admitted. 
Ex  parte  Brabani,  622 

2.  The  1  Vict.  c.  56,  s.  4,  and  2 
Vict.  c.  45,  8.  3,  apply  to  the  case  of 
a  re-admitted  attorney.  Ex  parte 
Martin,  334 

ATTORNEY  AND  AGENT. 

See  Masters*  Discretion. 

ATTORNEY  AND  CLIENT. 

See  Consideration,  2. 

Warrant  (of  Attorney),  2. 

1.  Where  parties  settle  a  case  with- 
out the  intervention  of  the  attorney, 
that  settlement  is  no  answer  to  an  ap- 
plication against  the  attorney  to  de- 
liver up  the  record  to  the  opposite 
party,  when  successful.  Baber  y, 
Harris,  589 

2.  The  statement  of  a  party,  that 
a  particular  person  is  her  attorney,  is 
sufficient  to  support  an  objection  to 
an  affidavit,  founded  on  1  Reg.  Gen. 
H.  T.  2  Wm.  4,  s.  6,  although  it  is 
not  positively  sworn  that  he  is  the  at- 
torney employed.  Haddock  v.  Eliza- 
beth Williams  and  Another,  327 

AVERAGE. 
See  Inspection  (of  Documents),  2. 

AWARD. 
See  Arbitration. 

AWARD  (ENLARGEMENT  OF 
TIME  FOR  MAKING). 

See  Arbitration,  7,  13. 

BAIL. 

See  Affidavit  (Entitling). 
Ezoneretur. 

1 .  When,  in  the  affidavit  of  suffi- 
ciency, the  bail  swore  that  they  were 
not  security  for  any  person,  "  except 
the  above-named  defendant;"  the 
Court  allowed  them  to  amend  their 
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BAIL. 


affidavit,  by  stating  that  thej  were 
not  bail  for  any  delenduit,  "  axoept 
in  this  action  ;"  the  costa  of  the  op- 
poiitioii  to  b«  costs  in  the  ouue. 
Wi^tm  y.  De  Burgh,  96 

2.  The  defendant  having  been  ar- 
rested on  the  6th  July,  on  the  14th  a 
aummons  was  taken  out  to  stay  pro- 
ceedings upon  payment  of  debt  and 
costs.  An  order  was  thereupon  made, 
"  and  that  in  delitult  of  payment  furth- 
with,  the  plaintiff  should  be  at  liberty 
to  sign  final  judgment."  The  costs 
were  taxed,  but  no  further  atep  was 
taken  under  the  older.  Upon  the 
14th  August,  the  plaintiff  took  an  as- 
signment of  the  bul'hond — on  the  9th 
September,  defendant  died.  Held, 
that  the  terms  of  the  order  did  not  en- 
title the  plaintiff  to  the  benefit  of  spe- 
cial bail.     IniK  V.  RichaTtU,  94 

3.  The  Ut.  2od,  3rd,  and  4th  rales 
of  T.  T.,  1  Wm.  4,  apply  only  to  bul 
put  in  in  the  ordinary  course,  and  not 
to  bail  put  in  by  the  sheriff.  The 
Qmen  t.  the  Sheriff  of  Mtddleiex,  m 
the  eate  of  Horne  v.  Jones  82 

4.  Where  the  sherifT,  being  in  de- 
feult,  put  in  bail  before  the  lat  Oc- 
tober, and  on  the  2nd  November  an 
attachment  issued  againit  him  for  not 
bringing  in  the  body.  Held,  that  the 
Court  had  no  power  to  relieve  him 
on  entering  a  common  appearance 
under  1  &  2  Vict  c.  110,  s.  7.       lb. 

5.  Where  bail  justify  for  property 
sufficient  in  amount,  though  not  pro- 
perly described  in  the  affidavit  of  jus- 
tiRcstion,  the  plaintiff  is  not  entitled 
to  the  costs  of  opposition,  but  is  ex- 
cused from  paying  them.  Brown  v. 
Ahrenfeldt,  46 

6.  On  the  24th  October,  a  writ  of 
CA.  sa.  waa  lodged  at  the  Sheriff's 
Office,  and  on  the  3rd  November,  pro- 
ceedings were  commenced  against  the 
bail : — Held,  that  a  motion  on  the 
13th  November  to  set  aside  the  ca.  sa. 
and  fuhsequent  proceedings  for  iiregu- 
larity  was  too  late.  Poeock  and  An- 
other t.Coekertoa.  Poeockv.Pereg, 21 


BAILIFF  (SPECIAL). 

7.  A  defendant  who  had  paidiDoaqt 
into  Court  in  lieu  of  bail,  previous  lo 
the  1  &  2  Via.  G.  110  coming  iuo 
operation,  is  not  entitled,  luider  an 
equitable  construction  of  the  7A  •<«- 
tiou,  to  have  tbe  money  paid  out  to 
him.     Hmrrimm  v.  DidimMO*,  6 

8.  The  defendant  having  bem  ar- 
rested on  mesne  pfocess,  was  out  od 
bail  on  the  1st  October,  1838.  After 
that  day,  final  jadgment  waa  signed, 
and  on  the  6th  November,  a  ca.  «i. 
to  fix  the  bail  was  lodged  at  the  She- 
riff's Office,  but  before  it  was  return- 
able, a  motion  waa  made  to  enter  an 
exoneretur  on  the  bail-piece.  Hfli, 
that  the  b^l  were  not  entitled  lo  re- 
lief under  the  7th  section  of  the  I  & 
2  Vict.  c.  110.   Jackson  v.  Cooper,  5. 

9.  If  a  defendant  is  rendered  by 
his  bail,  after  the  expiration  of  four- 
teen days  from  the  service  of  the  writ 
of  summons  on  the  bail,  it  is  too  late, 
and  under  Reg.  Gen.  T.  T.,  8  Wm.  4, 
the  Court  cannot  exerdse  any  discie- 
tion,  by  allowing  a  render  to  be  made 
subsequently,  even  on  terms.  Bird 
V.  Atkins  and  Twynam,  Bail  of  At- 
hnt,  Junr.,  769 

BAIL-BOND. 
See  Stating  Pkoceedimob,  5. 
Where  the  sheriff  takea  a  bail-bond 
with  only  one  security,  the  Court  will 
not  set  aside  an  attachment  against 
him  on  an  application  at  his  instance. 
The  Qneen  v.  The  Sheriff  of  Mid- 
dlesex, in  a  eaate  of  Lane  v.  Griffith*, 
313 
BAIL-PIECE. 

See  Akkest,  5. 


See  Attachiiemt,  6. 
Ikt£Rple.\der,  3. 


BAILIFF  (SPECIAL). 
In  an  action  for  an  escape,  it    was 


BENEFICE  (CHARGING). 

proved,  that  the  agent  of  the  plaintiff 
requested  that  the  warrant  for  the 
aireit  of  the  prisoner  might  be  di- 
rected to  a  particular  officer,  that  he 
give  initrucdonB  to  that  officn-,  and 
afterwards  took  biro  and  his  asnitant 
to  the  place  where  the  caption  was  to 
be  made,  and  then  required  him  to 
execute  the  warrant  in  a  certain  man- 
ner.  Held,  that  a  nonsuit,  on  the 
ground  of  the  bailiff  being  the  special 
bailiff  of  the  plaintiff,  wm  rightly  en- 
tered.     Dot  V.  Tryt,  636 

BANKRUPT. 
See  Attorney,  (BiLi  ot). 
Faymeht. 
Flea,  3,  17. 
Pleas,  (Setebal),  1. 

1.  Where  a  defendant  has  become 
bankrupt  after  action  cotnnienced, 
this  Court  will  not  stay  proceedings, 
on  the  ground  thnt  the  plaintiff  has 
proved  his  debt  under  the  fiat,  but 
application  ahonld  be  made  to  the 
Court  of  Review,  or  the  Great  Seal. 
Raniford  v.  Barry,  80? 

2.  Where,  in  trover,  by  the  as- 
signees of  a  bankrupt,  iuues  were 
taken  on  the  plaintifTs  being  pos- 
sesHcd  of  the  property  as  assignee, 
and  on  the  estate  of  the  bankrupt 
having  paid  15*.  in  the  pound  under 
a  second  Commission,  and  the  de- 
fendant succeeded  on  the  first  issue, 
and  it  appeared  that  the  plaintiff,  as 
assignee  under  the  second  Cora- 
mission,  had  allowed  the  bankrupt  to 
have  the  goods  in  his  order  and  dis- 
position ;  the  defendant  was  held  to 
be  entitled  to  the  costs  of  proving  a 
third  Commission,  but  not  to  those 
of  proving  that  the  bankrupt's  estate 
produced  15».  in  the  pound  after  the 
certificate  being  granted  under  the 
second  Commission.  Butler,  Attignee 
o/BakewtU  v.  Hobion,  157 

BENEFICE  (CHARGING). 
1.  The  defendant,  a  beneficed  clcr- 


BILL  OF  EXCHANGE.  879 

gyman,  demised  two  livings  to  the 
plaintiff,  for  a  term  of  ninety-nine 
years,  on  trust,  among  other  things, 
to  pay  370OJ.  previously  borrowed  by 
the  defendant,  of  Uie  plaintiff,  the  in- 
denture not  referring  in  any  way  to  a 
warrant  of  attorney.  On  the  same 
day,  the  defendant  executed  a  war- 
rant of  attorney  to  the  plaintiff,  in 
tbe  defeasance  of  which  it  was  stated 
to  be  given  as  a  collateral  security 
for  37001.  and  interest,  "  further  se- 
cured by  a  grant  and  demise,  bearing 
even  date  heiewith,  of  the  vicarages" 
in  question.  The  money  in  question 
not  being  paid,  tbe  plaintiff  dgaed 
judgment,  and  issued  a  sequestration. 
Held,  on  application,  to  set  aside  tbe 
warrant  and  subsequent  proceedings, 
that  it  was  not  void  as  a  charging  of 
a  benefice,  within  the  meaning  of  the 
13th  Eli2.  c.  20,  s.  1,  but  that  it  was 
an  independent  security  for  a  loan. 
Bmdry  v.  Price,  758 

2.  On  an  application  to  set  aside  a 
warrant  of  attorney,  pursuant  to  the 
13  Eliz.  c.  20,  s.  1,  on  the  ground  of 
its  amounting  to  a  charging  of  a  be- 
nefice, the  Court  will  not  look  beyond 
the  warrant  to  ascertain  the  intention 
of  the  parties,  and  therefure,  will  not 
read  affidavits  for  that  purpose. 
Bithop  V.  Hatch,  76S 

BILL  OF  EXCHANGE. 

See  Acceptance. 
Plea,  16. 

Plea,  (Vbivolous). 
Pleas,  (Several),  2. 
Replication,  2. 

1.  In  an  action  on  a  bill  or  note, 
under  a  plea  of  "  no  notice  of  dis- 
honour," the  plaintiff  must  prove  a 
distinct  notice,  mere  knotfle^fe  is  in- 
safHcient.     Bird  v.  Lej/ge,  814 

2.  And  where  such  notice  is  not 
proved,  the  bill  will  not  be  evidence 
of  an  account  stated,  unless  there  is 
an  admission  of  the  noaey  being  due. 

lb. 


880  CAUSE  (RBUOTAL  OF) 

BOND; 

See  Plea,  4. 

CALLS.  (RAILWAY). 

See  RvLB  (to  Compute),  1 . 

CAPIAS. 

See  Abkut,  10. 
Detaiubb,  1,3. 

CAPIAS,    (AD  SATISFACI- 
ENDUM). 

See  Abkb*t,  (Pbitilkox  ibom). 

EXKCUTION. 

Tb«  rale  H.  T.,  3  &  a  Geo.  4,  n~ 
quiring  ft  defendant'i  addition  and 
pUee  of  abode  to  be  indoreod  an  a 
writ  of  ca.  sa ,  is  for  the  benefit  of 
defendant ;  and  if  th«  place  of  the 
defendant'i  abode  cannot  be  dit- 
covered,  he  may  be  described  of  hii 
laat  place  of  abode.  Bettyetv.  Thomp- 
ton,  322 

CAPIAS,  (UTLAGATUM). 
See  OuiLAWBT,  3. 

CARRIBR. 

See  Notice  (of  Action). 

CASE. 

See  Action,  (Election  of). 
SuHuoMS,  3. 
TaxspAU,  1. 

CASSETUR  BREVE. 

See  SciSE  Facias,  2. 

CASUAL  EJECTOR. 

See  Erbok,  2. 

CAUSE  (REMOVAL  OF). 

Sea  Removal  of  Cauu. 
Rbpletim. 


CERTIORARI. 

St*  QoAaHiKO  Wut. 
A  defendant  in  an  imlictinent  for  > 
miademeeiior,  mrreptitknuily  obtained 
an  aoquittal,  hj  not  complying  with 
the  practice  of  the  aeaslons,  in  giriif 
notiea  of  trial,  and  bringing  on  Ae 
indictment  for  trial,  after  disposing  of 
the  feloniea,  and  thia  Court  wooH 
not  grant  a  certiorari,  to  reicoTe  the 
indictment,  in  order  to  act  aside  the 
verdict.     Regina  v.  C/iwn«,  578 

CERTIFICATE  (OF  COUNSEL). 

See  Paupbe,  6. 

CERTIFICATE  (OF  JUDGE). 


CERTIFICATE  (OF  MAGIS- 
TRATE). 

See  Plea.  24. 

CERTIFICATE  (OF  SPEAKER). 

See  CosTa,  S,  9    15. 

CHANGING  ATTORNEY. 

See  Attachment,  2. 

CHAPEL. 
Jm  Ejbctubkt,  8,  10. 
CHRISTMAS  DAY 

See  HouDAY. 

CHURCHWARDENS 

See  Makdamds,  3. 

COGNOVIT. 

jS'mWabbant  (of  ArroiiNBr),  9. 

I.  The  giving  a  cognovit  implies 
an  authority  to  enter  on  appearance, 
and   to  do  all   thdt  is   Dccessary    to 


COGNOVIT. 


COMMITMENT.         S8I 


make  the  instrument  effectual.    Ri- 
chardson V.  Daley  and  Rugglesford,  25 

2.  In  order  to  render  a  cogiiovit 
valid,  according  to  the  provisions  of 
I  &  2  Vict.  c.  1 10»  8.  9,  although  the 
attorney  acting  for  the  defendant,  may 
have  been  named  by  the  plaintiff's 
attorney,  it  is  no  objection  to  the  va- 
lidity of  the  instrument,  that  the  de- 
fendiant  adopts  him,  if  he  has  a  ftill 
opportunity  of  exercising  his  discre- 
tion as  to  the  adoption  ;  but  if  the 
circumstances  are  such  as  to  preclude 
such  an  exercise  of  discretion,  the 
cognovit  is  bad.  Therefore,  where  a 
defendant  was  about  to  give  a  cogno- 
vit, and  was  unacquainted  with  any 
attorney,  and  at  his  request,  the  plain* 
tiff's  attorney  sent  his  clerk  for  one, 
who  came  and  acted  in  that  capacity 
for  the  defendant,  a  request  to  that 
effect  being  written  by  the  plaintiff's 
attorney  in  tlie  margin  of  the  cognovit, 
the  Court  set  aside  that  instrument. 
Barnes  v.  Pendrey,  747 

3.  Where  in  a  cognovit  it  was  pro. 
vided  that  judgment  should  not  be 
entered  up  until  de&ult  should  be 
made  in  the  due  payment  of  the  debt, 
(which  it  was  subsequently  declared 
should  be  paid  by  instalments)  toge- 
ther with  costs  to  be  taxed  by  the 
Master  as  between  attorney  and  client. 
Held^  that  the  plaintiff  was  entitied 
to  enter  up  judgment,  on  default 
being  made  in  the  payment,  of  one 
of  the  instalments,  although  he  had 
not  taxed  his  costs,  but  that  the  tax- 
ation must  take  place  before  the  is- 
suing of  execution.  Barrett  v.  Par^ 
tington,  447 

4.  It  is  not  requisite,  under  the  1 
&  2  Vict.  c.  110,  s.  9,  that  the  attor- 
ney of  the  defendant,  in  the  attestation 
of  a  cognovit,  should  state  himself 
to  be  an  attorney  named  by  the  de- 
fendant ;  it  is  sufficient  if  he  declares 
himself  to  be  attorney  for  the  defen- 
dant ;  nor  need  the  attorney  be  ori- 
ginally named  by  the  defendant :  it 
is  sufficient,  if  the  latter  adopts  the 


attorney  named  by  the  plaintiff.   Oli- 
ver y.  Woodfuffe,  166 

5.  And  if  the  nature  and  effect  of 
the  instrument  be  explained  to  the 
defendant,  it  is  immaterial  that  it  has 
not  been  read  over  to  him,  lb, 

6.  An  in£Emt  cannot  bind  himself  by 
a  cognovit,  Ih, 

7.  Where  a  cognovit  had  been  at- 
tested on  behalf  of  the  defendant  by 
an  attorney,  who  accompanied  the 
plaintiff's  son  to  the  defendant's  resi- 
dence, and  who  subsequently  carried 
the  instrument  to  the  Queen's  Bench 
Office  to  be  filed,  and  there  subscribed 
his  name  upon  the  back  of  It  as  the 
plaintiff's  attorney's  agent,  the  Court 
set  aside  the  instrument  under  the 
1  &  2  Vict  e.  110,  8«.  9  &  10.  Rice 
V.  Linstedt  158 

COLLUSION. 

See  Abrsst,  4. 
Detainer,  2. 
Warrant  (op  Attorney),  2, 

COLONIAL  JUDGE. 
See  Plsa,  14. 

COMBINATION  LAWS. 
See  Master  and  Servant. 

COMMISSIONER. 
See  Interrogatories,  1 . 

COMMISSIONERS  (OF  LAND 

TAX). 

See  Land  Tax  (Collector). 

COMMITMENT. 

It  is  fatal  in  a  warrant  of  commit- 
ment for  a  riot,  under  the  7  &  8  Geo. 
4,  c.  30,  s.  8,  to  state  that  the  defend- 
ants began  to  pull  down  and  destroy, 
**  in  part,"  a  dwelling-house.  The 
Queen  v.  Lowden  and  Others,       538 


$89  CONTINUING  (WRITS). 

COMMON. 

See  Prescription. 

CONSENT  RULE. 
See  Error,  1. 

CONSIDERATION. 

1.  A  debt  being  due  to  the  plaintiff 
from  a  client  of  the  defendant,  an  at- 
torney, the  latter  inclosed  to  the 
plaintiff  a  bill  of  exchange  accepted 
by  his  client  for  the  amount,  telling 
him  that  he  may  safely  put  his  name 
to  it  as  drawer,  and  that  he  will  see 
it  paid.  Held,  that  there  was  a  suf- 
ficient consideration  in  the  forbeanunce 
of  the  plaintiff  to  proceed  until  the 
bill  became  due,  to  render  the  defend- 
ant liable.  Emmett  v.  Keamst      630 

2.  On  a  motion  in  arrest  of  judg- 
ment, it  appeared  that  the  declaration 
alleged  the  defendant,  who  was  an 
attorney,  to  have  been  guilty  of  neg- 
ligence, and  in  consequence,  that  the 
plaintiff  was  compelled  to  pay  14^. 
costs,  and  in  consideration  of  the  pre- 
mises, promised  to  pay  the  sum  of  7/. 
half  of  those  costs.  Held^  that  no 
sufficient  consideration  was  alleged 
as  moving  from  the  plaintiff  to  the 
defendant.  Smart  v.  Chell,  781 

3.  In  an  action  of  debt  on  a  bond 
to  H.,  not  to  enter  into  the  service  of 
another  person,  within  ten  miles  of  S., 
during  two  years  after  leaving  H.*s 
service,  some  good  consideration 
ought  to  be  shewn  on  the  face  of  the 
declaration,  as  the  Court  will  not  pre- 
sume one.     HuUon  v.  Parker ,      739 

CONTEMPT. 

See  Subpoena. 

CONTINUING  (WRITS). 
See  Summons,  6. 


COSTS- 
CONTRACT. 

See  CoNStDERATION,   1 . 

COPYHOLD. 

See  Lord  (of  the  manor). 

Inspection  (of  Court  Roli.s). 

Copyhold  property  may  be  con* 
veyed  by  a  married  wonian  without 
the  concurrence  of  her  husband,  under 
certain  circumstances,  notwithstand- 
ing the  proviso  in  the  statute  3  ft 
4  Wm.  4,  c.  74,  s.  77,  as  to  copy- 
holds. Ex  parte  Ann  Shirley^        258 

COSTS. 

See  Amendment,  3,  4. 

Arbitration,  12.  16.  19. 

Arrest,  3. 

Attachment,  2. 

Bail,  I.  5. 

Bankrupt,  2. 

Interpleader,  4,  5. 

Judge's  order,  2. 

Pauper,  2. 

Reasonable    and    probable 

cause. 
Small  debtor,  2. 
Stamp,  2. 

Staying  procredinos,  2. 
Tender,  2. 
Venue,  3. 

1 .  The  sureties  of  a  defendant  on 
the  removal  of  an  indictment  for  a 
misdemeanor  by  certiorari  firom  die 
quarter  sessions,  are  liable  to  pay  the 
prosecutor's  costs,  although  there  is 
no  undertaking  to  that  effect  in  the 
recognizance,  or  direct  provision  to 
that  effect  in  the  5  Wm.  &  M.  c  11, 
s.  3.      The  King  v.  Bezant,  680 

2.  Where  an  indictment  has  been 
preferred  at  the  quarter  sessions,  and 
removed  by  certiorari  into  the  Queen*s 
Bench,  that  Court  has  power,  under 
5  &  6  Wm.  4,  c.  60,  s.  98.  to  award 
to  the  prosecutor  costs  incurred  pre- 
vious to  the  removal  of  the  indict- 
ment, if  the  defence  has  been  frivoloas 
or  vexatious,  in  the  opinion  of  the 


COSTS. 


COSTS. 


885 


judge  trying  the  cause.     Regina  v. 
Inhabitants  of  Preston^  r)98 

3.  The  5  &  6  Wra.  4.  c.  83,  s.  5, 
does  not  affect  the  mode  of  taxation 
directed  by  1  R.  H.  T.,  2  Wm.  4,  s.  74, 
therefore,  where  in  an  action  for  the 
infringement  of  a  patent,  the  defend- 
ant obtained  a  verdict  on  one  issue, 
which  covered  the  whole  cause  of  action. 
Held^  that  he  was  entitled  to  the  costs 
of  that  issue,  and  the  general  costs  of 
the  cause,  subject  to  deduction  in 
respect  of  the  issues  found  for  the 
plaintiff.  Losche  v.  Hague^  495 

4.  Where  in  an  action  of  trespass 
brought  against  a  magistrate  in  his 
judicial  character,  the  defendant  ob- 
tains a  verdict,  he  must,  under  the 
provisions  of  the  7  Jac.  1,  c.  5,  ob- 
tain the  certificate  of  the  judge  be 
fore  whom  the  cause  is  tried,  in  order 
to  obtain  his  double  costs.  Penney  v. 
Slade  and  Another ^  440 

6.  Where,  in  an  action  for  un- 
liquidated damages,  an  order  was 
made  for  staying  proceedings,  upon 
payment  of  a  sum  under  20/.  and 
costs  to  he  taxed.  Held,  that  the 
plaintiff  was  only  entitled  to  costs 
upon  the  lower  scale.   Cook  v.  Hunt, 

897 

6.  In  an  action  against  a  public 
company  for  injury  to  a  water- 
course, the  declaration  contained  spe- 
cial counts,  charging  various  wrong- 
ful acts.  The  defendants  pleaded  not 
guilty  to  the  whole  declaration,  and 
also  several  special  pleas.  A  verdict 
was  found  for  the  defendants  on  the 
general  issue,  and  for  the  plaintiff  on 
the  other  pleas.  The  act  incorporat- 
ing the  company,  contained  a  clause 
giving  them  treble  costs  in  the  event 
of  a  verdict  for  them  in  an  action  for 
any  thing  done  in  pursuance  of  the  act. 
Held,  that  the  defendants  were  only 
entitled  to  treble  costs  upon  the  issues 
raised  on  those  counts  which  were 
within  the  protection  of  the  statute. 
Held  also,  that  the  pioper  mode  of 
taxing  the  costs,  was  first  to  calculate 


those  of  the  defendants,  and  then 
treble  them,  and  from  the  amount  de- 
duct the  plaintiffs  costs.  Wihon  v. 
The  River  Dun  Company,  369 

7.  Where  a  cause  was  referred  at 
nisi  prius,  and  the  award  set  aside, 
and  a  second  trial  had,  the  party  sue* 
cessful  on  the  second  trial,  was  held 
not  to  be  entitled  to  the  costs  of  the 
first.  Wood  V.  Duncan,  344 

8.  Upon  a  motion  to  enter  up 
judgment  on  the  certificate  granted 
by  the  Speaker  of  the  House  of  Com- 
mons, under  the  9  Geo.  4,  c.  22,  the 
court  held  that  a  prim&  £Eu;ie  case 
was  made  out  for  the  plaintiff,  upon 
the  certificate  itself,  which  must  be 
contradicted  by  the  defendant,  if  he 
resisted  payment  of  the  costs  men« 
tioned  therein,  as  intendments  would 
be  made  in  its  favour.  Held  also, 
that  the  amount  of  costs  certified  to 
be  due,  cannot  be  impeached  on  affi- 
davit, but  that  the  certificate  is  con- 
clusive.    Fector  v.  Beacon,  265 

9.  Where  there  are  several  persons 
from  whom  the  costs  are  certified  to 
be  due,  an  action  may  be  brought 
against  one  of  them  only,  if  it  shall 
not  appear  that  proceedings  are  con- 
templated against  the  others,  lb, 

1 0.  Qucere,  whether  a  judge  having 
granted  a  certificate  to  deprive  the 
plaintiff  of  costs  under  43  Eliz.  c.  6, 
s.  2,  has  the  power  to  rescind  it. 
fVhaUey  v.  Williamson,  253 

1 1 .  If  the  power  exists,  it  ought 
to  be  exercised  before  the  time  for 
signing  judgment,  lb, 

12.  The  plaintiff  in  an  action  for 
mesne  profits,  having  been  nonsuited, 
a  rule  was  subsequently  obtained  and 
made  absolute  for  a  new  trial.  With- 
out taking  any  further  step,  a  fresh 
action  was  commenced  in  the  name 
of  John  Doe.  A  rule  was  made  ab- 
solute for  staying  proceedings  in  this 
action,  unless  the  previous  action  was 
discontinued.  Both  plaintiff  and  de- 
fendant gave  notice  of  trial  and  coun- 
termanded it.  Subsequently  the  plain- 
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COSTS. 


tiff  served  a  rule  to  diacontinue. — 
Held,  that  the  defendant  wai  not 
entitled  to  the  ciwto  of  the  trial.  Sir 
W.  H.  JoBiffe,  Bart.  y.  Muttdy,    225 

1 3.  Trespass  for  breaking  and  en- 
tering  the  plaintiff's  close  and  taking 
his  straw.  Plea,  not  guilty.  Verdict 
for  the  plaintiff,  damages.   It,     The 

,  judge  did  not  certify.     tfeU,  that  the 

ptuntiff  was  entitled  to  no  more  costs 

than  damages.    Patrick  v.   Cohriek, 

301 

14.  The  costs  of  settling  a  bill  of 
ezceptkins  are  costs  in  the  Court  of 
error.  Doe  d.  Harvey  v.  Franeit,  193 

15.  The  60th  section  of  fi  Geo.  4, 
c.  22,  (enabling  the  Speaker  of  the 
House  of  Commons  to  certily  the 
amount  of  costs  of  a  petition  against 
the  return  of  a  raembei),  is  not  con- 
fined to  eases  in  which  there  has  been 
"  a  determination  of  the  merits  of 
«ueh  petition  :"  therefore,  where  the 
petitioner  &iled  to  appear,  on  the  day 
appointed  for  taking  the  petition  into 
consideration,  and  the  order  was  in 
consequence  discharged  : — Held,  that 
the  Speaker  had  power  to  order  the 
costs  to  be  taxed,  and  on  de&ult  of 
payment,  to  certify  the  recognizance 
into  this  Court  as  forfeited.  Semble, 
that  under  the  above  act,  the  legisla* 
ture  intended  to  give  no  remedy  for 
these  costs  by  action,  as  under  the 
63  Geo.  »,  c.  71.  In  Re  Scott  and 
Silver.  59 

16.  A  cause  was  conducted  by  a 
clerk  to  a  firm  of  two  attorneys,  and 
one  of  the  finn  having  attended  at 
the  trial  as  a  witness,  it  was  held  that 
thecostsof  his  attendance  were  rightly 
allowed.     Bitller  v.  Hobwn,         157 

17.  The  declaration  alleged,  that 
the  pluntiflb  caused  to  be  shipped 
upon  a  vetael  of  the  defendants,  oer- 
tun  warea  and  merchandiEes,  to  be 
•afely  and  securely  carried  by  the 
de&itdant*  from  Buenos  Ayres  to 
Lhrerpout,  and  then  to  be  delivered  to 
the  plaintifi*.     Breach,  that  the  de- 
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fendants  did  not  amlely  nr  aecmely 
carry  the  said  wares  and  mer^ao- 
dites,  but  that  through  their  improper 
stowage,  negligence,  &e.  the  same 
were  broken  and  damaged.  The  de- 
fendants pleaded.  I  at,  that  tbey  did 
not  promise  ;  2nd,  that  the  ware*  and 
merchandises  were  not  broken  or 
damaged  by  the  improper  stowage  at 
Diligence,  &c.,  of  the  defen^nta. 
The  jury  found  for  the  plaintiffl  oo 
the  first  isaue,  and  for  the  defendants 
on  the  second,  except  as  to  one  cask 
of  grease,  which  had  been  injured  by  a 
ca^  of  tallow  fiJling  upon  it,  aad  they 
gavetheplaintifisl2/.dBmagea.  HtU, 
that  this  finding  amotmted  to  a  genenl 
verdict  for  the  plaintib,  and  ^at  Ike 
deCendants  were  not  entitled  to  ooats, 
in  respect  of  that  part  of  the  isaoe 
found  for  them.  Andem*  mnd  OxAsrt 
v.  Chaprnan  and  Othen,  8S3 

18.  In  an  action  of  trespaas  ^pinit 
two  defendants,  they  pleaded  by  dit 
ferent  attorneys,  but  appeared  by  the 
same  counsel,  and  a  verdict  wu  fonnd 
for  one,  and  against  the  other.  Held, 
that  the  defendant  who  obtained  a 
verdict,  was  only  entitled  to  half  the 
costs  of  trial,  connsel'a  feet,  Ac, 
Bartholonteui  v.  Steveia  and  Sdwardg, 

808 

19.  Where  judgment  passed  for  the 
plaintiff,  on  a  dnnnrrer  to  one  picn, 
and  the  cause  was  taken  down  for 
trial  upon  another,  and  a  juror  was 
then  withdrawn  by  consent.  HeM, 
that  the  plaintiff  could  not  obtain  the 
costs  of  the  demarrer.  Bik^o*  t. 
Flower,  7M 

COSTS  (OF  THE  DAT). 
See  Statiko  Pbockkdimos,  S. 
Both  plaintiff  and  defendant  enlend 
a  cause  for  trial,  plaintiff  withdrew  his 
record,  and  the  defendant  afterwards 
agreed  that  the  cause  should  be  made 
a  remanet : — Held,  that  the  defendant 
was  not  entitled  to  the  costa  of  the 
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day  for  not  proceeding  to  trial.    Blow 
V.  W^aU,  86 

COSTS  (LOWER  SCALE  OF). 

See  Aebiteation,  12. 
CosTt,  5. 
Taxation,  5. 

COSTS  (DOUBLE). 

See  Costs,  4. 
Error,  3. 

COSTS  (SECURITY  FOR). 

See  Skguritt  (for  Costs). 

T^liere  a  plaintiff  has  been  compelled 
to  give  security  for  costs  on  account 
of  his  residence  abroad,  the  Court  will 
not  order  the  bond  to  be  cancelled  on 
an  affidavit  that  he  has  returned  to 
England,  and  is  resident  there.  Bad- 
naUY.  Haley,  19 

COSTS  (TREBLE). 
See  Costs,  6. 

COUNSEL'S  CERTIFICATE. 

See  Pauper,  6. 

COUNTS  (STRIKING  OUT). 

The  first  count  was  for  injury  to 
the  plaintiff's  reversionary  interest,  by 
removing  a  steam-engine  boiler,  and 
converting  the  same.  The  second 
count  was  in  trover,  for  the  conversion 
ofthe  same  steam-engine  boiler.  Upon 
objection  that  these  counts  were  for 
the  same  subject  matter  of  complaint, 
the  Court  directed  that  the  part  of  the 
first  count,  which  alleged  a  conversion, 
should  be  struck  out.  fVeeton  and 
Others  v.  Woodcock  and  Others,   384 

COUNTY. 

See  Writ  (Service  op). 

VOL.  VII. 


COUNTY  COURT. 

See  Declaration,  1» 
COUNTY  PALATINE. 
See  Inferior  Court,  1. 

COURT  (DELAY  OF). 

1.  If  a  motion  for  a  new  trial  is 
made  after  the  first  four  days  of  Term, 
pursuant  to  permission  granted  by  the 
Court,  in  consequence  of  the  pressure 
of  business,  the  party  applpng  must 
give  notice  of  that  fact,  to  the  other 
side,  or  it  will  be  regular  to  sign  judg- 
ment on  the  fiflh  day  of  the  Term, 
before  the  motion  has  been  made.  Doe 
dem.  Duncan  v.  Edwards,  547 

2.  Where  a  verdict  was  found,  sub- 
ject to  a  special  case,  to  be  agreed  on 
between  the  parties,  but  it  was  not 
set  down  for  argument  until  after  the 
death  of  one  of  them,  against  whom 
judgment  was  ultimately  given,  the 
Court  refused  to  allow  judgment  to 
be  entered  nunc  pro  tunc,  at  the  in- 
stance of  the  successful  party,  as  the 
delay  in  setting  down  the  special  case 
could  not  be  considered  as  that  of  the 
Court.   Doe  dem.  Taylor  v.  Crisp,  584 

COURT  (INFERIOR). 
See  Removal  (of  Cause,)  1,  2. 

COURT  (OF  REQUESTS.) 

A  Court  of  Request  act  provided, 
'*  that  if  any  person  should  commence 
any  action  in  any  of  the  superior 
Courts,  against  any  person  residing 
within  the  jurisdiction  of  the  Court, 
for  any  debt,  which  upon  the  trial 
should  be  found  not  to  amount  to  405. 
no  judgment  should  be  entered  on  the 
verdict;  and  if  it  were  entered,  it 
should  be  void,  and  the  defendant 
should  have  costs."  Held,  that  the 
act  only  applied  to  cases  in  which 
there  had  been  a  trial  and  verdict. 
Jackman  v.  Cother,  805 
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COVENANT. 

See  Declaration,  6. 
The  declamtion  sUted,  that  by  an 
indenture  made  between  R.  R.,  of  the 
tint  part,  plaintiff  of  the  second  part, 
and  defendanta  of  the  third  part,  de- 
fendant* covenanted  to  pay  the  plain- 
tiff lOOJ.  on  the  Slat  August  then 
next.  The  plea  set  out,  on  oyer,  an 
indenture,  by  which  (after  reciting 
that  in  conaideration  of  SOOi.  and  lOOJ. 
paid  to  R.  R.  by  the  plaintiff)  R.  R. 
mortgaged  certain  premises  to  pl&in- 
dff ;  the  defendant  and  R.  R.,  for  the 
more  effectually  securing  the  repay- 
ment of  the  said  sum  of  lOOJ.  and  in- 
terest, covenanted  with  the  plaintiff  to 
pay  that  sum  and  interest,  on  the 
31st  August  then  next.  Held,  that 
this  was  an  absolute  covenant  to  pay 
a  sum  of  money  on  a  day  certain,  on 
which  debt  might  be  maintained. 
EvanM  V.  Jones  a*d  Anoiher,         482 


COURT   ROLLS   (INSPECTION 
OF). 

See  Ikbpkction  (or  Coukt  Rolls). 


CRIMINAL  CONVERSATION. 

See  Action  (Election  of). 

DAMAGES. 

^ee  Arbitbation,  18. 

DAMAGES   (MITIGATION  OF). 

A  defendant  cannot  give  in  evi- 
dence in  mitigation  of  damages,  cir- 
cumstances which,  if  pleaded,  would 
have  been  a  bar  to  tfae  action,  more 
especially  where  money  has  been  paid 
into  Court.     Speck  v.  PhiUipe,     470 

DECEIT. 
See  Dbclaratioh,  2. 


DECUULATION. 

DECLARATION. 

See  COVKMAKT. 
iNITlALa, 

Insolvbht. 

1.  A  declar^ioii  on  ft  jadgmcat  ol 
a  county  Court,  alleging  it  to  hare 
been  held  before  the  »k«r^mmd  amUan 
is  bad  on  special  demurrer.  Qm^re, 
whether  in  such  case  it  is  nece«nty 
to  set  out  in  the  declaration  the  name* 
of  the  soiton.     Jo»et  v.  Jimea,      Ml 

2.  In  an  action  for  deceit,  the  de- 
claration allied  that  the  defendast 
entered  into  an  agrecmeot  with  one 
Bowmer  for  the  sale  of  a  publK-hoose. 
in  reference  to  the  value  of  which  k 
made  fiOse  and  fraiidiileat  repreaeiiia- 
tions :  that  Bowmer  being  unable  to 
complete  bia  comtractt  it  waa  ^reed 
that  the  pluntiff  should  becoo^  tlw 
purchaser,  and  ahould  stand  id  his 
stead,  and  that  Bowmer  before  awl 
at  the  time  of  such  agreement,  repeated 
to  him  the  representations  previously 
made  by  the  defendant,  of  all  wlueii 
the  defendant  had  notice,  and  tbr 
plaintiff  confiding,  &a.,  compleied  the 
purchase.  Held,  that  the  action  was 
well  broughL  A  plea  to  the  declaim 
tion,  Jenymg  that  Bowmer  acted  un- 
der the  authority  of  the  deieodant; 
held,  ill.     PiimoTe  v.  Hood,  IK 

3.  On  the  Snd  April,  a  witness 
was  served  with  a  subpeena,  reqoiiiag 
his  attendance  at  the  aasisea  on  the 
Slsl  March.  The  causa  waa  not  tried 
until  the  6th  April.  Held,  thai  he 
was  liable  to  an  action  for  non- attend- 
ance.    DatiM  V.  Lovell,  178 

4.  The  declamtion  stated,  that  an 
action  of  ejectment  waa  pending,  and 
came  on  to  be  tried  befbro  oertain 
justices  of  assiie,  to- wit,  at  Taunton, 
in  the  county  of  Someraet.  It  then 
alleged,  that  the  plaintiff  acrred  the 
defendant  with  a  subpcena  duces  te- 
cum:  "And  that,  alUiough  the  ap- 
pearance of  the  defendant  waa  aecce- 
sary  and  material  to  the  trial  of  the 
said  issue,  and  although  the  defend- 
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887 


ant  could  and  might,  in  obedience  to 
the  said  writ,  have  appeared  at  the 
said  trial  of  the  said  issue,  and  al- 
though the  production  and  shewing 
forth  of  the  said  documents  were  ma- 
terial evidence  for  the  plaintiff  on  the 
said  triali  yet  the  defendant  did  not, 
nor  would  appear,  although  solemnly 
called  upon,  by  reason  whereof  the 
plaintiff  was  then  forced  and  obliged 
to  allow  the  nominal  plaintiff  to  be- 
come, and  he  was  then  nonsuited  :*' 
HeU  that,  upon  general  demurrer, 
the  allegations  were  equivalent  to  an 
averment  that  the  trial  took  place  at 
the  time  aud  place  mentioned  in  the 
subpoena.  Semhle^  that  the  declara- 
tion would  have  been  bad  on  a  special 
demurrer  for  want  of  such  averment. 
Held  also,  that  the  allegation,  that 
the  documents  were  material  evidence 
for  the  plaintiff,  and  that,  in  conse- 
quence of  the  non-attendance  of  the 
witness,  the  plaintiff  was  nonsuited, 
was,  upon  general  demurrer,  a  suf-^ 
ficient  averment  that  the  plaintiff  had 
a  good  cause  of  action.  lb, 

5.  In  an  action  by  husband  and 
wife,  the  declaration  stated,  that  after 
the  intermarriage  of  the  plaintiff,  to 
wit,  on  the  1st  October,  1838,  an  ac- 
count was  stated  between  the  hus- 
band, on  behalf  of  himself  and  wife, 
of  the  one  part,  and  the  defendant  of 
the  other  part,  concerning  moneys  by 
the  wife,  while  she  was  sole,  lent  to 
the  defendant,  and  remaining  unpaid 
before,  and  at,  and  after  the  time  of 
the  intermarriage.  Upon  the  account 
so  stated,  the  defendant  was  found  in- 
debted to  the  plaintiffs  in  a  large  sum 
of  money,  and  in  consideration  of  the 
premises,  promised  to  pay  the  same 
on  the  i$t  October  then  next  ensuing. 
Plea,  that  the  money  in  the  declara- 
tion mentioned,  was  secured  to  the 
wife  before  her  marriage,  by  bond 
conditional,  for  payment  on  the  1 0th 
April,  1840,  and  that  the  account  was 
stated  eoncemmg  the  money  for  which 
the  bond  was  given,  and  which  was 


supposed,  at  the  time  of  the  account, 
to  be  due,  whereas  no  part  was  due, 
and  so  the  account  was  stated  errone- 
ously : — Held,  that  the  declaration 
was  bad ;  1st,  on  the  ground  that  the 
promise  alleged  was  different  from 
that  implied  by  law  ;  2nd,  that  it  did 
not  appear  that  the  debt  was  due  at 
the  time  the  account  was  stated : — 
Held,  also,  that  the  plea  was  an  an- 
swer, so  far  as  it  shewed  that  the  ac- 
count was  stated  concerning  a  spe- 
cialty debt,  not  then  due.  Semble, 
that  the  allegation  that  the  account 
was  stated  erroneously,  rendered  the 
plea  bad,  for  duplicity : — Semble,  also, 
that  the  action  was  properly  brought 
by  husband  and  wife.  Hopkins  and 
Wife  V.  Logan^  860 

6.  In  a  covenant  on  a  demise  of 
premises  to  one  B.  W.  by  the  defend- 
ant for  ten  years,  the  defendant  cove- 
nanting that  he  had  full  power  and 
authority  to  demise,  and  that  the  said 
B.  W.  paying  rent,  and  obeying  the 
covenants  in  the  lease,  should  have 
quiet  possession,  a  declaration  by  the 
assignee  of  the  premises  from  B.  W., 
alleging  that  the  defendant  had  not 
full  power  and  authority  as  aforesaid, 
and  that  his  interest  lasted  during  the 
life-time  only  of  one  S.  C,  who  died 
before  the  expiration  of  the  term ;  and 
that,  therefore,  one  E.  C.  "  lawfully 
claiming  in  that  behalf,  put  out  and 
evicted  the  plaintiff,  and  having  a  good 
title  against  the  plaintiff,  and  all  per- 
sons claiming  under  him,  entered  into 
and  upon  the  said  premises  :'* — Held 
ill,  for  not  shewing  the  manner  in 
which  the  title  of  E.  C.  commenced. 
To  the  above  declaration  the  defend- 
ant having  pleaded  a  covenant  to 
repair,  of  which  he  alleged  a  breach 
by  the  plaintiff,  the  plaintiff  demur- 
red to  the  plea ;  and  it  was  held  that 
the  objection  might  be  taken  to  the 
declaration,  although  there  was  no 
demurrer,  general  or  special.  Qucere, 
whether  the  fulfilment  of  the  covenant 
to  repair,  was  a  condition  precedent 
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to  that  for  quiet  enjoyment  ?    Brookti 
V.  Humpkriet,  118 

DEFENDANT  (NOMINAL). 

£«<  Joint-Stock  Coupanit,  1. 
Pleas  (Sbvebal),  1. 

DEFENDANTS  (SEVERAL). 

Sm  Coiti,  18. 

JuDOMEMi  AS  IH  Case  of  a 
Nonsuit,  6,  8. 

DELAY  (OF  COURT). 

See  Court  (Delay  of). 

DEMURRER. 

See  CoM« DERATION,  3. 

Costs,  19. 

Declaration,  1,4,  6. 

Issues  (Striking  out). 

Plea,  6,  I&. 

Rkplication,  3. 
The  plaintiiF  having  demurred  to 
the  defendant's  plea,  cannot  add  the 
joinder  in  demurrer  for  him,  but  the 
defendant  is  entitled  to  four  days,  in 
nbicb  he  is  bound  to  deliver  the 
joinder  to  the  defendant  for  that  pur- 
pose.    Mullin$  V.  Cox,  660 

DEMURRER  (FRIVOLOUS). 

If  a  party  joins  in  demurrer,  and 
gives  notice  of  trial  of  issues  in  fact, 
he  cannot  apply  to  set  aside  the  de- 
murrer as  frivolous.  Norton  v.  Mack- 
tntoak,  529 

DEPOSITIONS. 

The  Tule  that  a  written  deposition 
taken  under  7  Geo.  4,  c.  64,  is  the 
best  evidence  of  a  statement  made  be- 
f<MV«  magistrate,  is  not  confined  to  the 
in^vidual  case  in  trhich  it  is  taken, 
but  <{)plies  to  all  proceedings  in  which 
it  is  sought  to  adduce  it  in  evidence. 
Leaeh  v.  Siapion  and  Rock,  613 


DETAINER. 

DEPOSIT  (IN  LIEU  OF  BAIL). 
See  Bail,  7. 

1.  Vhere  a  defendant  baa  gow 
abroad,  after  depositing  money  in  lira 
of  bail,  pursuant  to  43  Geo.  3,  c.  46, 
B.  2,  without  putting  in  and  perfecting 
hail  in  due  time,  and  it  doe*  not  ap- 
pear that  the  defendant  baa  a  rcsideaoe 
in  this  country,  or  employed  an  attor- 
ney in  the  action,  the  defeudant  may 
take  the  money  out  of  Court,  a&et 
serving  his  rule  on  the  sheriff,  aad 
putting  it  up  in  the  Queen's  Beach 
Office.     Hunt  v.  M'Laehtam,         708 

2.  Where  money  has  been  paid 
into  Court,  pursuant  to  the  7  &  8 
Geo.  4,  c.  TliSnd  a  rule  for  jodgment 
as  in  case  of  a  nonsuit  is  moved  for, 
the  Court  will  not  add  to  that  rule  an 
application  tu  take  the  money  ont  of 
Court ;  but  that  must  be  the  sul>iect 
of  a  separate  rule,  after  the  fonnet 
has  been  decided.  De  BedoUiere  v. 
Ryan,  615 

3.  Money  having  been  depoMtedin 
lieu  of  bail,  and  on  order  for  better 
particulars,  with  a  stay  of  proceedings 
having  remained  unobeyed  for  a  yesr, 
the  Court  refused  to  grant  a  rule  for 
taking  the  money  out  of  Court.  Har- 
den V.  Harhomn,  £46 

DESCRIPTION. 
See  Capias  (ad  satisfaciensvm). 
SuHuoNs,  5,  8. 

DETAINER. 
See  Abkest,  4. 

PRISOKBR. 

1.  The  first,  second,  and  third  sec- 
tions of  1  &  2  Vict.  c.  110,  do  not 
apply  to  insolvent  debtors  adjudged 
tobe  discharged  at  somefiiture  period; 
therefore,  such  prisoner  may  be  de- 
tained by  capias  or  detainer,  witbout 
a  judge's  order,  or  a  writ  of  summons 
having  been  previously  issued.  Tmr- 
nor  V.  Darnell,  346 

2.  A  party  illegally  arrested  by  an 


DISTRINGAS. 


JEJECTMENT. 
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officer  without  warrant,  may  neverthe- 
less be  detained  whilst  in  custody  by 
a  legal  warrant  from  the  sheriff,  unless 
the  sheriff  was  guilty  of  collusion,  or 
adopted  the  illegal  act  of  the  officer. 
Robinson  and  Another  v.  Yewens^  377 
3.  A  party  who  was  improperly 
arrested  on  a  capias,  while  returning 
from  the  Court  of  Chancery,  obtained 
a  judge's  order  for  his  discharge,  as  to 
that  action  only.  The  sheriff  had 
other  writs  against  him,  at  the  suit  of 
other  parties  : — Held^  that  the  sheriff, 
when  the  arrest  took  place,  was  justi- 
fied in  detaining  him  for  them.  Wat^ 
son  V.  Carroll  and  Another^  217 

DISCONTINUANCE. 

See  Arrest,  (Malicious). 
Costs,  12. 

DISHONOUR  (NOTICE  OF). 
See  Bill  (of  Exchange.) 

DISSENTING    MEETING- 
HOUSE. 

Sec  Ejectment,  2.  8.  10. 

DISTRESS. 
See  Plea,  19. 

DISTRINGAS. 

See  Affidavit,  (entitling). 
Summons,  6,  7. 

1.  A  distringas  must  accord  with 
the  writ  of  summons,  although  the 
defendant  is  incorrectly  named  therein, 
but  a  variance  will  not  render  the  dis- 
tringas a  nullity,  as  it  is  an  irregu- 
larity only,  and  it  is  too  late  to  raise 
that  objection,  after  a  lapse  of  eight 
days  from  the  return  of  the  distringas. 
Swift  V.  Wright,  863 

2.  Tlie  Court  granted  a  rule  for  a 
distringas,  there  having  been  three 
calls,  and  two  appointments  made, 
but  the  copy  of  the  writ  having  been 
Icfl  at  the  second  call,  instead  of  at 


the  third,  it  being  sworn  that  the  de- 
fendant kept  out  of  the  way  to  avoid 
service.     iVehh  v.  Jenkins,  135 

3.  The  Court  granted  a  rule  for  a 
distringas  for  the  purpose  of  entering 
an  appearance,  it  being  sworn,  that  it 
was  not  known  where  the  defendant 
lived,  and  a  copy  of  the  writ  having 
been  served,  by  its  being  sent  by  post 
to  the  defendant's  attorney,  and  the 
defendant  having  subsequently  com- 
municated with  the  plaintiff's  father 
on  the  subject  of  the  action.  Moody 
V.  Morgan,  144 

4.  In  moving  for  a  distringas,  it  is 
no  objection  to  the  affidavit  of  the 
non-appearance  of  the  defendant  that 
the  search  was  made  four  days  before 
the  affidavit  was  sworn,  provided  the 
time  for  entering  an  appearance  has 
expired  before  the  search.  fVaugh  v. 
Pry,  376 

5.  In  order  to  obtain  a  distringas, 
it  is  not  sufficient  to  shew,  that  at  the 
three  calls,  the  defendant  has  been 
stated  to  be  abroad.  G rover  v.  Hind^ 
marsh,  607 

DOCUMENTS  (INSPECTION  OF). 

See  Inspection  (of  Documents). 

DRAWER. 

See  Affidavit  (of  Debt). 

EASEMENT. 
See  Plea,  25. 

EJECTMENT. 

See  Eruor. 

Small  Debtor,  1. 
Staying  Proceeding  9  1,  4. 

1.  Where  the  declaration  in  eject- 
ment is  on  several  demiscF,  an  affi- 
davit of  service  entitled,  "  Doe  dem. 
C  V.  Roe,**  is  insufficient.  Doe  dam* 
Cousins  and  Others  v.  Roe,  53 

2.  In  an  ejectment  to  recover  a 
dissenting  meeting-house,  service  011 
the  trustees  and  at  the  hoase  is  suf- 
ficient for  a  rule  nisi,  and  service  of 
the  rule  00  the  trustees,  for  a  rule 
absolute.  Doe  dem.  Gray  v.  Roe,  700 
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3.  Service  on  the  wife  of  the  te- 
nant, "  near  the  premiBes,"  ia  nif- 
fldent  for  a  rale  nisi,  for  judgment 
agunst  the  caaual  ejector.  Doe  dem. 
MarqueM  of  Bath  v.  Roe,  691 

4.  Judgment  cannot  be  signed 
against  the  casual  ejector,  vhere  the 
declaration  is  dated  of  a  term  not  ar- 
rived, and  there  is  no  date  to  the  no- 
tice, although  personal  service  has 
been  effected  on  the  tenant.  Doe 
dem.  aUes  v.  Roe,  379 

5.  In  ejectment  personal  service 
npon  a  tenant  who  resides  abroad,  is 
sufficient  to  obtain  judgment  against 
the  casual  qector.  Doe  dem.  Daniell 
T.  fVoodraffe,  494 

6.  Service  of  a  declaration  in  eject- 
ment upon  the  wife  of  a  tenant  at  his 
dwelling-house  (not  the  premises)  is 
sufficient,  if  it  appears  that  she  is 
living  with  her  husband  at  the  time. 
Doe  dem.  BouUoit  v.  Roe,  463 

7.  Where  it  does  not  sufficiently 
appear  that  there  are  no  tenants  in 
possession  of  premises  held  under  a 
lease,  and  although  service  may  have 
been  effected  on  a  aerrant  at  the  house 
of  the  lessee,  not  part  of  the  premises 
in  dispute,  and  a  copy  stuck  on  the 
premises  in  question,  the  Court  will 
not  grant  judgment  agninst  the  casual 
ejector.     Doe  dem.  Burrows  v.  Roe, 
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8.  In  ejectment  to  recover  pos- 
session of  a  chapel,  service  on  the 
surviving  lessees,  and  the  sextoness 
ia  sufficient.  Doe  dem.  Kirtehner  v. 
Roe,  97 

9.  Ad  affidavit  staling  the  depo- 
nent to  have  "  personally  served  J. 
T.,  W.  E.,  J.  E.,  and  C.  T.,  the  four 
tenants,  in  possession,  with  true  co- 
pies of  the  declaration,"  is  not  snf- 
ficient,  but  each  should  be  sworn  to 
have  been  personally  served.  Doe 
dem.  Leti  v.  Roe,  102 

10.  In  ejectment  to  recover  pos- 
session of  a  chapel,  the  tenant  in  pos- 
session having  quitted  the  country, 
and  not  being  likely  lo  return,  service 


ERROR. 

having  been  effected  on  the  peiton  m 
whoae  custody  tfae  keya  of  the  chapd 
were  placed,  on  the  wife  of  tbe  tenant 
and  otx  his  servant,  tfae  Court  granted 
a  rale  absolute  for  jtid^ment  against 
the  casual  ejector.  Doe  drm.  Dkien 
V.  Roe,  121 

ENGLISHMAN. 
See  SacuRiTT  (for  Cocti),  7. 

ENTERING  ISSUB. 
iS'ee  fsstiB  (eutxkino). 

EQUITABLE  CLAIMS. 

See  Interfleader,  2. 
Infbbior  Court,  2. 
Removal  (of  Causb),  2. 

ERROR. 

See  Costs,  14. 

False  JoDomHT. 

Issues  (Strikimo  out),  2. 

1.  Where  fonr  actions  of  ejectment 
were  brought  to  recover  thirteen  mes- 
suages, each  of  the  actions  being  fbr 
a  certain  number  out  of  the  thirteen, 
and  the  same  demise  in  all  four  actions, 
the  declaration  in  each  being  for  30 
messuages,  and  the  landlord  entered 
into  a  consent  rule,  which  treated  all 
four  actions  as  one,  but  brought  on 
"several"  demises,  and  for  "120" 
messuages.  Held,  that  the  consent 
rule  might  be  treated  as  a  nullity, 
and,  therefore,  that  a  judgment  against 
the  casual  ejector  was  regularly  signed ; 
that  a  writ  of  error,  coram  nobis,  des- 
cribing the  cause  in  the  same  manner 
could  not  stay  execution.  Doe  dem. 
Faithful  V.  Roe,  718 

2.  If  a  wtit  of  error  coram  nobis  is 
sued  out  in  the  name  of  the  tniiHisl 
ejector,  it  must  be  taken  as  sued  oat 
at  the  instance  of  a  proper  party,  until 
it  is  set  aside.  lb. 

3.  Where  judgment  ia  affirmed  on 
error,  the  d^eiidant  in  error  is  en- 
titled to  doable  costs  of  tbe  bill  of  ex* 


EVIDENCE. 


EXONERETUR. 
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ceptions.  Francis  v.  Doe  dem,  Har- 
vey, 523 
4.  A  plaintiff  in  ejectment,  who  has 
obtained  a  verdict,  which  has  been 
affirmed  on  error,  is  entitled  to  double 
costs  of  the  writ  of  inquiry  of  mesne 
profits.  lb, 

ESCAPE. 

See  Arrest,  8. 

Bailiff  (Special). 
Plea,  8. 

1.  A  sheriff  is  bound  to  keep  pri- 
soners in  his  custody  after  the  retuni 
of  mesne  process,  and  before  they  are 
charged  in  execution,  in  arctd  custo- 
dia  in  his  gaol.  WiUiams  v.  Mostyn,  38 

2.  Therefore,  where  a  party,  being 
arrested,  continued  in  the  custody  of 
the  sheriff,  and  after  the  expiration  of 
the  time  for  putting  in  bail,  went  in 
charge  of  a  sheriff's  officer  to  the  court 
of  a  revising  barrister: — Held,  that 
this  was  an  escape.  lb, 

3.  But,  in  the  case  of  an  escape  on 
mesne  process,  no  action  can  be  main- 
tained, unless  the  plaintiff  can  prove 
some  damage.  lb. 

ESTOPPEL. 

See  Replication,  1. 

Staying  Proceedings,  1. 

EVIDENCE. 

See  Arbitration,  II. 
Arrest  (Malicious). 
Depositions. 
Marriage. 
Plea,  13. 
Voire  Dire. 

On  a  settlement  of  accounts  between 
a  plaintiff  and  defendant,  both  parties 
present,  the  clerk  of  the  former  made 
entries  of  the  items  in  a  book,  and 
which  were  copied  by  the  latter  into 
another  book.  The  defendant  did 
not,  by  any  act,  acknowledge  tlic 
pliuutiff*s  book  to  be  a  correct  state- 


ment of  the  items  of  the  account, 
though  he  admitted  the  balance  against 
him,  as  stated  by  the  plaintiff's  clerk, 
to  be  correct,  at  the  same  time  adding, 
that  when  he  had  done  certain  things 
for  the  plaintiff,  "  there  would  not  be 
much,  if  anything,  between  them." 
Held,  that  the  plaintiff's  book  was  not 
primary  evidence  for  the  plaintiff,  so 
as  to  require  its  production  or  its  non- 
production  to  be  accounted  for ;  and 
that  the  acknowledgment  of  the  de- 
fendant was  evidence  to  support  a 
count  on  an  account  stated.  Rigby 
V.  Jeffrys,  561 

EVICTION. 
See  Plea,  22. 

EXCEPTIONS  (BILL  OF). 

See  Costs,  14. 
Error,  4. 

EXECUTION. 

See  Cognovit,  3. 

Habeas  Corpus,  2. 
Judge's  Order,  1. 
Mesne  Process. 
Removal  (of  Cause),  2. 

A  defendant  may  be  taken  in  exe- 
cution upon  a  ca.  sa.,  sued  out  within 
the  year  after  judgment,  though  not 
executed  until  after  the  year;  and 
such  writ  may  be  returned  and  filed 
at  any  time.     Simpson  v.  Heath,  832 

EXHIBIT. 
See  Inspection  (of  Documents). 

EXIGENT. 
See  Outlawry,  1 . 

EXONERETUR. 

See  Arrest,  5,  6. 
Bail,  8. 

Where  the  defendant  was  out  on 
bail  when  the  1  &  2  Vict.  c.  110, 
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FINE. 


HUSBAND  AND  WIFE. 


came  into  operation,  but  it  appeared 
that  he  had  since  quitted  England, 
and  intended  to  remain  abroad,  the 
Court  refused  to  allow  an  exoneretur 
to  be  entered  on  the  bail  piece.  Lewis 
▼.  Ford^  85 

FALSE  JUDGMENT. 

Where  to  a  writ  of  false  judgment, 
the  sheriff  returned  that  the  plaintiff 
in  error,  had  not  given  security  to  pro- 
secute his  suit  with  effect.  Held  ill, 
notwithstanding  the  provisions  of  19 
Geo.  3,  c  70,  ss.  5  &  6.  Crookes  v. 
Longderif  413 

FEIGNED  ISSUE. 
See  Inteeplbadbr,  7. 

FEME  COVERT. 
See  Copyhold. 

FINE. 

A  fine  having  been  levied  at  the 
Autumn  Great  Session,  in  Wales,  in 
1 830,  and  no  indorsement  appearing 
on  the  record  of  any  proclamation, 
evidence  being  given  that  it  was  the 
practice  to  proclaim  all  fines  at  the 
same  session,  at  which  they  were  ac- 
knowledged, and  at  two  succeeding 
sessions,  and  it  appearing  that  by  the 
1 1  Geo.  4,  &  1  Wm.  4,  c.  70,  s.  28, 
the  subsequent  proclamations  were 
required  to  be  at  the  two  succeeding 
assizes  for  the  same  county,  the  Court, 
upon  affidavit  of  thelthird  proclamation 
having  been  made  at  the  Autumn  As- 
sizes, 1831,  directed  the  three  procla- 
mations to  be  indorsed  on  the  roll  by 
the  clerk  of  the  peace,  into  whose 
hands  the  record  had  passed  on  the 
death  of  the  Prothonotary  of  the 
Court  of  Great  Session,  the  fine  being 
on  the  proper  roll,  although  there  was 
no  proof  of  the  second  proclamation 
having  been  made  at  the  Spring  As- 
sizes. Evans  demandant,  Davies  and 
Wife  Deforciants.  259 
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FIXTURBS. 
See  NoN  Obstahts  Yerbdicto, 

FOREIGN  JUDGMENT. 
See  Plea,  14. 

FOREIGNER. 

See  Security  (for  Costs),  7. 

GENERAL  ISSUE 
See  Arbitration,19. 
Plea,  1,  2.  22. 

GREAT  SESSIONS. 
See  Fine. 

HABEAS  CORPUS. 

1.  An  application  for  a  writ  of 
habeas  corpus  must  be  supported  bj 
the  affidavit  of  the  party  himself,  un- 
less it  appears  from  the  circumstances 
that  it  cannot  be  obtained.  In  re  Cs- 
nadian  Prisoners,  208 

2.  The  Court  will  not  grant  a  writ 
of  habeas  corpus  to  charge  in  execu- 
tion a  defendant  in  custody  under  an 
order  of  the  Lords  of  the  Admiralty. 
Jones  v.  Danvers,  394 

HIGHWAY. 
See  Costs,  2. 

HOLIDAY. 

The  3  &  4  Wm.  4,  c.  42,  s.  43, 

(which  enacts,  that  Christmas  day 
and  the  three  following  days  shall  be 
kept  as  holidays,)  has  qualified  the 
8th  rule  of  H.  T.  2  Wm.  4 ;  therefore, 
where  a  declaration  was  filed  on  the 
24th  December,  with  notice  to  plead 
in  four  days,  judgment  signed  for 
want  of  a  plea  on  the  29th  was  set 
aside  for  irregularity.  Wheeler  v. 
Green,  194 

HUSBAND  AND  WIFE, 

See  Copt  HOLD. 

Declaration,  5. 
Ejectment,  3.  6.  lO. 


INFERIOR  COURT. 
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Lunatic. 
Marriagb. 
Plea,  12. 
Rbvbrsion. 
Small  Debtor,  2. 

IGNORANCE  (OF  FACT). 
See  Arbitration,  6. 

INDEMNITY. 
See  Stamp,  2. 

INDICTMENT. 
See  Particulars,  2. 

INDORSEMENT. 
See  Plba,  1G. 

INDORSEE. 

See  Affidavit  (of  Dbbt). 
Plea,  16. 
Plbas  (sbvbral),  2. 

INFANT. 

See  Cognovit,  6. 
Intbrplbadbr,  6. 
Paupbr,  5. 

INFERIOR  COURT. 

See  Removal  (of  Cause),  1,  2. 

1 .  The  sheriff  of  the  county  Pala* 
tine  of  Lancaster,  when  called  upon  to 
letum  final  process  in  causes  in  the 
superior  Courts  of  Westminster,  has 
the  option  of  returning  it  either  to  the 
Court  which  has  the  cause,  or  to  the 
Chancellor  of  the  County  Palatine. 
The  Queen  v.  The  Sheriff  of  Lanca- 
shire in  a  cause  of  Hart  v.  DukeSf  765 

2.  Where  a  party  removes  out  of 
the  jurisdiction  of  the  vice -warden  of 
the  Stannary  Courts,  this  Court  can- 
not, under  the  6  &  7  Wm.  4,  c.  100, 
issue  execution  on  a  final  decree  on 
the  equity  side  of  the  Court.  Harvey 
V.  Gilbard,  525 


INITIALS. 

The  designation  of  the  defendant 
in  the  writ  and  declaration,  by  the 
initials  of  his  christian  name  is  no 
ground  for  setting  aside  the  writ,  but 
application  should  be  made  to  a  judge 
to  amend  the  declaration  at  the  plain- 
tiff's coste.  Rush  V.  Kennedy,      199 

INQUIRY  (WRIT  OF). 

See  Error,  4. 

Irrboularitt,  2. 
Rule  (to  computb),  1. 

INSOLVENT. 

See  Detain  BR,  1. 

Limitations  (Statutb  of). 
Plba,  9. 

Replication,  3.' 
Security  for  Costs,  1. 

Where  a  detainer  is  lodged  against 
a  prisoner  by  a  creditor,  under  the 
55th  section  of  the  Insolvent  Debtors' 
Act,  he  is  not  bound  to  declare  within 
the  time  limited  by  the  R.T.T.  8  W.4. 

Qveere,  as  to  whether  he  is  bound 
to  declare  within  the  year.  Buzzard  y. 
Bousjieldf  1 

INSPECTION  (OF  COURT 
ROLLS). 

1.  Any  of  the  persons  interested 
in  copyhold  property,  are  entitled  to 
inspect  the  rolls  of  the  manor,  without 
the  others  joining  in  the  application. 
Ex  parte  Hutt,  690 

2.  The  demand  to  inspect  the  rolls 
cannot  be  made  by  the  agent  of  a 
person  authorized  by  power  of  attor- 
ney to  make  the  demand*  on  behalf 
of  the  tenant,  although  the  agent's 
authority  is  in  writing,  so  as  to  obtain 
a  mandamus  in  case  of  refusal.  lb, 

INSPECTION  (OF  DOCU- 
MENTS). 

1.  Where  a  defendant  makes  an 
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affidavit  at  a  judge's  chamben,  iden- 
ti^ng  a  document,  nhich  is  exhibited 
to  him  only,  and  not  filed,  he  will  be 
compelled  to  allow  the  plain^ff  to 
take  a  wpy  of  that  document,  al- 
though it  ia  sworn  to  furnish  a  defence 
to  Oie  action.  Tebbullf.  Ambler,  674. 
2.  In  an  action  by  a  ship-owner, 
ibr  contribution  in  respect  of  general 
average,  the  defendant  is  entitled  to 
an  iospectJon  of  the  statement  of  the 
general  average,  but  not  of  the  docu- 
ments (it>m  which  it  is  drawn  up. 
Tmuett  V.  AOen  andAMtther,       496 

INSTALMENT. 

See  CoaNoviT,  3. 

INTERLOCUTORY  JUDGMENT 

SeeOuTLAWKT,  5. 

INTERPLEADER. 

1.  The  sheriff  is  not  en^tled  to 
eosta  where  the  parties  come  to  an  ar- 
rangement, after  an  order  made  under 
the  Interpleader  Act,  unless  it  can  be 
■hewn  that  their  proceedings  were 
vexatious.  Cot  v.  Fenn.  50 

2.  Setitble,  that  the  Interpleader 
Act  applies  to  equitable  claims.  Put- 
ney V.  Triny  and  Othert.  8 1 1 

S.  Where  a  party  has  given  a  pro- 
missory note  for  money  due  by  him, 
and  which  is  deposited  with  a  third 
person  for  the  benefit  of  the  creditor, 
and  an  action  is  brought  upon  it  by 
the  trustee,  it  is  no  ground  for  ob- 
taining relief  under  Che  first  section 
of  the  Interpleader  Act,  that  an  actjou 
18  anticipated  at  the  instance  of  the 
creditor.  Nnrtoa  v.  Moody,  582 

4.  Where  a  party  succeeds  on  an 
issue  directed  under  the  Interpleader 
Act,  he  ha*  a  right  to  his  costs  of  ap- 
plying to  take  the  proceeds  of  the  sale 
out  of  Court,  although  he  has  not  ap- 
plied to  the  apposite  side,  for  their 
consent  to  take  the  money  out.  Me- 
redUh  v.  Rogers,  596 

5.  Where  a   party  has  succeeded 
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on  au  issue  directed  under  tbe  Inter- 
pleader Act,  to  try  the  zigbt  to  ccitaio 
property,  he  is  entitled,  (sa  againit 
the  unsuccessful  party,)  to  the  costs 
of  applying  to  the  Court,  in  order  to 
obtain  the  property  in  qoestion  frooi 
the  stakeholder,  an  application  hav- 
ing been  made  to  the  latter,  and  he 
having  properly  awaited  the  decision 
of  the  Court,  before  he  gave  it  up, 
Bamea  v.  The  Bank  ofEt^lamd,    3)9 

6.  The  Court  has  power  to  give  a 
sheriff  relief  under  the  Interpleader 
Act,  though  the  claimant  is  an  infant. 
CUtridge  i.  CoIUm,  698 

7.  A  verdict  on  a  feigned  issue 
under  the  Interpleader  Act,  must  be 
entered  up  as  sect.  7  of  that  act  directs, 
and,  therefore,  a  judgment  signed  in 
the  ordinary  manner  on  such  issue 
was  set  aside  by  the  Court.  Diekimnn 
V.  E^e,  721 

INTEREST. 

A  defendant  in  error  ia  entitled  to 
interest  upon  the  judgment  for  such 
time  as  execution  has  been  delayed  by 
the  writ  of  error.    Lemgridge  v.  Levi, 

a7 

INTERROGATORIES. 

1.  Commission  granted  for  the  ex- 
amination of  witnesses  withont  the 
usual  clause  requiring  the  commis- 
sioners to  be  sworn.  Pontford  v. 
O'Connor,  666 

2.  In  an  application  to  examine 
witnesses  abroad,  by  a  commisaton, 
under  I  Wm.  4,  c.  22,  s.  4,  the  Court 
will  allow  the  commission  to  go  for 
the  examination  of  witnesses  not 
named  in  the  rule,  if  the  names  of 
certain  witnesses  are  given.  Dimmd 
v.  Vailanee,  590 

'i.  The  Court  will  not  grant  a.  rule 
to  examine  a  witness  on  interroga- 
tories, on  the  ground  of  infirmity,  of 
age,  or  illness,  unless  the  affidavit  of 
a  surgeon  is  produced,  stating  the  na- 
ture of  the  complaint,  and  alleging 
k!_  k,.i:.i-.u-.  .u :. y,j[[   ^ijj  1^ 


his  belief  that  the  n 


ISSUE  (ENTERING). 


IRREGULARITY. 

See  Appearancb,  2. 
Plea,  18. 
Summons,  3. 

1.  The  omisaion  in  a  writ  of  Baiii- 
mons  of  the  indoTsement,  that  the 
writ  is  to  be  served  within  four  calen- 
dar mouths,  is  a  sufficieat  ground  for 
setting  aside  the  writ,  and  an  appli- 
cation for  that  purpose  may  be  made 
at  any  time  within  the  period  limited 
for  entering  aa  appeanuice.  Palerton 
V.  Buibg,  868 

S.  Application  may  be  made  to  set 
aside  a  judgment  for  irregularity  the 
day  after  serving  notice  of  executing 
a  writ  of  inquiry.  Amot  y.  Smith,  ^66 

3.  An  affidavit  by  a  defendant,  iu 
support  of  an  apphcation  to  set  aside 
an  appearance,  irregulady  entered  by 
a  plaintifi)  after  notice  that  the  service 
of  the  process  was  abandoned,  need 
not  deny  "  that  any  other  process  had 
come  to  defendant's  kuowledge,"  if  it 
denies  the  service  of  any  subsequent 
writ.     Wmtk  V.  Hogg,  62S 

4.  If  a  proceeding  is  irregular,  the 
opposite  party  has  a  right  to  have  it 
set  aside  ;  and,  therefore,  if  the  term 
of  bringing  no  action  is  not  imposed 
by  the  Court  at  the  time  of  disposing 
of  the  rule  for  setting  aside  the  irregu- 
lar proceeding,  the  successful  party 
cannot  be  restrained  from  bringing  an 
action  in  respect  of  the  irregularity. 
Abbott  T.  Greenvood,  634 

IRONY. 

See  Libel. 

ISSUE  (ENTERING). 

By  the  operation  of  15  R^.  Gen. 
H.  T.,  4  Wm.  4,  (pleading  rules)  the 
rule  for  enterin|!  the  iasue  is  abolished, 
Hodge*  v.  Di{^,  655 


ISSUE  (FEIGNED). 

See  Intbrpleadek,  7. 

ISSUE  (JOINING). 
See  JuiWHBNT  AS  in  Case  of  a  Nom- 


ISSUES  (SEVERAL). 

See  Akbiteaiioh,  10,  16,  18,  19. 

Costs,  3,  6,  17. 

Paofbr,  2. 
In  an  action  of  treapass  quare  clan- 
sum  fre^t,  the  defendant  pleaded  a 
general  right  of  way  over  the  land  in 
question  at  all  times  for  all  purposes. 
The  jury  found  a  limited  right,  at 
certiun  times,  and  for  certain  pnr- 
poses.  Held,  that  the  defendant  was 
not  en^tled  to  a  general  verdict,  or  to 
have  the  verdict  entered  distributively, 
under  the  new  rules ;  but  the  Court 
granted  him  a  new  trial  on  the  par- 
ticnlar  issue  in  question,  on  payment 
of  costs,  both  puties  having  leave  to 
amend  their  pleadings.  Highttm  v. 
Rabbett,  65S 

ISSUES  (STRIKING  OUT). 

1.  Where  judgment  had  been  given 
for  the  defendant  on  an  argnment  on 
demnrrer,  and  the  plaintiff  brought  ft 
writ  of  error,  the  Court  ordered  issuei 
in  fact,  whicji  were  npon  the  record, 
to  be  struck  out,  wiUi  liberty  to  re- 
place them,  in  order  that  the  judg- 
ment of  the  Court  of  Error  might  be 
obtained  before  they  were  tried,  by 
consent  of  the  defendant.  BeekhMm 
V.  Kmightaad  Drake,  409 

2.  The  Court  has  no  power  to  or- 
der isHuea  in  fact  to  be  struck  out  ot 

\  the  record  in  order  to  enable  either 
party  to  proceed  at  once  on  error  to  a 
judgment  on  demurrer,  without  con- 
sent. Garden  v.  The  General  Ceme- 
lerg  Company,  425 


896        JUDGE'S  ORDER. 

ISSUABLE  PLEA. 

SeeVtEA,  19. 

JOINDER,  (IN  DEMURRER.) 

See  Dehur&sr. 

JOINT  STOCK  COMPANY. 

1.  A  Joint  SU)ck  Company  waa 
enabled  by  statute  to  sue  and  be  sued 
in  the  name  of  a  director.  There  was 
alao  a  proviBton,  requiring  the  di- 
lectots  to  invest  a  certain  sum  as  a 
guarantee  fund,  and  it  was  declared 
that  persons  entitled  to  take  out  ex~ 
ecution  upon  a  judgment  might  levy 
the  amount  of  damages  and  costs 
upon  that  fund : — Held,  that  the  plain- 
tiff, who  had  obtained  a  verdict,  could 
not  sue  out  execution  against  the 
nominal  defendant,  notwithstanding 
it  appeared  that  the  company  pos- 
sessed no  property.  Harrison  v. 
Pimmiiu,  28 

2.  Wliere  by  a  private  act  it  was 
provided,  that  the  costs  and  expenses 
of  obtaining  the  passing  of  the  act 
should  be  paid  out  of  the  first  moneys 
raised  nnder  its  provisions,  it  was 
held  that  a  patty  might  bring  debt  for 
work  and  labour  done  by  him,  and 
expenses  incurred  without  obtaining 
the  act,  although  he  was  one  of  the 
Company,  incorporated  by  the  act, 
and  by  whom  it  was  recited,  that  the 
establishment  referred  to,  was  to  be 
undertaken  at  their  own  costs  and 
charges.  Garden  v.  The  General 
Cemelery  Company,  27S 

JUDGE'S  CERTIFICATE. 


JUDGE'S  ORDER. 

See  Affidavit  (of  Debt). 
Arkest,  1.  10. 


JUDGMENT,  ate. 

1.  It  u  not  neccEsar;  to  apply  bt 
leave  to  issue  execution  npoB  > 
judge's  order,  under  the  1  &  3  VkL 
Clio,  a.  lit.    WaUU^.  Sheffield,  im 

2.  But  temble,  a  demand  of  the  cotti 
should  be  made  before  execution  is- 
sued. Ih. 

JUDGE'S  POWER. 
See  Paupxk.  I,  S. 

JUDGMENT. 

See  INTERM.EADEK,  7. 
OUTLAWBT,   5. 

JUDGMENT,  (ARREST  OF). 

See  CoKsiDE  RATION,  2. 

Outlawry,  5. 

JUDGMENT  (AS  IN  CASE  OF 
A  NONSUIT). 

See  Deposit  (in  Lttu  of  Bail),  S. 
A  defendant  may  move  for  judg- 
ment as  in  caae  of  a  nonaait  for  not 
proceeding  to  trial  pursuant  to  notice, 
though  such  notice  ha*  been  given 
for  an  earlier  period  than  the  plaintiff 
was  bound  to  try,  according  to  the 
practice  of  the  Court.  Ney  v.  //ar> 
band,  867 

2.  Issue  joined  on  the  22nd  Janu- 
ary, a  motion  for  judgment  as  in  cose 
of  a  nonsuit  is  not  too  early  in  Trinity 
Term,  in  a  town  cause.  Thomat  t. 
Jonei,  7 1 2 

3.  Issue  joined  in  a  country  cause 
on  the  loth  of  January,  judgment  u 
in  ease  of  a  nonsuit  may  be  moved  for 
in  Trinity  Tenn.     Litter  v.  Fewtvm, 

691 

4.  In  Michaelmas  Term,  1837, 
plaintiff  obtained  a  mle  nisi  for  judg- 
ment as  in  case  of  a  nonsuit,  which 
was  discharged  upon  a  peremptory 
undertaking  to  try  at  the  next  as- 
sizes. After  the  assises,  and  before 
the  ensuing  terra,  both  partiea  agreed 
to  a  reference.  The  arbitrator  omitted 
to  make  his  award  within  the  time 
limited.     Held,  that  the  peremptory 


JUDGMENT,  &c. 


JURY, 
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undertaking  was  put  an  end  to  by  the  | 
agreement   of   reference.      Spurr  v. 
Raifner,  467 

5.  The  Court  will  not  grant  a  rule 
for  judgment  as  in  case  of  a  nonsuit 
in  reference  to  one  only  of  several  de- 
fendants, issue  not  being  duly  joined 
as  to  the  others.  Crowther  and  Another 
V.  Duke  and  Others,  409 

6.  Where  issue  is  joined  in  a 
country  cause  in  an  issuable  term,  it 
is  too  soon  to  move  for  judgment  as 
in  case  of  a  nonsuit,  until  two  assizes 
have  passed.     Williams  v.  Davis,  2 16 

7.  The  defendant  cannot  move  for 
judgment  as  in  case  of  a  nonsuit,  after 
the  record  has  been  withdrawn  in 
consequence  of  the  parties  agreeing  to 
a  reference,  but  which  has  been  aban- 
doned by  the  plaintiff.  Hanshy  v. 
Evans,  1 98 

8.  After  judgment  by  default 
against  one  of  two  defendants,  the 
other  may  move  for  judgment  as  in 
case  of  a  nonsuit.     Stewart  v.  Rogers, 

185 

9.  Issue  joined  in  Trinity  Term, 
notice  of  trial  for  the  adjourned  sit- 
tings after  that  Term,  but  that  notice 
set  aside  as  too  short,  and  a  fresh  one 
f(v  Michaelmas  Term  ;  default  made 
on  the  latter  notice ;  it  is  too  early 
to  move  for  judgment  as  in  case  of  a 
nonsuit  in  the  same  term.  Clarke  y, 
Goldsmiih,  151 

10.  A  mere  temporary  want  of 
funds  is  a  sufficient  excuse  to  dis- 
charge a  rule  for  judgment,  as  in  case 
of  a  nonsuit  on  a  peremptory  under- 
taking.    Radford  v.  Smith,  26 

11.  It  is  not  necessary  that  the 
issue  should  be  made  up  and  delivered 
in  order  to  entitle  the  defendant  to 
move  for  judgment  as  in  case  of  non- 
suit.    Heath  v.  BoxaU,  19 

1 2.  Where  issue  is  joined  in  a  coun- 
try cause  in  a  non-issuable  term,  the 
defendant  may  move  for  judgment  as 
in  case  of  a  nonsuit  in  the  first  term 
after  the  assizes.  Ih. 

13.  In  a   town  cause,  issue  was 


joined,  and  notice  of  trial  given,  for 
the  sittings  in  Michaelmas  Term. 
The  cause  was  made  a  remanet,  but 
the  plaintiff  did  not  proceed  to  trial. 
In  Easter  Term,  a  rule  was  made  ab- 
solute for  costs  of  the  day,  for  not 
proceeding  to  trial,  and,  subsequently, 
a  rule  nisi  was  obtained  for  judgment 
as  in  case  of  a  nonsuit,  which  rule  was 
discharged  in  Trinity  Term.  In  the 
same  term,  the  defendant  obtained  a 
similar  rule  nisi.  No  fresh  notice  of 
trial  had  been  given.  Held,  that  the 
defendant  was  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit. 
Smith  V.  Pole,  792 

JUDGMENT  (COLONIAL). 
See  Plea,  14. 

JUDGMENT  (FOREIGN). 
See  Plea,  14. 

JUDGMENT  (INTERLOCU- 
TORY). 

See  Outlawry,  5. 

JUDGMENT  (RECOVERED). 
See  Puis  Darreik  Cohtinuance. 

JUDGMENT  (SETTING  ASIDE). 
See  Irregularity,  2. 

JUDICIAL  NOTICE. 
See  Writ  (of  Trial),  1 . 

JURISDICTION. 
See  Writ  (of  Trial),  4. 

JURY. 

An  affidavit  stating  facts  to  have 
been  related  by  one  of  the  jury  re- 
specting their  improper  conduct  in 
finding  a  verdict,  cannot  be  received 
in  order  to  impugn  the  verdict.  Sira- 
ker  V.  Graham,  228 


S98  LANDLORD  AND  T&NANT. 
LACHES. 

S«f  Ambndhint,  1. 

Arbitkation,  fi.  8.  30. 
Bail,  6. 
DiiTRiNOAa,  I. 
Irbioularitt.  1,  2. 

ROLB  (D«AWtNO  DP}- 
SOMMONI.  9. 

Where  a  aUtute  requires  that  re- 
cognisRDce*  ahttll  be  entered  into 
"  forthwitli"  aftei  notiw  of  appeal,  it 
meaui  "  within  a  reasonable  time," 
and,  therefore,  a  period  of  iiiae  days, 
without  cause  anigned  for  the  delay, 
is  too  long.  The  Qxera  v.  the  Jut- 
tieet  of  WoreeOer,  789 

LAND  TAX  COLLECTOR. 

A  collector  of  the  land-tax  has  no 
authority  under  a  warrant  of  the  com- 
nuMioDera,  to  break  open  an  enter 
door,  unleH  a  constable  is  present. 
Fou  V.  Raeine,  Long  and  Harruon, 
55 

LAND-TAX  (COMMISSIONERS 
OF). 

See  Land-Tax  Collbctor. 
LANDLORD  AND  TENANT. 


1.  The  affidavit  in  support  of  a 
rnle,  calling  on  a  tenant  to  give  the 
undertaking,  &c.  mentioned  in  the 
1  Geo.  4,  c.  87,  s.  1,  should  shew  that 
the  tenancy  was  determined  by  a  re- 
gular notice  to  quit.  Doe.  d.  Top- 
ping T.  Botut,  487 

2.  If  a  landlord  of  furnished  lodg- 
ings by  his  misconduct  justifies  s 
tenant  in  an  abrupt  departure  during 
a  tenancy  limited  to  a  speciiic  period, 
he  cannot  recoTsr  rent  for  the  nhole 
time  agreed  on,  but  is  entitled  to  rent 
Sot  the  time  during  which  there  has 
been  an  actual  occupation.  Kirkman 
T.  Jervu,  678 


^  LAWYER. 

See  LiHE.. 

LEASE. 

See  Stamp.  3, 

IJEVARI  FACIAS. 

Sembh,  that  a  writ  of  levari  fndm 
de  bonis  ecclesaaticia  haTing  been  it- 
sued  to  the  bishop,  a  retom.  menly 
setting  forth  the  debtor  and  ocditor 
account  of  the  sequeatrator  is  insuffi- 
cient, but  it  should  be  verified.  £J- 
oAm  v.  Hopkint,  Clerk,  |4« 

LIBEL. 
See  Plea,  20. 

The  declaration  stated  that  befbn, 
and  at  the  time  of  the  committing  of 
the  grievances,  the  plaintiff  was  an 
attorney  of  Q,.  B.,  and  that  certain 
orders  had  been  made  by  one  of  the 
judges  for  setting  aside,  with  costs, 
certain  proceedings  in  an  action  in 
which  the  now  defendant  was  the 
attorney  of  the  then  plaintiff,  and  the 
now  plaintiff  was  the  attorney  of  the 
then  defendant;  that  the  said  costs 
had  been  taxed  by  one  of  the  Master* ; 
that  "  sharp  practice"  was,  and  is, 
disreputable  practice ;  yet  the  de- 
fendant contriving  to  injure  the  plain- 
Uff  in  his  profession  of  an  attorney, 
and  to  cause  it  to  be  believed  that  the 
plaintiff  bad  been  guilty  of  "sharp 
practice,"  and  had  been  reprimanded 
by  the  Master  for  such  practice,  pub- 
lished a  certain  tronical  libel,  that  is 
to  say,  "  An  honest  lawyer,  (nteaning 
tn  represent  that  he  was  not  an 
honest  lawyer,)  a  person  of  the  name 
of  C.  B.  an  attorney,  (meaning  the 
plaintiff,)  was  severely  reprimanded 
by  one  of  the  Masters  for  what  is 
called  "  sharp  practice"  in  his  pro- 
fession. Held,  that  it  was  sufficient 
to  allege  that  the  defendant  ironically 
called    the    plaintiff    "   An    honest 


MAGISTRATE.  &c. 

lawyer,"  and  that  a  prefatory  aver- 
ment was  not  necessary.  It  is  li- 
bellous to  impute  to  an  attorney 
"  sharp  practice"  in  his  profession. 
Boy  dell  y,  Jones,  210 

LIMITATIONS  (STATUTE  OF). 

The  52  Geo.  3,  c.  165,  s.  54, 
(which  gives  creditors  a  remedy 
against  the  future  effects  of  insolvents, 
discharged  under  that  act)  does  not 
prevent  the  operation  of  the  Statute 
of  Limitations.  Browning  and  Others 
V.  Paris  and  Another,  Executors  of 
Wm,  Reid,  deceased,  398 

LOAN. 
See  Bknbpicb,  1 . 

LORD  (OF  MANOR). 

See  Inspbction  (of  Court  Rolls). 
1.2. 

A  rule  for  a  mandamus  to  the  stew- 
ard of  a  manor,  to  accept  a  surrender 
of  copyhold  premises  to  certain  uses, 
should  make  the  lord  of  the  manor  a 
party  to  the  rule.  Regina  v.  The 
Lord  of  the  Manor  of  Whitford,     709 

LUNATIC. 

The  wife  of  a  lunatic  who  has  no 
committee,  has  a  sufRcient  implied  au- 
thority, to  sue  in  the  name  of  the  lu- 
natic for  dehts  due  to  him.  Rock  v. 
Slade,  22 

MAGISTRATE. 

See  Costs,  4. 

Sbcuritt  (for  Costs),  8. 

MAGISTRATE'S  CERTIFICATE. 
See  Plba,  24. 

MAGISTRATE  (DISCRETION 

OF). 

Where  a  magistrate  has  exercised 


MASTER'S  DISCRETION.  899 

his  discretion,  hy  refusing  to  convict 
on  the  evidence  adduced  before  him, 
in  support  of  an  information,  the 
Court  will  not  compel  him  to  re-hear 
the  case,  or  return  the  proceedings 
which  had  taken  place  before  him. 
Ex  parte  the  British  and  Foreign  Pa- 
tent Invention  Compang,  614 

MANDAMUS. 

See  Lord  (of  Manor). 

1.  The  Court  refused  a  mandamus 
to  a  Railway  Company,  to  compel 
them  to  convey  goods  along  their 
rail,  no  clause  in  their  act  of  incorpo- 
ration requiring  them  to  carry  all 
goods  offered  for  conveyance,  although 
they  had  agreed  with  certain  persons 
to  carry  their  goods,  to  the  exclusion 
of  all  others.     Ex  parte  Robins^  566 

2.  A  mandamus  will  not  be  granted 
to  enforce  the  general  law  of  the  land« 
if  an  action  will  lie,  although  in  some 
cases  it  will  be  granted,  even  where 
an  indictment  may  be  preferred.     lb. 

S.  A  rule  for  a  mandamus  to 
churchwardens  to  swear  in  overseers 
of  the  poor  granted  absolute  in  the 
first  instance.  Regina  v.  Churchwar^ 
dens  of  Manchester^  707 

MARRIAGE. 

See  Copthold. 

Presumptive  evidence  of  a  marriage 
is  sufficient  in  an  action  against  hus- 
band and  wife,  for  a  debt  due  by  the 
wife,  dum  sola,  without  strict  proof 
of  the  celebration  of  the  marriage. 
Tracey  v.  M'ArUon  and  Wife,     532 

MASTER'S  DISCRETION. 
See  Arbitration,  16. 

COBTS,  16. 

It  is  a  matter  for  the  discretion  of 
the  Master,  and  with  which  the  Court 
will  not  interfere,  whether  the  ex- 
penses of  a  country  attorney  attend- 


ing  a  reTeKO!^,  beside*  bia  town  agent, 

shall  be  allowed.     Archer  v.  MaT$k, 

.'MI 

MASTER  AND  SERVANT. 

^wPlba,  12. 
Tbe  4  Geo.  4,  c.  34,  s.  3,  only  np- 
plies  to  CAae«  wbere  the  relation  of 
muter  and  servant  exists.  Therefore, 
a  contract  "  to  print  certain  pieces  of 
woollen  cotton  goods,"  ia  not  within 
it,  «nd,  consequently,  a  breach  of  buch 
contract  is  not  punishable  under  that 
statute.     Ex  parte  Johmton,  702 

MERITS. 

See  Sbcdbitt  (for  Coitb),  2. 
Statiho  Procbsdinos,  5. 
Where,  in  support  of  an  application 
to  set  aside  the  verdict  and  subse- 
quent proceedings,  the  defendant 
swore,  "that  he  was  informefl,  and 
believed,  that  he  had  a  good,  substan- 
tial, and  avulable  defence  to  the  ac- 
tion." Held,  insufficient,  and  that 
he  ought  to  have  sworn  distinctly, 
and  in  terms  to  merits.  Pi^e  v. 
South.  412 

MESNE  PROFITS. 


MESNE  PROCESS. 
See  Outlaw  RT,  5. 
A  defendant  who  is  brought  up  by 
habeas  coqius  to  be  charged  in  exe- 
cution, ia  not  in  custody  on  mesne 
proccM  within  the  1  &  2  Vict.  c.  110, 
s.  ?.     Jteynoldt  v.  Simmondt,  85 

MISDEMEANOR. 


Set  Certiorari. 
Coin,  1. 


iSm  DiBTRINOAS,  I, 

Plka.  4. 


NAVAL  OFFICER. 
See  SsctriuTT  (for  Costs},  fi. 

NEW  TRIAL. 

See  Attobnbt  (Nbolicbncb  or). 
CooBT  (Oblat  op). 
Writ  (of  Trial)  1. 

NOMINAL  DEFENDANT. 

<Sm  Joiht  Stock  Com  pant,  1. 
pLiAa  (Srvsral),  I. 


See  Ahendhbnt,  3. 
Shall  Dbbtok.  2. 

NON  EST  FACTUM. 
See  Plba.  4. 

NON   OBSTANTE   VEREDICTO. 

The  first  count  of  a  declaration  in 
trover  stated  that  R.  T.,  before  hii 
insolvency,  was  possessed  of  certaio 
goods,  chattels,  and  flxtumt,  to  wit 
Ac,  and  that  he  casually  lost  tbe 
said  goods,  chattels,  and  Jtxiures,  out 
of  his  possession,  and  the  same  came 
to  the  hands  of  two  of  the  defendants 
by  finding,  and  that  the  aaid  defiMid- 
anta  converted,  &c.  The  second 
count  was  on  r  convermon  by  tbe 
"  said  defendants  "  of  goods,  chattels, 
and  fixturee,  after  the  insolvency  of 
It.  T.  Held,  1st,  that  the  words  »« 
defendattta  must  be  taken  after  verdict 
to  mean  all  three.  Sndly,  that  tbe 
term  fixture!  did  not  necessarily  mean 
things  affixed  to  the  frrchold,  and 
that  as  it  might  have  a  sense  wbidi 
would  support  the  declaration,  tbe 
Court  was  bound,  after  verdict,  so  U 
construe  it.  Sheen  v.  /iieHe  tad 
Olhert,  335 
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NOTICE  (OF  ACTION). 

The  declaration  stated  that  the  de- 
fendants were  the  owners  of  a  certain 
railway,  and  of  certain  engines  and 
carriages  for  the  conveyance  of  pas- 
sengers, cattle,  goods,  &c. ;  that  the 
plaintiff  caused  to  he  delivered  to  the 
defendants  certain  horses,  to  be  safely 
and  securely  carried  and  conveyed  by 
the   said  railway  from  Liverpool  to 
Birmingham,  and  then  to  be  delivered 
to  the  plaintiff.     Breach^  that  the  de- 
fendants took  so  little  care  about  car- 
rying and  conveying  the  horses  of  the 
plaintiff,  that  the  carnages  containing 
them  were  thrown  off  the  railwav  and 
down  an  embankment,  and  one  of  the 
horses  was    killed,    and  the  residue 
greatly  injured,  &c.     The  company 
was  incorporated  by  act  of  Parliament, 
for  the  purpose  of  making  a  railroad, 
and  the  act  contained  a  clause,  en- 
abling them  to  carry  passengers,  cattle, 
goods,  &c.,  if  they  should  think  fit. 
There  was    also  a  clause  requiring 
fourteen  days*  notice  of  action,    for 
"  any  thing  done,  or  omitted  to  be 
done,"  in  pursuance  of  the  act.     It 
appeared  that  the  horses  in  question 
were  delivered  to  the  defendants  to  be 
carried  on  the  railroad  from  Liverpool 
to  Birmingham,  and  that  whilst  the 
train  was  proceeding  at  its  usual  rate, 
it  waa  thrown  off  the  rail,  in  conse- 
quence of  coming  in  contact  with  a 
horse  which  had  strayed  from  an  ad- 
joining field,  and  had  laid  down  on 
the  railroad.     It  appeared   that  the 
fence  which  separated  the  field  from 
the  railroad,  was  removed  by  some 
labourers  of  the  company.     Held,  1  st, 
that  the  defendants  having  elected  to 
become  carriers,  the  carriage  of  the 
horses  was  an  act  done  by  them  in 
pursuance  of  their  duty  as  common 
carriers,  and  not  by  virtue  of  the  act 
of  Parliament,  and  therefore  no  notice 
of  action  was  necessary.     2nd,   that 
any  objection  to  the  declaration  should 
have  been  taken  at  the  trial,  in  which 
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case  it  might  have  been  amended. 
Palmer  v.  The  Grand  Junction  Rail- 
way  Company,  232 

NOT  POSSESSED, 
See  Plea,  3. 

NOTICE  (OF  DISHONOUR). 
See  Hill  (of  Exchanob),  28. 

NOTICE  (JUDICIAL). 
See  Writ  (op  Trial),  1 . 

NOTICE  (OF  TRIAL). 
See  Demurrer  (Frivolous). 

NOTICE  (TO  QUIT). 
See  Landlord  and  Tenant. 

NUISANCE. 
See  Plea,  25. 

NULLITY. 

See  Appearance,  1. 
Distringas,  1. 
Error,  I. 
Plea.  18. 
Summons,  4. 

OATH  (ADMINISTERING). 
See  Arbitration,  21. 

OUTLAWRY. 

See  Summons,  7, 

1.  On  a  rule  to  reverse  a  judgment 
of  outlawry  against  the  defendant,  it 
appeared  that  the  writ  of  exigent  had 
been  awarded  on  the  18th  May,  1837. 
The  defendant  swore  that  "  prior  to, 
and  at  the  time  of,  and  during  the 
proceedings  to  outlawry  against  him 
by  the  plaintiff,  he  resided  at  Bou- 
logne, in  France,  out  of  the  jurisdic- 
tion of  the  Court."  From  counter- 
affidavits,  it  appeared,  that  hu  was 
at  Epsom  on  the  25th  of  May,  1837. 
Heldy  that  the  time  of  the  award  of 
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tb«  exigent  wm  alone  nuteiul,  and 
«  fresh  affidavit  having  been  pro- 
duced, in  which  the  defendant  posi- 
tively swore  that  he  waa  at  Boulogne, 
OD  the  18th  May  ;  the  Coutt  without 
allowing  the  plaintiff  to  answer  the 
affidavit,  mode  the  nile  absolute  on 
payment  of  costs.  Porter  v,  O'Meara, 
657 

2.  AninqoiailioninontlawTyitintbe 
Exchequer  returned  into  the  Queen's 
RemembraDcer's  office,  therefore  a 
motion  relating  to  it  should  be  made 
through  the  medium  of  one  of  the 
sideclerks.  In  Re  Otho  Manner*,  516 

3.  The  de&ndant  was  arrested  npon 
an  attachment  issuing  out  of  the  Court 
of  Chancery ;  and  while  he  was  In 
custody,  a  writ  of  capias  utlagatnm 
ma  delivered  to  the  sheriff.  The  at- 
tachment was  afterwards  set  aside  for 
irregularity.  Held,  that  the  defendant 
was  entitled  to  be  discharged  as  to  the 
capias utiaga turn.  HaUi .Hatekint,%00 

4.  Whero  an  action  for  the  reco- 
very of  a  bailable  amount  was  com- 
menced before  the  passing  of  the  1  & 
2Vict.c.  IID,  and  an  exigent  in  otU- 
lawry  was  awarded,  and  outlawry 
completed,  during  the  absence  of  the 
defendant  abroad,  also  before  the 
passing  of  that  statute  ;  on  applica- 
tion, after  the  statute  came  into  opera- 
tion, (the  defendant  being  in  custody 
on  a  capias  utlagatnm)  to  set  aside  the 
outlawry,  an  entering  a  common  ap- 
pearance, and  paying  costs,  a  rule  for 
that  purpose,  and  on  those  terms  was 
made  absolute.    Harvey  v.  O'JUeara, 

785 

5.  Custody  on  a  capias  utlogatnra 
is  custody  on  mesne  process,  and  the 
reversal  of  an  outlawry  is  the  reversal 
of  oniDterlocutoryjodgment.  Harvey 
V.  O'Meara,  725 

OVERSEER. 

See  Mandamus,  3. 
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had  been  the  only  one  in  the  declara- 
tion. Fobs  v.  Racine  and  Others^  203 

3.  Qiuarej  whether  a  party  admitted 
to  sue  in  form4  pauperis,  ajter  the 
oommencement  of  the  suit,  is  not 
liable  to  pay  costs.  lb. 

4.  A  pauper  is  entitled  to  his  costs, 
from  the  commencement  of  an  action, 
although  he  is  admitted  to  sue  in  that 
character,  in  the  progress  of  the  suit, 
and  therefore,  the  defendant  cannot 
stay  proceedings  on  payment  of  the 
debt  only.     Morgan  v.  Eastwickf  543 

5.  A  plaintiff  may,  on  one  motion, 
i^ply  to  be  admitted  to  sue  in  formd 
pauperis,  and  prochein  amy.  Bryant 
V.  Wagner,  676 

6.  The  rule  for  admitting  a  plaintiff 
to  sue  as  a  pauper,  need  not  be  drawn 
up  on  reading  counsel's  certificate,  as 
that  instrument  is  only  for  the  infor- 
mation of  the  Court.  lb, 

PAYMENT. 

Where  money  has  been  advanced 
on  a  deposit  of  goods,  it  is  not  a 
•*  payment"  protected  by  the  *^82nd 
section  of  the  6  Geo.  4,  c.  16,  (the 
Bankrupt  Act).  Semble,  that  it 
would  be  a  "  transaction  or  dealing" 
within  the  81st  section,  if  it  took 
place  within  two  months  of  the  open- 
ing of  the  commission.  Wright  and 
Others,  Assignees  v.  Famley,         129 

PAYMENT  (INTO  COURT). 
See  Plea,  1 1 . 

PAYMENT  (PLEA  OF). 
See  Plba,  23. 

PENAL  ACTION. 

See  Plba,  27. 

The  4  th  section  of  21  Jac.  1,  c.  4, 
applies  to  penal  actions  given  by  sub- 
sequent statutes.  Therefore,  in  debt 
on  11  Geo.  2,  c.  19,  s.  4,  for  double 
value  of  goods  fraudulently  removed, 
the  defendant  may  give  special  matter 
in  evidence  under  the  general  issue. 
Jtmss  r.  John  WilUams,  206 


PEREMPTORY  UNDERTAKING. 

Where  a  plaintiff  gives  a  peremp- 
tory undertaking  to  try  at  the  next 
practicable  Sheriff's  Court,  he  is  bound 
to  take  proper  steps  to  try  the  cause, 
before  the  defendant  obtains  judg- 
ment absolute  as  in  case  of  a  nonsuit, 
although  for  that  purpose  it  may  be 
necessary  for  him  to  obtain  a  special 
appointment  of  a  Court  from  the  she- 
riff.    Sell  V.  Adams,  672 

PLEA. 

See  Amendment,  5. 

Attorn BT  (Privilbok  of). 
Damagbs  (Mitigation  op). 
Declaration,  2,  5. 
Set  Off,  1. 

1 .  Plea  to  declaration  for  goods  sold 
"  that  the  goods  were  sold  by  plain- 
tiff, as  agent  for  W.,  and  that  plaintiff 
and  defendant  were  in  partnership, 
and  that  the  goods  were  purchased  as 
part  of  the  partnership  stock."  Held, 
bad,  as  amounting  to  the  general  issue. 
Payne  v.  Hayles,  859 

2.  To  debt  for  work  and  labour, 
the  defendant  pleaded,  that  before  the 
making  of  the  agreement  thereinafter 
mentioned,  the  defendant  was  indebted 
to  the  plaintiff  in  11/.  65.,  and  it  was 
thereupon  agreed  that  the  plaintiff 
should  lay  a  malt-house  floor,  and 
find  materials  for  the  same,  for  defen- 
dant, and  that  the  plaintiff  should  take 
for  the  work  which  had  been  done, 
and  also  for  laying  the  malt-house 
floor,  one-half  the  value  in  malt,  and 
the  other  half  in  beer.  That  plaintiff 
did,  in  pursuance  of  the  agreement, 
lay  the  malt-house  floor,  and  find 
materials,  and  that  the  defendant  hath 
always  been  ready  and  willing  to  per- 
form the  agreement  and  deliver  malt 
and  beer.  Held,  that  the  plea  was 
bad,  as  with  respect  to  the  debt  due 
at  the  time  of  the  agreament,  it  was 
an  accord  without  satisfaction,  and  as 
to  the  other  part,  it  amounted  to  the 
general  issue.  CoUingboume  v.  Man^ 
teU,  518 
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3.  Id  (rover,  ag&inst  the 
of  a  bankrupt,  the  defendanta  may, 
under  the  plea  of  "  not  possessed," 
give  evidence  that  the  goods  were  in 
the  order  and  disposition  of  the  hank- 
rupt  as  reputed  owner.  Isaae-v.  Bel- 
cher and  Olhers,  Assignees  of  Joel,  a 
Bankrupt,  S16 

4.  In  debt  on  bond,  plaintiff  de- 
clared against  defendant  as  W.  F.  B., 
sued  as  W.  B,  Plea,  non  eat  factnm, 
at  the  trial  it  was  proved  that  the  bond 
was  executed  by  the  defendant,  by  the 
name  of  W.  B.,  by  which  name  he 
■was  well  known.  Held.  Ist,  That 
there  was  no  variance,  and  that  the 
bond  was  not  void.  2nd,  Tfcat  the 
objection  wss  not  available  under  the 
plea  of  non  est  factnm.  IViiliams  v. 
William  Francis  Bryant,  the  Elder, 
sued  as  WilUam  Bn/ant,  the  Elder,  502 

5.  A  defence  of  no  contract  in  writ- 
ing, pursuant  to  the  Etatute  of  frauds, 
need  not  be  specially  pleaded.  Bul- 
termer  v.  Hayes,  489 

6.  To  trover  for  a  sheep  the  defen- 
dant pleaded  that  A.  was  entitled  to 
hold  a  market  in  u  certain  close  in  K. 
in  the  county  of  Hereford,  and  that 
as  the  servant  of  A.,  he  distrained  the 
sheep  for  loll,  "  qute  est  eadem,"  &c., 
and  concluding  with  a  special  traverse 
of  the  taking  at  any  place  out  of  the 
close.  The  venue  was  laid  in  Here- 
ford, but  DO  parish  or  place  was  spe- 
cified in  the  declaration.  Held,  on 
special  demurrer,  that  the  plea  was 
bad,  on  the  ground  that  it  contained 
two  traverses  of  the  same  matter. 
Semble,  that  "  qute  est  eadem"  was 
nnnecessaiy.  Cardteardine  v.  Walkins, 

484 
7-  To  a  declaration  in  debt  the  de- 
fendant pleaded  as  to  151.  that  the 
plaintiff  ought  not  to  have,  or  main- 
tain his  aforesaid  action  thereof  against 
bim,  to  recover  any  damages  by  reason 
of  the  non-payment  of  the  said  sum 
of  IS/.,  because  he  tendered  that  sum. 
Held  sufficient.  Willis  v.  FrudAt,  460 
8.  To  an  action  for  an  escape,  the 
defendant  pleaded  that  the   prisoner  I 
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escaped  without  hta  knoiriedge  to 
placet  unknown  to  faun,  and  after- 
wards voluntarily  returned  to  bis  nn- 
tody.  Heldhad.  Davis  v.  CMapmaa, 
4S9 

9.  The  plaintiffs  agreed  to  purchaw 
of  the  defendant  hia  bu  sin  ess,  for  2001 
down,  and  a  further  sum  at  a  fhtare 
day,  with  power  to  abandon  the  etn- 
tract  within  a  year  and  a  balf,  npoo 
giving  a  month's  notice  to  the  defen- 
dant, when  he  was  to  repay  the  fJato- 
tiffs  501.  Before  the  year  and  a  half 
expired,  the  defendant  took  the  betw- 
fit  of  the  Insolvent  Debtors'  Act,  and 
afterwards,  and  within  the  spedfifd 
time,  the  plaintiffi  gave  notiee  of 
abandonment,  and  aued  for  the  50/. 
Held,  that  the  defendant's  disdurge 
was  no  bar  to  the  action.  Bro»n  nd 
Another  v.  Fleetwood,  387 

10.  A  pleaofaet-offis  not  divisible, 
unless  taken  tf^ther  with  other  pleas, 
it  answers  the  whole  of  the  plaintifs 
demand.     Twik  v.  l^tek,  973 

11 .  A  plea  of  payment  into  Court 
under  the  indebitatus  counts,  only 
amounts  to  an  admission  of  a  liaUli^ 
upon  some  one  or  more  contracts,  to 
the  extent  of  the  sum  paid  in.  But 
a  similar  plea  to  a  special  count  is  an 
admission  of  the  contract  declared  oo, 
and  uf  the  breach.  Hinghant  and 
Another,  Assignees  of  Finlayson,  a 
Bankrupt,  v.  Robins.  332 

12.  In  an  action  for  wrongfully 
discharging  the  plaintiff  and  his  wife 
from  the  service  of  the  defendant,  the 
defendant  pleaded  that  the  wife  of  the 
plaintiff  obstinately  refused  to  work 
for  the  defendant,  wherefore  he  dis- 
charged them.  Held,  bad  on  graeral 
demurrer.  Jaeqvot  v.  Bourra,        318 

13.  Declaration  in  case  stated,  that 
the  defendants  were  tenants  to  the 
pluintifTof  afarm,aadAy  reason  there- 
of, it  was  their  duty,  as  such  tenants, 
to  cultivate  the  fann  according  to  the 
custom  of  the  country.  Plea,  that 
the  defendants  were  not  tenant*  modo 
et  fornift.  Held,  that  the  plea  only 
put  in  issue  a  tenancy  in  bet,  and. 
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therefore,  the  defendants  could  not 
object  to  the  non-  production  of  a  lease 
which  was  required  for  the  purpose  of 
shewing  a  tenancy  inconsistent  with 
the  cultivation  according  to  the  cus- 
tom of  the  country.  Halifax  v.  Cham- 
bers and  Another t  342 

14.  Where  to  a  declaration  in  tro- 
Ter,  the  defendant  pleaded  a  judgment 
xecovered  in  respect  of  the  same  cause 
of  action  in  the  Vice  Admiralty  Couit 
of  Sierra  Leone; — Held,  bad,  1st, 
because  the  nature  of  the  cause  of  ac- 
tion was  not  altered  by  such  a  judg- 
ment; and  2nd,  because  there  was 
no  allegation  that  the  judgment  was 
conclusive  between  the  parties  in  the 
colony.  Smith  v.  Nicholls,  282 

15.  Where  the  defendant  pleads  a 
plea  professing  to  answer  the  whole 
declaration,  and  in  fact  it  answers 
only  a  part,  the  plain tiiS  must  demur, 
and  cannot  sign  judgment  as  to  the 
part  unanswered,  and  plead  to  the  re- 
mainder.  Wood  V.  Farr,  263 

16.  There  is  no  material  distinction 
between  a  plea  traversing  the  indorse- 
ment of  a  bill  of  exchange,  modo  et 
formft  and  one  which  denies  its  in- 
dorsement to  a  particular  indorsee,  as 
alleged  in  the  declaration.  Waters  v. 
The  Earl  of  Thanet,  251 

17.  To  assumpsit  for  money  re- 
ceived by  the  defendant  to  the  use  of 
the  plaintiffs  as  assignees  of  a  bank- 
rupt, the  defendant  pleaded  that 
although  the  money  was  in  his 
possession  after  the  bankiuptcy,  yet 
it  was  in  fact  received  by  the  defendant 
before  the  bankruptcy  ;  that  at  the 
time  of  the  issuing  of  the  fiat,  the 
bankrupts  were  indebted  to  him  in  a 
larger  sum,  which  he  claimed  to  set- 
off. Held,  that  the  plea  was  bad. 
Wood  and  Another,  Assignees  of  G, 
Haworthand  W.  Haworth,  Bankrupts 
y.SmUh,  214 

18.  A  plea  bearing  date  on  a  dif- 
ferent day  from  that  on  which  it  is 
delivered,  is  an  irregularity  only,  and 
not  a  nullity.  Hodson  v.  Pamel,   208 

19.  In  an  action  for  wrongfully 


refusing  to  permit  plaintiff  to  appraise 
goods  distrained ;  the  defendant  being 
under  terms  to  plead  issuably,  pleaded 
that  plaintiff  was  tenant  to  defendant, 
and  that  the  goods  were  taken  as  a 
distress  for  arrears  of  rent ; — Held,  an 
issuable  plea.  Sealey  v.  Harris,    195 

20.  To  a  declaration  in  an  action 
for  a  libel,  consisting  in  a  statement 
made  by  the  defendant  in  his  news- 
paper, that  a  vessel  of  the  plaintiff's, 
which  was  advertised  to  carry  freight 
and  passengers  of  respectability  to 
Calcutta  from  London,  was  unsea- 
worthy,  and  was  sold  to  the  Jews  to 
carry  out  convicts,  a  plea,  justifying 
the  first  part  of  the  libel,  and  giving 
no  answer  to  the  remainder: — Held 
ill,  on  demurrer.    Ingram  v.  Lawson, 

125 

2 1 .  Where  a  bill  was  accepted  ge- 
nerally, and  afterwards  altered  with- 
out the  consent  of  the  acceptor  by  in- 
serting the  words  "  payable  at  Wil- 
liams and  Co."  Held,  that  the  ob- 
jection might  be  taken  advantage  of 
under  the  plea  that  defendant  did  not 
accept  the  bill.  Calvert  v.  Baker,    17 

22.  In  an  action  for  use  and  occu- 
pation, the  defendant  pleaded  as  to 
parcel,  &c.,  that  he  held  the  premises 
under  a  demise,  at  a  certain  rent, 
payable  quarterly,  and  that  before  the 
rent  in  the  plea  mentioned  became 
due,  the  plaintiff  evicted  him  from 
the  possession  of  the  premises.  Held 
bad,  as  amounting  to  the  general  issue. 
Prentice  v.  Elliott,  819 

23.  Picas  of  payment  or  set-off 
cannot  be  found  distributively  unless 
the  amount  proved  by  the  defendant 
equals  the  plaintiffs  claim.  Kilmer  v. 
Bailey,  Lewis,  and  Potter,  803 

24.  Trespass  for  assault  nnd  bat- 
tery. Plea,  that  defendant  had  been 
discharged  by  the  certificate  of  two 
magistrates,  under  9  Geo.  4,  c.  31, 
ss.  27  &  29.  Heldhtid,  if  it  does  n.t 
set  out  the  grounds  of  the  dismissal. 
Skuse  V,   Davis,  774 

25.  Action  for  Nuisance.  Plea,  pre- 
scription for  an  easement.     The  plea 


90«      PLEAS  (SEVERAL). 

mutt  distinctly  shew  t^t  the  right 
dumed  is  aa  easemeat,  otherwise  the 
plea  is  bad,  and  if  not,  the  defect  is 
not  cured  by  verdict.  Flight  v.  Thomai 
740 
PLEA  (FRIVOLOUS). 
To  tm  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  de- 
fendant pleaded  that  before  the  bill 
became  due  he  accepted  another  bill 
at  the  request  of  the  drawer,  and  upon 
hia  representation  that  he  could  pre- 
vail upon  the  holder  to  get  the  bill  in 
the  declaration  men^oned  withdrawn 
fh>m  circulation  by  means  of  the  se- 
cond bill,  and  that  defendant  had  no 
notice  tliat  the  bill  declared  on  had 
been  indorsed  to  plaintiff.  The  Court 
set  aside  the  plea  as  frivolous.  Brad- 
htm/v.  Emaiu,  849 

PLEA  (ISSUABLE). 
SeePhXA.  19. 

PLEA  (OF  PAYMENT). 
See  Pl»a,  23, 

PLEAS  (SEVERAL). 

1.  'Where  in  an  action  against  de- 
fendant as  a  public  ofBcer  of  a  com- 
pany, he  pleaded  (together  with  other 
pleas)  his  bankruptcy,  and  that  he 
ceased  to  be  a  public  officer  before  ac- 
tion brought,  the  Court  ordered  such 
pleas  to  be  struck  out,  upon  an  un- 
dertaking by  the  plaintiff  that  he 
would  not  t^  out  execution  against 
defendant  personally.  Semble,  that 
in  such  action,  the  Court  will  not 
allow  a  plea  denying  that  defendnnt 
was  a  public  o£Scer  without »  atSda* 
vit  of  its  truth,   ffcod  v.  Afarston,  865 

2.  In  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the 
Court  allowed  defendant  to  plead, 
1st,  denying  the  acceptance  ;  2nd,  de- 
nying the  indorsement ;  3d,  a  special 
plea,  shewing  plaintiff  jointly  liable  ; 
4th,  that  drawer  and  defendants  were 
in  partnership,  and  that  the  bill  was 
accepted  by  one  defendant,  in  fraud 


POWER  (JUDGE'S). 

of  the  other  five.  Tliat  drawer  having 
noticed,  indorsed  it  after  it  became 
due ;  6tli,  that  bill  wu  indorsed  to 
plaintiff  for  his  accommodatiaD  ;  7th, 
that  bill  was  drawn  for  accommodation 
of  drawer;  Bth,  a  simUar  plea,  allying 
the  bill  to  have  been  indorsed  after  it 
became  due;  9tli,  that  the  bill  wa* 
drawn,  accepted,  and  indorsed  by  frand 
and  covin.  BmiUy  v.  fettttai  mi 
Jonet,  839 

3.  The  defendant  may  plead  se- 
veral pleas,  sbewiog  difiereat  l^al 
conclusionsfrom  the  same  Ekcts.CwTjr 
V.  ^raoU,  S49 

PLEAS  (STRIKING  OUT). 
Set  PutAS  (Sevbral),  1. 

PLEADING  (TIME  FOR). 
iSee  HouDAT, 
The  defendant  in  a  country  cause 
obtained  time  to  plead  upon  the  usual 
trams  of  pleading  isauably,  &c.  The 
order  was  served,  but  the  defendant's 
attorney  on  receiving  it,  wrote  to  say 
that  he  would  not  avail  himself  of  it. 
Through  delay  in  the  post,  the  plain- 
tiff's attorney  did  not  receive  the 
letter  nntil  after  the  time  for  pleading 
had  expired.  Htld,  that  the  defend- 
ant was  bound  by  the  terms  of  the 
order.     Griffin  v.  Didiem»o»,         860 

PONE. 

Sw  Qdashimo  Wwt. 

PORT  CAPTAIN. 

See  SscuRiTT  (foe  Costs),  6. 

POUNDAGE. 

The  7  Wm.  4,  and  1  Vict  e.  55, 

does  not  affect  llie  sheriff's  ri^t  to 

poundage  under  the  29  Elit.  c.  4. 

Dapie*  v.  GrigUht,  304 

POWER  (OF  ATTORNEY). 

See  Attachhint,  6. 

POWER  (JUDGE'S). 

See  PanpiB,  1. 3. 


PROHIBITION. 


REASONABLE,  &g.        907 


FRESCRIPTIGN. 

1.  A  claim  to  a  profit  Ik  prendre  in 
grocty  under  the  2  &  3  Wm.  4,  c.  71, 
8. 1»  should  be  pleaded  for  the  periods 
therein  mentioned,  although  the  fifth 
section  of  that  statute  does  not  tit 
terms  apply  to  such  a  case.  Welcome 
T.  Upton,  475 

3.  A  plea  claiming  a  profit  k  pren- 
dre in  gross,  on  behalf  of  A.  and  his 
ancestors,  commencing  previous  to 
legal  memory,  is  disproved,  by  shew- 
ing a  grant  to  the  ancestor  of  A.  eighty 
years  before,  from  B.,  for  a  valuable 
consideration,  and  is  not  aided  by  2 
&  3  Wm.  4,  c.  71,  8.  1.  lb. 

PRESUMPTION. 

See  Error,  2. 
Fine. 
Marriaok. 

Sbcurity  (for  Costs)*  7. 
summonsxs*  4. 

PRINCIPAL  AND  AGENT. 

See  Declaration,  2. 

Inspection  (of  Court  Rolls),  2. 

PRISONER. 

See  Arrest,  4. 

The  keeper  of  a  gaol  cannot  be 
compelled  to  accept  a  capias  issued 
under  1  &  2  Vict.  c.  110,  s.  2,  in  or- 
der that  it  may  operate  as  a  detainer 
against  a  prisoner.  Edwards  v.  Ro- 
bertson, 857 

PROCHEIN  AMY. 
See  Pauper,  5. 

PROFIT  A  PRENDRE. 
See  Prescription. 

PROHIBITION. 

In  a  suit  for  tithes  in  the  Ecclesi- 
astical Court,  if  the  defendant  pleads 
a  plea,  which  raises  a  question  be- 
yond the  jurisdiction  of  the  Court,  but 
afterwards  waives  it,  this  Court  will 


not  grant  a  prohibition  in  that  stage  of 
the  proceedings.  Cardew  v.  Cottey,  W^ 

PROMISSORY  NOTE. 

See  Arbitration,  10. 
Bill  of  Exchange. 
Stamp,  1. 

PUBLIC  OFFICER. 
See  Pleas  (several),  1 . 

PUIS   DARREIN    CONTINU- 
ANCE. 

I.  On  the  14th  January,  the  ISth 
being  Sunday,  the  defendant  pleaded 
puis  darrein  continuance,  a  judgment 
recovered  on  the  5th  January.  Semble, 
that  the  plea  was  in  time,  the  rule 
of  H.  T.  2  Wm.  4,  having  operated  in 
that  case,  to  extend  the  eight  days  to 
nine.     Dudden  v.  Priquet,  171 

QUALIFIED  ACCEPTANCE. 
See  Acceptance. 

QUASHING  WRIT. 

Where  a  defendant  who  has  impro- 
perly sued  out  a  certiorari  instead  of  a 
re.  fa.  lo.,  or  pone,  seeks  to  quash 
his  writ,  no  step  having  been  taken 
on  it,  the  rule  is  absolute,  for  that 
purpose,  in  the  first  instance.  Ruff- 
man  V.  ThomweU,  613 

QUO  WARRANTO. 
See  Security  for  Costs,  9. 

RAILWAY. 

See  Notice  (of  Action). 
Rule  (to  Compute),  1. 

RAILWAY  COMPANY. 
See  Mandamus,  I. 

REASONABLE  AND  PROBABLE 

CAUSE. 

The  defendant  was  arrested  by  the 
plaintiff,  an  architect,  for  347^*  5«., 
for  work  and  labour,  &c.     The  cause 
having  been  referred,  the  arbitrator 
I  awarded  the  plaintiff  a  sum  of  11/., 
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REPLEVIN. 


J 


over  and  abore  2001.  paid  into 
Court.  The  plaintiff'*  claim  was 
founded  upon  a  per  centage  of  5f., 

chargeable  on  the  sum  enpended  ou 
the  buUding  on  which  he  was  em- 
ployed, which  waa  sworn  by  various 
persons  to  amount  to  from  20001.  to 
50001. 1— Held,  that  there  was  rea- 
sonable and  probable  came  for  the 
arreat,  and  that  the  defendant  was  not 
entitled  to  his  costs  under  the  43 
Geo.  3,  c.  46,  s.  3.   Dagv.  Clark,  147 

RE-ADMISSION  (OF  AT- 

TOBNEY). 

See  AiTORNBT  (AoMiaeioK  or),  2. 

RE.  FA.  LO. 

See  QuARHiNO  Writ. 

Rbplsvin. 

REMANET. 
See  CoBTs  (op  the  Dat). 

REMEMBRANCER'S  OFFICE. 
SeeOnTHWBT,  1. 

REMOVAL  (OF  CAUSE). 
See  RapLEViN. 

1 .  An  action  for  interference  with 
a  right  of  way,  is  not  removable  from 
an  inferior  Court  of  Record,  notwith- 
atanding  21  Jac.  L,  c.  23,  without  en- 
tering into  an  unconditional  recog- 
nizance for  payment  of  the  debt  and 
costs.  Franks  v.  Qu.nwe,  607 

2,  A  final  order  of  the  vicewarden 
of  the  Stannary  courts,  on  the  equity 
side,  may  be  removed  into  this  Court, 
the  defendant  having  gone  out  of  the 
jurisdiction,  in  order  to  issue  execu- 
tion, pursuant  to  1  &  2  Vict.  c.  110, 
B.  22.  Harvei/  v.  Gilbard,  616 

RENDER. 
See  Bail.  9. 

REPLEVIN. 
The  astignec  of  a  replevin  bund  is 


REVERSION. 

not  obliged  to  snc  in  the  Court  into 
whic^  the  plaint  has  been  removed  by 
re.  fa.  lo.  H^bon  and  Dry,  Atsigneei 
of  the  Sheriff  of  Lancaster  V.  Hartley. 

REPUCATION. 

1.  A  plea  to  an  action  of  debt,  al- 
leging that  in  a  former  acUou  brought 
by  the  defendant  against  the  plainti^ 
the  latter  had  pleaded  a  set-off,  in  re- 
spect of  the  same  money  now  songht 
to  be  recovered,  but  the  jory  had 
found  for  the  plaindff,  on  which  judg- 
ment was  given  :  Held,  a  good  plea 
of  estoppel.  And  a  replication  that 
the  plaintiff  was  not  prepared  to  sup- 
port his  plea  of  set-off  at  the  former 
trial: //cWill.  Eaitmure  v.  LatM,  431 

2.  Trover  for  a  bill  of  exchange. 
The  defendant  pleaded,  that  the  plain- 
tiff indorsed  the  bill  in  blank,  and  t)ai 
R.  became  the  holder,  and  the  defen- 
daut  believing  that  he  had  authority 
to  dispose  of  it,  took  it  aa  a  pledge  or 
security  for  a  debt.     The  plaintiff  re- 

EUed  that  the  defendant  knew  that  R. 
ad  no  authority  to  pledge  or  deposit 
the  bill,  and  the  Court  held  the  repli- 
cation good,  as  traversing  the  material 
allegation  in  the  plea.  HiUon  v.  Suan, 
417 

3.  To  a  plea  of  the  discharge  of  the 
defendant  under  the  Insolvent  Act,  a 
replication  alleging  a  want  of  notice 
of  the  filing  of  the  petition  and  sche- 
dule, under  ihe  42nd  section  ;  Held 
ill, onspecial demurrer.  Reedt.Crofle, 

122 

REi-SEALING  (OF  WRIT). 

See  Writ  (Rr-Sealinq.) 

REVERSION. 

See  CotJNTs  (Stukino  Out). 

A  lease  for  years  was  granted  to  the 

plaintiff  and  hit  wife.      The  plaintiff 

underlet  for  a  part  of  the  term.  Held, 

that  an  action  for  injury  to  the  revef 

Bionary  interest  was  properly  brought 


RULE  (DRAWING  UP). 

by  the  plaintiff  alone.   fValiis  y.  Har- 
rtfcm,  395 

RIGHT  (OF  ACTION). 
See  Irrbgularitt,  4. 

RIGHT  (OF  WAY). 
See  Removal  of  Causb,  1. 

RIOT. 
See  Commitment. 

RULE  CrO  COMPUTE). 

1.  Where  a  defendant  has  suffered 
judgment  by  default,  in  an  action  for 
calls  on  shares  in  a  railway  company, 
on  which  interest  is  also  claimed,  pur- 
suant to  the  provisions  of  the  act  of 
parliament,  the  Court  will  not  grant 
a  rule  to  compute,  but  will  direct  a 
writ  of  inquiry  to  be  executed. 
Che  tenham  and  Great  Western  Union 
Railway  Company  v.  Fry,  616 

2.  A  rule  nisi  to  compute  prin- 
cipal and  interest  on  a  bill  of  ex- 
change, was  made  absolute,  it  having 
been  served  on  the  defendant  by 
leaving  the  original,  which  was  after- 
wards returned  to  the  plaintiffs  at- 
torney, the  defendant  saying  that  he 
should  take  no  steps  in  the  matter. 
Grant  v.  Stoneham  and  Another ^   126 

3.  On  an  application  for  a  rule  to 
compute  principal  and  interest  on  a 
bill  of  exchange,  without  the  produc- 
tion of  the  instrument  before  the 
Master,  the  Court  refused  to  give  an 
opinion  as  to  whether  the  production 
of  the  bill  was  necessary,  but  granted 
the  rule,  leaving  the  matter  for  the 
decision  of  the  Master.  Sanderson  v. 
Lee,  97 

RULE  (DRAWING  UP). 

When  an  application  to  set  aside 
proceedings  for  irregularity,  is  prima 
facie  too  late,  but  the  defendant  means 
to  rely  upon  the  fact  of  a  similar  ap- 
plication having  been  made  at  cham- 
bers within  the  proper  time  ;  the  rule 
should  be  drawn  up  on  reading  the 


SECURITY,  &c. 
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order  of  the  judge,  or  upon  an  affi- 
davit of  the  fact.  Shugars  v.  Con- 
cannon,  39 1 

RULE  (FOR  JUDGMENT). 

Where  judgment  is  signed  in  va- 
cation, pursuant  to  the  1  Wm.  4,  c.  7, 
s.  2,  a  rule  for  judgment  must,  in  the 
Queen's  Bench,  be  given,  notwith- 
standing the  provisons  of  the  statute, 
and  of  1  Reg.  Gen.  H.  T.  2  Wm.  4, 
s.  67.  The  Governors  of  the  Poor  of 
Exeter  v.  Sivell,  624 

SCIRE  FACIAS. 

1.  The  rule  for  quashing  a  sci.  fa., 
at  the  suggestion  of  a  plaintiff  him- 
self, is  nisi  in  the  first  instance. 
Oliverson  v.  Latour,  605 

2.  The  Court  will  not,  in  such  a 
case,  make  the  payment  of  costs  of  a 
cassetur  breve,  in  an  action  brought 
on  the  judgment,  during  the  pendency 
of  the  sci.  fa.  a  condition  precedent. 

lb. 
SECURIIT. 

See  False  Judgment. 

SECURITY  (FOR  COSTS.) 

1.  Where  in  an  action  of  tort 
brought  by  a  pauper  plaintiff,  it  ap- 
peared that  he  had  become  insolvent, 
and  obtained  his  discharge  under  the 
1  &  2  Vict.  c.  110,  after  the  com- 
mencement of  the  action,  the  Court 
would  not  compel  the  assignees  to 
give  security  for  costs.  Andrews  v. 
Marris  and  Another,  712 

2.  A  defendant  is  entitled  to  se- 
curity for  costs,  from  a  plaintiff  resi- 
dent out  of  the  jurisdiction,  although 
he  has  no  defence  on  the  merits.  The 
Edinburgh  and  Leith  Railway  Com-' 
pany  v.  Dawson,  573 

3.  The  possession  of  money  and 
Exchequer  bills,  within  the  juris- 
diction, will  not  relieve  a  plaintiff 
resident  out  of  the  jurisdiction,  from 
giving  security  for  costs,  notwith- 
standing the  1  &  2  Vict.  c.  1 10,  s.  12. 


910  SERVICE  (OF  PR0CB8R). 

4.  A  dt&ndant  doM  not  pteclude 
hinuelf  from  applying  ibr  aecarity  for 
ooata,  bjr  agieeing,  bdbre  issue  j^md, 
to  tske  short  notice  of  trial  genially, 
and  not  for  ■  specific  day.  lb, 

6.  It  is  no  ground  for  increasing 
the  amount  c^  security  for  costs  fixed 
by  the  Master,  that  the  anticipated 
amount  of  costs  viH  exceed  that  sum. 
KeM  V.  Pooit,  572 

€.  A  defendant  cannot  compel  a 
plointifi^  who  is  a  lieutenant  in  the 
NsTy,  aiid  holds  the  offloes  of  port 
captain  and  harbour  master,  in  the 
island  of  Barbadoes,  to  give  securi^ 
for  costs.  Eotring  v.  Chigenden,  536 

7.  It  is  not  necessary  that  it  should 
appear  on  the  &ce  of  the  plaintifT's 
affldarit,  that  he  is  an  Englishman.  lb, 

8.  In  an  action  of  trespass  against 
ma^tiateB,  for  turning  the  plaintiff 
out  of  a  cottage,  which  was  alleged  to 
be  held  from  the  parish,  the  Court 
refused  to  order  security  for  costs  to 
be  ^ven,  it  b«ng  suggested  that  the 
plaintiff  had  been  encouraged  to  bring 
the  action  by  a  third  party,  the  alle- 
gations made  by  the  defendant  being 
denied  upon  affidavit.  Htartey  t. 
Peehalt  and  Others,  437 

9.  In  a  quo  warranto  infonnadon, 
th»  Comrt  will  compel  the  relators  to 
give  security  fiur  costs  beyond  SOf.  if 
they  do  not  appear  to  be  the  bonk 
fide  relators.  Regifta  v.  Dudley  tmd 
OUttrt,  700 

SEDUCTION. 

See  Action,  (Elbction  os.) 

SEQUESTRATION. 
See  LxTASi  Facias. 

SERVICE,  (OP  PROCESS.) 
Service  of  a  writ  of  summons,  on 
the  attorney  of  a  defendant,  who  is 
prosecuting  a  cross  action,  cannot  be 
made  good  service,  although  the  de- 
fendant may  be  keeping  out  of  the 
way  to  avoid  being  served.  Parmeter 
V.  Reed,  545 


SHERIFF  (RETURN  OF). 

SET-OFF. 
See  AuiTKATioit,  9,  19. 
PuBA,  10.  17,  23. 
Rbpucatiom,  I. 
Where    the    declaration    contains 
several  eonnta,  a  set-off  |deaded  to  a 
particnisi  sum,  parcel  of  the  monies 
in  the  declaration  mentioned,  is  suffi- 
cient, without  shewing  to  what  part 
of  each  particular  count  the  set-off  is 
to  be  applied.     Noel  r,  Dawie,       48 

SEVERAL  (DEFENDANTS.) 
See  Costs,  18. 

JoogiiBMT  as  tM  Cabi  or  A 

Nonsuit,  C,  8. 

SEVERAL  ISSUES. 
See  Costs,  3,  6.  17. 

SEXTON. 

See  EncTUBNT,  8 

SHARP  PRACTICE. 
<SwLiraL. 
SHERIFF. 
See  AaaMT.  4. 
ATTACBMun',  3. 
Bail,  9,  4. 
Bail-bond. 
DiTAtNaa,  2,  8. 
Escara. 

FalSK  JuDflMKNT. 
iNTSKPLBAinB,  1. 

PaaBHrroKi  UNDKaTAKuia. 

POCMDAOB. 

Warr  (ot  Tual). 

SHERIFF  (RETURN  OF). 

1.  If  a  sheriff  returns  to  a  writ  of 
fi.  &.  a  seizure  under  that  and  ano- 
ther writ,  it  is  bad.  WMIt  v.  Lord 
Chetwmd,  554 

2.  Where  there  are  two  writs,  and 
the  goods  remsin  in  the  sheriff's  hands, 
for  want  of  buyers,  he  must  make 
some  retom  as  to  the  value  of  the 
goods,  although  he  will  not  be  bound 
by  the  amount  stated.  lb. 


STAMP. 


STATUTE  OF  FRAUDS.  911 


SMALL  DEBTOR. 

1.  Rule  absolute  granted  in  the 
fint  instance,  for  the  discharge,  under 
the  Small  Debtors'  Act,  of  a  defendant 
in  ejectment,  where  notice  of  the  ap- 
plication had  been  given  to  only  one 
of  two  lessors  of  the  plaintiff,  the  other 
having  no  interest,  and  it  not  being 
known  where  he  was  to  be  found. 
Doe  dem.  Smith  v,  PayUm^  671 

2.  Where  a  plaintiff  in  execution 
for  the  costs  of  a  nonsuit  applied  for 
his  discharge,  under  48  Geo.  8,  c.  123, 
the  Court  held  service  on  the  defen- 
dant's attorney  sufficient,  it  being 
sworn,  that  the  action  had  been  com- 
menced at  the  instance  of  the  plain- 
tiff's wife  without  his  authority,  and 
that  the  residence  of  the  defendant 
could  not  be  discovered.  Bradley  v. 
Wehh,  588 

3.  The  41st  section  of  the  1  &  2 
Vict.  c.  110,  has  not  taken  away  a 
prisoner's  right  to  discharge  under  the 
48  Geo.  8,  c.  123.  Chew  v.  Lye,  465 

4.  It  seems  that  the  imprisonment, 
which  is  to  entitle  a  defendant  to  his 
discharge  under  48  Geo.  3,  c.  123, 
must  be  immediately  previous  to  the 
application.  Stubbing  v.  M*Gratht  328 

5.  The  defendant  having  been  taken 
on  the  27th  November,  1837,  the 
Court,  on  the  26th  November,  1838, 
granted  a  rule  for  his  discharge  under 
the  provisions  of  the  48  Geo.  3,  c.  123, 
ten  days'  notice  of  the  motion  having 
been  given.     Porkers  v.  fVilkins,  152 

SPEAKER'S  CERTinCATE. 
See  Costs,  8,  9,  15. 

SPECIAL  CASE. 

See  Ambndmbnt,  3. 

Court  (Dblat  of),  2. 

STANNARY  COURT. 
See  Inferior  Court,  2. 

RSMOVAL  OF  CaUSB,  2. 

STAMP. 
1.    An  instrument  in    this   form. 


"John  Mason,  14th  February,  1836. 
Borrowed  of  Mary  Ann  Mason,  his 
sister,  the  sum  of  14/.  in  cash,  as  per 
loan,  in  promise  of  payment  of  which 
I  am  truly  thank&l  for,  and  shall 
never  be  forgotten  by  me,  John  Ma- 
son, your  affectionate  brother,  14/.," 
is  a  promissory  note,  and  requires 
stamping.     EUis  and  Wife  v.  Mason^ 
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I.  A.  B.  and  C.  severally  and  re- 
spectively undertook,  in  consideration 
of  £.  dischaiging  a  debt  of  200/.  due 
from  F.,  to  indemnify  £.  to  the  ex- 
tent of  50/.  from  each,  to  be  paid  seve- 
rally, together  with  a  fourth  part  of 
the  costs  ;  and  they  further  undertook 
severally  to  execute  certain  bonds, 
&c.  Held,  that  one  stamp  was  suffi- 
cient. Ramsbottom  v.  Davis  (Roberi) 
— Same  v.  Gosden,  178 

3.  Where  ground  is  let  by  auction 
to  the  highest  bidder,  on  conditions, 
whereby  the  lessee  is  required  to  pay 
a  portion  of  the  money  down,  and  to 
give  a  satis£Eu:tory  joint  note  for  the 
residue,  payable  on  a  certain  day  be- 
fore the  determination  of  his  occupa- 
tion of  the  land  ;  and  in  the  event  of 
default,  he  is  liable  to  be  turned  out, 
and  the  owner  of  the  land  may  re  let 
it,  the  conditions  of  sale  come  within 
the  schedule  of  the  Stamp  Act,  which 
provides  for  the  amount  of  duty  to  be 
paid  on  a  lease  granted  iu  considera- 
tion of  a  sum  of  money  paid  for  the 
same,  by  way  of  fine  or  premium, 
without  any  yearly  rent,  and  may  be 
admitted  in  evidence,  bearing  a  1/. 
stamp  placed  upon  it,  as  upon  a  con- 
veyance on  the  sale  of  lands  for  a  sum 
of  money  of  the  amount,  for  which 
the  letting  took  place.  Cattle  t. 
Gamble,  98 

STOCKHOLDER. 
See  Intbrpleadbr.  5. 


STATUTE  OF  FRAUDS. 
See  Flea,  5. 


9ia  STRIKING  OUT  PLKAS. 

STAYING  PROCEEDINGS. 

See  Ahbndhbnt,  3. 

Bankkdpt,  1. 

1.  Where  a  defendant  in  ejectment 
improperly  nbtained  a  tenant  right  to 
property  sought  to  he  recovered,  and 
on  the  objectioQ  taken,  he  was  held 
estopped  bam  impugning  the  lessor's 
title,  and  he  afterwards  broaght  an- 
other ejectment  in  respect  of  other 
property,  part  of  the  same  estate,  held 
under  the  same  title,  he  was  compelled 
to  pay  the  costs  of  the  former  action 
in  which  he  was  defendant,  before  he 

?roceeded  with  his  own.     Doe  devt. 
''bomtu  V.  Shadaell,  527 

2.  Where  a  cause  is  tried  by  writ 
of  trial,  and  execution  iatued  in  vaca- 
tion, the  defendant  may  apply  in  the 
ensning  term,  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs,  and  it  is 
not  necessary  that  there  should  be  a 
previous  order  to  stay  proceedings. 
Johnson  V,  Feal,  487 

3.  A  defendant  is  not  entitled  on  a 
motion  for  costs  of  the  day  to  stay 
the  plaintiff's  proceedings,  until  such 
costs  are  p^d.       GUibs  v.  Coles,  325 

4.  Where  an  unsuccessful  defend- 
ant in  an  action  of  ejectment,  brings 
an  action  against  the  lessor  of  the 
plaintifi  for  seizing  goods  on  the  land 
in  question,  and  is  nonsuited,  but  ob- 
tains a  rule  for  a  new  trial,  the  Court 
will  not  stay  proceedings  on  that  rule, 
until  the  costs  of  the  ejectment  are 
paid.     Catnaby  v.    fVeHy  and  Olhert, 
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5.  The  Court  will  grant  a  rule  for 
the  stay  of  proceedings  on  the  bail- 
bond  since  Uie  statute  1  &  2  Vict.  c. 
1 10,  without  the  production  ofan  affi- 
davit of  merits  in  accordance  with  the 
old  rule,  (M.  T.  59  Geo.  3.)  the  ap- 

Slication  being  made  on  behalf  of  the 
efendant,     Norrisy.  Brighton,     J44 


STRIKING  OUT  PLEAS. 
See  Pleas  (Skvikal),  I. 


SUMMONS. 

SUBP(ENA. 
See  DBCLAmATioN,  3,  4. 
The  Court  will  not  grant  an  attach- 
ment against  a  witness  for  disobedi- 
ence to  a  sub.  due.  tec.,  unless  it  ap- 
peara  clearly  that  the  party  absented 
himself,  or  withheld  tho  documents, 
in  defiance  and  contempt  of  the  Court. 
Reoma  v.  Lord  John  Rusxlt,  Reyina 
V.  Fox  Maule,  69S 

S  UGGESTION. 
See  Statinu  Pbocbkdinus,  2. 

VsNVB,  S. 

SUITORS. 

5«e  DkC  LA  RATIONS,    I. 

SUMMARY  JURISDICTION. 

See  Attornbt. 

SUMMONS. 
See  Appbarahcb,  1. 

iRRBOrLARITT,    1. 

Sbrticb  (or  Pbocbsb). 

1 .  The  Court  refused  to  set  ande 
a  writ  of  summons  which  required  the 
defendant  to  appear  in  the  "  Conrt 
of  Exchequer"  omitting  "  of  Pleas." 
Saltnondv.  Ratlin,  851 

2.  A  summons  bearing  date  the  day 
of  the  month  is  good,  though  the  year 
is  improperly  described,  or  altc^ther 
omitted.     Sidomon  v.  Nainbg,         459 

3.  Where  the  copy  of  a  writ  of 
summons  described  the  cause  of  ac- 
tion as  "an  action  on  the  case  pro- 
mises," the  Court  set  it  aside  for  ir- 
regularity. YouUon-v,  Mali,  186 

4.  A  writ  of  summons  being  di- 
rected to  the  defendant  as  of  "  New- 
castle-upon -Tyne,  in  the  county  of 
Northumberland,"  it  appearing  that 
Newcastle-upon-Tyne  was  a  town  and 
county  in  itself,  but  that  by  the  lennt 
of  the  statute  2  &  3  Wm.  4,  c.  60, 
a.  35,  the  town  was  made  to  conaist 
of  certain  places,  also  within  the 
county  of  Northumberland.  Held, 
that  die  writ  was  not  Toid  upon  the 
bee  of  it,  AtppoN  t.  T 


TAXATION. 


TIME,  &c. 


913 


5.  Where  in  a  writ  of  summons,  in 
an  action  on  a  promissory  note,  the 
defendant  was  described  as  of  the 
place  mentioned  in  the  note,  which 
was  her  last  known  place  of  abode  in 
England  ;  it  was  held  to  be  sufficient. 
Norman  Y.  Winter,  304 

6.  Where  a  writ  of  summons  has 
been  issued,  but  has  been  allowed  to 
expire,  the  plaintiff  may  nevertheless 
continue  it  by  alias  and  pluries,  and 
issue  writs  of  distringas  thereupon  by 
leave  of  the  Court  or  a  judge,  lb. 

7.  Where  a  writ  of  distringas  to 
proceed  to  outlawry,  was  taken  out, 
pending  which  an  alias  pluries  writ 
of  summons  was  issued.  Held,  that 
the  latter  writ  was  available,  notwith- 
standing the  former,  as  it  had  not  been 
delivered  to  the  sheriff,  or  otherwise 
acted  upon,  lb, 

8.  The  indorsement  on  a  writ  of 
sammons,  "  No.  10,  Gray's  Inn 
Square,  Holbom,"  is  a  sufficient  des- 
cription of  an  attorney's  residence. 
Ytmton  V.  Hall,  175 

9^  Ten  days  is  too  great  a  delay  in 
^plying  to  set  aside  the  service  of  a 
writ  of  summons  on  the  ground,  that 
it  has  been  effected  in  the  wrong 
eonnty.  Davis  v.  Sherlock,  530 

SUNDAY. 
See  Puts  Darrein  Continuancb,  1. 

SUSPICION. 
See  Arrest,  9. 

TAXATION. 

See  Arbitration,  14. 
Attorney  (Bill  op). 
Cognovit,  3. 
Costs,  6. 

1 .  The  Court  will  not  entertain  a 
question  as  to  the  mode  in  which  an 
idlocatur  has  been  obtained,  when  an 
application  is  made  to  compel  an  at- 
torney to  pay  the  costs  of  taxation. 
Swin^m  V.  Hewitt,  314 

2,  When  such  an  application  is 
made,  the  Court  will  not  allow  items 


to  be  added  to  the  bill,  which  has  been 
taxed.  lb. 

3.  However  small  the  sum  is  be- 
yond one-sixth,  which  is  taken  off  on 
taxation,  the  attorney  is  equally  liable. 

lb. 

4.  An  attorney's  bill  was  referred 
for  taxation,  but  there  was  nm  under- 
taking to  pay  what  should  be  found 
due.  The  amount  of  the  judgment 
had  been  previously  paid  into  Court 
by  the  sheriff,  under  an  interpleader 
rule  : — Held,  that  as  the  money  was 
not  paid  in  for  the  purpose  of  taxation, 
the  Court  had  no  jurisdiction  under 
the  2  Geo.  2,  c.  23.  Rogers  v.  Pe- 
terston,  187 

5.  The  judge  who  tries  a  cause  b 
the  only  person  who  can  certify  to 
take  a  case  out  of  the  operation  of  the 
directions  to  taxing  officers  of  H.  T. 
4  Wm.  4,  where  less  than  20/.  is  re- 
covered, and,  therefore,  if  the  judge 
dies  without  making  his  certificate,  the 
plaintiff  has  no  remedy.  Southwell  v. 
Bird,  557 

TENDER. 
See  Plea,  7. 

1.  A  debtor  went  to  his  creditor, 
and  producing  a  sum  exceeding  the 
debt,  asked  how  much  was  due,  the 
latter  refused  to  tell  him,  when  the 
debtor  laid  the  money  on  a  desk,  and 
desired  the  creditor  to  take  what  was 
due.  /fe/£^,  a  good  legal  tender.  Bevan 
V.  Rees  and  Another,  510 

2.  Where  a  plaintiff  refuses  a  sum 
tendered  at  the  commencement  of  a 
suit,  and  afterwards  accepts  the  same 
when  paid  into  Court,  he  is  prim& 
facie  liable  to  pay  costs  from  the  time 
the  money  was  tendered.  Achwood 
V.  Read,  810 

TIME. 

See  Account  Stated. 
Small  Debtor,  5. 

TIME  (FOR  PLEADING.) 
See  Holiday. 


TOLLS. 
See  Plba,  6. 

TORT. 
St  Sbcdbity-  (for  Cobts). 

TRESPASS. 
S«e  Action,  (Elsctiom  of). 
CosTi,  4.  10.  11,  IS.  IS. 
Plea.  24. 

1 .  The  fint  count  of  tbe  declantion 
stated,  that  the  plaintiff  had  demiaed 
to  T.  a  certain  factory  ;  it  then  set 
out  a  covenant  by  T.  to  keep  up  a 
steam-engine  boiler,  and  to  deliver 
op  the  piemisea  at  the  end  of  the  term 
with  every  thing  upon  them.  It  then 
alleged  the  determination  of  the  term 
by  the  bonkraptcy  of  T.,  and  stated 
>■  a  breach,  that  the  deftmdanti  dis- 
annexed  and  lemoved  the  boiler  hy 
meant  whereof  the  plaintiff's  estate 
and  interest  was  injnied.  Held,  that 
this  was  BDbfltantially  a  connt  in  tres- 
pass, and  could  not  be  Joined  with  a 
coant  in  trover.  JVeeton  and  Othert 
V.  Woodcock  and  Otheri,  S53 

2.  A  party  making  a  wrongful 
distress,  for  two  causes,  as  to  one  of 
which  he  is  entitled  to  notice  of  action 
is  nevertheless  liable  in  trespass  as  to 
tbe  other.  LameiU  and  Another  v. 
SMthail,  469 

8.  The  defendant  wTongfblly  seised 
the  pluntifi"!  gooda,  under  an  allied 
distress  for  church  rate,  and  gave 
notice  that  unless  they  were  redeemed 
in  five  days,  tbey  woald  be  sold.  Id 
the  mean  dme  the  defendant  removed 
tbe  goods  from  the  plaintiff's  house 
into  another  county,  from  'whence 
they  were  brought  bade,  and  at  tbe 
expiration  of  the  five  days  sold. 
Heid,  that  the  seiiure,  removal,  and 
sale  of  the  goods  were  distinct  acts  of 
trespass,  and  that  an  action  might  be 
brought  within  three  calendar  months 
of  either,  if  the  latter  was  within  the 
time  limited  by  53  Qeo.  3,  c.  127, 
B.  13.    CoOint  v.  Aoie,  796 

4.  A  demand  of  warrant  under  tbe 


VACATION. 

34  Qeo.  3,  c.  44,   need  not  spedly 

any  time,  and  if  a  different  time  be 

mentioned  than  that  allowed  by  the 

atatnte,  it  will  not  vitiate  the  demand. 

lb. 

TRIAL. 

See  Cod  ax  of  Rnirasn. 

TRIAL,  (NOTICE  OF). 
See  Dufuaaaa,  (FnivoLooa). 

TROVER. 
See  Counts,  (Stbikimo  oot). 

Plua,  S,  6. 

RiPLi cation,  2. 

TmaSFABs,  I, 
The  declaration  stated  that  one 
J.  Y.  cansed  to  be  delivered  to  de- 
fendant a  certain  horse  of  the  plaintiff 
to  he  taken  care  of,  and  kept  by  de- 
fendant for  J.  Y.,  and  to  be  delivered 
by  defendant  on  request  of  J.  Y.,  on 
sMiafaction  of  all  claims  in  respect 
thereof  thereupon  it  became  the  duty 
of  the  defendant  to  re-deliver  the  htote 
upon  request  of  J.  Y.,  npon  bejngpaid 
his  claims  in  respect  of  tbe  borae.  That 
J.  Y.  requested  defendant  to  ddiver 
the  horse  to  the  plaintiff,  and  tbe 
plaintiff  paid  defendant  bis  clsinis. 
Breach,  that  defendant  wrongfully  de- 
tsined  the  horse.  HM,  that  the  count 
could  not  be  supported  aa  a  coant  in 
trover.      ToUit  v.  ShenMtme,         4S5 

TRUSTEES. 


UMPIRE. 
See  Akbitbation,  1,  2,  6.  17. 

UNDERTAKING. 
See  Attach  UENT,  5. 

USE  AND  OCCUPATION. 
See  Landlokd  and  Tbnant,  S. 

VACATION. 
See  Rin.1  vox  JoiMiincT. 


VENUE. 


WARRANT,  *c. 


91& 


VARIANCE. 

See  Amendment,  4. 
Distringas,  1. 
Plea,  4,  1 6. 
Trespass,  4. 

VENDITIONI  EXPONAS. 

The  13th  rule  of  M.  T.  3  Wm.  4, 
applies  to  writs  of  venditioni  exponas, 
though  they  are  not  mentioned  in  it. 
Hughes  v.  Bees,  56 

VENDEE. 
See  Attachment,  6. 

VENDOR. 
Sm  Attachment,  6. 

VENUE. 

1.  "Where  in  an  action  brought  by 
the  commissioners  of  the  Bedford  Le- 
vel, against  certain  persons  for  the 
non-performance  of  a  contract  pur- 
suant to  an  agreement,  a  motion  was 
made  to  change  the  venue  from 
Cambridgeshire,  on  the  ground  that 
many  of  the  jurors  might  be  liable  to 
drainage  rates  imposed  by  the  plain- 
tiffs, Uie  Court  refused,  upon  such 
nounds,  to  grant  the  application. 
Thornton  and  Another  Y.  Jennings,  449 

2.  An  attorney  plaintiff  has  no  pri- 
vilege to  retain  the  venue  in  London, 
in  an  action  brought  by  him.  Brad^ 
ihaw  V.  Burton,  329 

3.  The  Court  will  make  a  rule 
absolute  at  the  instance  of  the  plain- 
tiff for  entering  a  suggestion  on 
the  record,  to  remove  the  trial  of  a 
cause  from  the  county  where  the  cause 
of  action  arose,  and  where  the  venue 
is  laid,  to  an  adjoining  county,  the 
action  being  for  trespass  on  a  close, 
and  it  being  sworn,  that  the  defendant 
and  others  riotously,  andtumultuously 
assembled,  and  broke  down  the  fences, 
&c.,  without  imposing  any  terms  upon 
the  plaintiff.  Semble,  that  the  defen- 
dant is  not  entitled  to  the  costs  of  the 
motion.  Jones  y.  Price,  103 

4.  Where  it  appeared,  by  affidavit, 


that  the  only  question  to  be  tried  was 
that  relating  to  the  costs  of  the  action, 
the  Court  allowed  the  venue  to  be 
changed  before  issue  joined.  Dowler 
V.  Caller,  55 

VERDICT. 

See  Court  (of  Requests). 
Jury. 
Plea,  25. 

VICE-ADMIRALTY. 
See  Plea. 

VIEW. 
See  Arbitration,  3. 

VOIRE  DIRE. 

Where  it  was  alleged,  on  the  part 
of  the  defendant,  that  the  witness  who 
proved  the  plaintiff*s  case  was  plain- 
tiff on  the  record, — Held,  that  the  de- 
fendant could  not  give  opidence  of  that 
fact,  but  that  the  objection  should 
have  been  taken  on  the  voire  dire. 
Detffdeney  v.  Palmer,  177 

WAIVER. 

See  Arbitration,  6.  8.  13.  20. 
Bankrupt,  1. 
Dkmurrer  (Frivolous). 
Pleading  (Time  for). 
Prohibition. 
Sbcuritt  (for  Costs),  4. 

WARRANT. 
See  Bailiff  (Special). 

WARRANT  (OF  ATTORNEY). 
See  Cognovit. 

1.  Where  three  defendants  go  to  a 
particular  attorney,  named  by  the 
plaintiff,  and  give  him  instructions  to 
prepare  a  joint  warrant  of  attorney, 
from  them  to  the  plaintiff,  and  each  of 
the  defendants  freely  recognizes  the 
attorney  as  acting  for  him,  the  warrant 
is  good,  notwithstanding  the  provi- 
sions of  1  &  2  Vict.  c.  110,  ss.  9  &  10. 
Haigh  v.  Frost  and  Others,  743 


916    WRIT(RE-SEALIN(i). 

S.  If  an  attorney,  properly  ap- 
pointed by  a  defendant,  on  his  tichalf, 
neglects  his  duty  to  his  client,  (if  with  - 
out  collusion  with  theplaintlff,)it  iino 
objection  to  the  instrument,  if,  there- 
fore, (without  collusion,)  he  neglects 
to  inform  his  client  of  the  nature  nnd 
effect  of  the  warrant,  that  is  not  an  ob- 
jection available  to  the  defendant.  lb. 

3.  Where  a  defendant  was  seen 
alive  in  England  on  the  20th  Feh- 
ruary,  the  Court  allowed  judgment  to 
be  signed  against  him  in  Easter  Term, 
on  an  old  warrant  of  attorney,  although 
he  was  atill  resident  in  France,  but  in 
what  part  was  unknown.  Ba^Uy  v. 
Wettem,  601 

WARRANT  fDEMAND  OF) 
&«T&iapAaB,  4, 

WAY  (RIGHT  OF). 
See  Rbmoval  (or  Cause,  I). 

WELSH  JUDICATURE. 
Set  FiNa, 

WITNtSS, 

See  DscLARATioN,  3,  4. 

Voiaa  DiHB. 

WRIT. 
See  Initials. 

WRITS  (CONTINUING) 
Ste  Sdhmoks,  6. 

WRIT  (EXPIRATION  OF). 
See  Appsarancb,  3. 

WRIT  (OF  INQUIRY). 
Set  Ekrok.  4. 

RuLB  (to  Compute),  1. 

WRIT  (RE-SEALING). 
If  a  defective  writ  is  re-scaled,  it 


WRIT  (OF  TRIAL). 

ought  to  be  dated  of  the  day  of  re- 
sealing.   Kwght  V,  H'arrea,  fiG3 

WRIT  (SERVICE  OF). 
See  Appkarancb,  2. 
A  county  of  a  borough  surrounded 
by  another  countv,  is  not  within  the 
meaniug  the  2  Wra.  4,  c.  39.  a.  20. 
which  applies  to  serving  writs  in  ports 
of  counties,  situate  within  other  coun- 
ties. Davits  V.  Skerioei,  .'i30 

WRIT  (OF  TRIAL). 
See  STAriNO  Procbbdikos,  3. 

1.  Tlie  circumatance  of  the  sheriff 
Upon  a  writ  of  trial  or  a  judge  of  the 
superior  Courts  having  refused  to 
certify  for  stay  of  proceedings  under 
the  3  &  4  Wm.  4,  c.  42,  s.  18,  does 
not  preclude  a  party  from  applying 
for  a  new  trial  within  the  time  limited. 
On  such  application  the  Court  wUl 
judicially  notice  the  record.  Angcll\. 
Iter.  846 

2.  The  Rrst  count  of  the  declara- 
tion was  for  wrongfoUy  discharging 
the  plaintiff  and  his  wife  from  the 
service  of  the  defendant.  The  second 
count  was  for  wages.  The  sum  in- 
dorsed upon  the  writ  of  summons 
was  5l.  19t.,  and  the  particulars  stated 
in  the  action  to  be  brought  for  5f.  \9i, 
aireara  of  wages,  and  for  such  damages 
as  the  jury  might  give  by  reason  of 
the  plaintiff  and  his  wife  having  been 
dischai^d  by  the  defendant  without 
notice.  The  plaintiff  recovered  a  ver- 
dict for  151.  19j.  Held,  that  the 
sheriff  had  no  jurisdiction  to  try  (his 
cause,  under  the  3  &  4  Wm.  4,  c.  42, 
s.  17.  the  statute  only  applying  to 
cases  where  the  plaintiff's  claim  can 
be  indorsed  according  to  the  true 
meaning  of  2  R.  G.  H.  T.  2  Wm.  4. 
Jacquet  V.  Boirer,  331 
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